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SUPREME COURT,
Third Grand Division.

——. O — > —AO—— ——

JOHN H. DANIELS;
Plaintiff in Error,.
VS. ’:Appeal from Wills
MICHAEL SHIELDS,

Defendant in Error.

Argument for Plaintiff in Error

By theo;gcxogd;-)em it appears that on the 25th day of May, A. D., 1838,
the plaintiff in error (who was the plaintiff in the court below) obtained:
a judgment in the Will Circuit Court againgt the defendant in error and.
another ; that an execution was issued upon this judgment ; that such ex-
ecution was levied upon the real estate in question ; that it was struck off
to the plaintiff; and that he received a Sheriff’s dged therefor. .

The real estate in question is described as block number four, (4,) in
the Canal Trustee’s subdivision of the west half of section nine, town
thirtyfive, N. R. 10 E,, on which the defendant’s dwelling house was situ-
ated, containing about three 57-100ths acres ; also block number three in
the same subdivision, containing about eight 10-100ths acres, on which
his barn was located, as seen on diagram marked “A.” The two blocks
were divided from each other by a street called “Norra Wircox StrRer.”



Hallor v Harris

20 Wend. 562,

The claim of the plaintiff is.confinad to block three.

1. The principal question in the case is this : Was block three (3) a
part of the homestead lot of defendant, Shields? Both, blocks were sold
and deeded to plaintiff ; but it is conceded that block; four, although ex-
cceding one. thousand dollars in value, being- the. parcel of ground on
which the defendant’s dwelling liouse was sitnated, was exempt from sale.

It will not be disputed, that the policy: of the homestead: law contemplates
but one lot er parcel of land, and that its provisjons. are expressly confined
and limited to one. The simple question.here. is, then : is B. 3;0n the op-
posite side of the street from B. 4; to be considered as an integral part of
the homestead lot? The humane and liberal spiritin which this Court has
administered the homestead law; is sufficiently. manifest from repeated de-
cisions, and this appeal has been.taken with, no expectation or wish that
that spirit should be changed. No narrow technical interpretation of the
terms of the statute is. songht for; only this, that if for any reason, or
without any reason, the Legislature has seen fit to confine the exemption
to one lot, the Court will not, from any: considerations either of policy or
convenience, however cogent, expand:it;go as to cover fiwo.

(Cases may easily be supposed; and'indeed: cases. ofithis description have
already come under the notice of the Court—where it so happens that the
territory composing the entire homestead establishment, instead: of being
contiguous is in detached parcels. The case of Walters: vs. the People,
18 111, 194, was such a case. In cities and villages, it frequently occurs
that a citizen may have his dwelling in one part of the town, and his barn
or his garden, for the use of his houschold, in anothor-und remote guarter.
In an enlarged, perhaps I may say, in the popular sensc of the term, the
whole might be denominated his homestead, which is generally taken to
mean the mansion house and its offices and appendages.

But docs this connexion, in the practical use of two or more parcels of
property, serve to make them ons parcel of property? The law might
have made other and more comprehensive provisions ; but is not the ques-
tion, after all, what provisions has it made? Is not the benefit of this ex-
emption expressly and absolutely confined to one lot?

Ane what is the true test of unity ? Whether a subject proposed to
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the attention of a Judge is one thing or-two—a unit or not—would really
scem to be rather a question of common sense, than of law,

Prozimily of the several parts to cach other, daes not serve to make
those parts an unit. If separate, the distance of separation can have no
logical significance—whetlier g rod, a mile, or a thausand miles,

Community of practical use does not serve ta oroate unity, as above
shown, 181II, 194,

Identity of ownership serves no. botter purpose in reversing the stubborn
decrees of arithmetic,

In short, as already expressed by this Court, the territory must be “con-
tiguous or adjoining” ta constitute one lot, in the sense of the lLiomestead
law,

IT. Were the two blocks in question in this case contignons or adjuin-
ing, being separated from each other by North Wilcox street ?

The plaintiff in error boldly encounters all the difficulties in the case.
The two blocks were opposite to each other, the street only intervening.
The street, dedicated to the public use in the laying out of the town, was
in the outskirts of the city, was of little use, and had been for several
years embraced by Shields in his enclosure, which contained both blocks,
without any complaint or objection from the public authorities.

Facing this state of facts, my proposition is, that the severance of the
two blocks, by a legally existing public street, the fee of which was not
in Shields as the owner of the adjacent lands, operated {o sever the unity
of the property in question. The importance, usefulness or use of the
street can, as it seems to me, have no bearing on the discussion. All that
concerns us is the fact of its existence as a strect in the city of Joliet,
which had never been legally vacated.
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The Court will observe the distinction between this case, and a casce
where a common highway passes through a farm. In such a case, the fec
of the highway is in the owner of the adjoining land, and the entire terri-
tory, tested by the idea of title, is in fact contiguous.

But “North Wilcox” street, in the city of Joliet, was a street laid out by
the Canal Trustees under the statutesin relation to the laying out of toseus,

R. St. Ch. 25, Secs, 17 to 21.

Shields had no legal: interest in the soil' of the street. Mis fee was
sharply bounded by the lines of his blocks.

IL. TII. 556. Canual Trustees vs. Havens ef al..

/2 l%' Iz /QZM/I»LZ/» Var m‘d(lam -

The logical consequences, resulting from tlie intervention of the street,
are precisely the same as if the land of a neighbor had intervened, or as if
the two parcels had been on opposite sides of a public square..

Shiclds had the right of passage over and along-the streetin common
with the public. But this right is not a link in the chain of contiguous
ownership. For if lands could be deemed contiguous, which are connected
by street or highway communications, scarce any two parcels of land, in
any town or city, but might be considered one. Wlether this boud of
connexion runs in a transverse, diagonal or longitudinal direction, between
the two parcels of property supposed, can make no logical, and I should
hope, no legal difference. Suppose, (referring for illustration to diagram
marked “A,”) block No. 8, instead of being directly opposite to the home-
stead Jot on the east, had been located where bluck No. 8, is seen. The
tie of unity would Lave been essentially the same, although Shields, in
passing from one to the other, would have been compelled to travel at a
different angle of direction, and a few rods further. In short, I believe these
two lots, as objects of judicial contemplation, can by no ingenuity be
blended into one. The reasoning on the subject can only be answered by
saying, that this Court will not be prevented from carrying out the sub-
stantial objects of so wholesome and benevolent a law by hypercritical dis-
tinctions ; and that when the General Assembly said onc lot, they really
meant two or more, if the householder saw fit to locate them within the
same neighborhood, and use them together for domestic purposes. If this
were adopted as the proper mode of construing statutes, often hastily, and
still more often imperfectly penned, there would appear to be little occas
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sion for amendatory acts. The work of amendment would be assumed by
the Judiciary.

II1. But it is contended by the defendant in crror, that although a street
intervenes, which has never been vacated, yet it was a strect of no impor-
iance ;—Shiclds was suffered to enclose and occupv it as a part of his
homestead premises; such enclosure and occupation in eourse of years cre-
ated a right of possession ;—and under the decisions of this Court, this
slender cstate was sufficient to bind his two severe:d fee simples together,
and make the whole one to all homestead intents and: purposes.

This Court has indeed decided, 25 IIl., 610, Deere vs, Chapman, that the
word “Owner,” in the homestead law, does not mean simply him who holds
the fee simple title, but, in furtherance of the ends and objects of the poli-
cy upon which the law was framed, will be held to mean any one who
holds “‘the immediate frechold” of the premises on which the dwelling house
stands. Any interest, less than the fce simple, sufficiently substantial in
its nature to be seen and scized by a Sheriff with an execution, it is there
held, will satisfy the demands of the law. But in fairly considering the in-
tentions of the Court in that decision, counsel should remember the case in
which it was rendered. The estate there was an estate of freehold. The
Court, in illustrating its views, speaks of estates “intail,”—*‘for vne’s own
“life or the life of another—by the courtesy—or in dower.”® Moreover,
they are speaking only of the quality of the estate of the claimant in the
soil on which his homestead stands.

The Court will be somewhat amazed to see what use the counsel for the
defendant in error propose to make of that opinion in this casec.

Were this an action of trespass or ejectment touching the soil occupied
by the street, the doctrine of possessory right might have some application.
We have had no occasion to question or attack Shields’ occupation of N.
Wilcox St. That is a matter between him and the public. The presump-
tion of a right of possession which is founded on actual possession cannot
arise. The case is simply this: He seeks to make his two blocks contigu-
ous by showing some species of estate in the intervening soil. To do this,
he first frankly confesses on the record that it is a public street, never va-
cated, and then says that without right or consent of the city authorities
he has for a series of years appropriated the soil of this street to his own
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private and exclusive use.  Ie undertakes thus collalerally to set np this
admitted trespass as a source of title, Two answers can be made :

_Z,ayZu

. I Bﬁekegz‘is not imputable to the government or the public.  The excep-
tions to. this rule do not embrace the-present case. The non-user of a
street, the fee of which is vested in the municipal corporation for the use
of the public, neither works a vacation of the strect, (as in the case of a
common highway,) nor a forfeiture of the.estate, nor an abandonment of
any of the rights of ownership. The city works by and through its char-
ter, and cannot waive, except in prescribed modes, its rights and powers.
The enclosure by Shiclds was simply a nuisance, that any one concerned
could have abated at will,

2. But independent of all considerations growing- out of the fact that
the ground belonged to the city, and supposing that it had belonged to a
private individual, the right of possessiou predicated on mere possession
in fact, without any claim of legal ownership otherwise, wonld not serve
the defendant’s purpose here. Zhe possession was (aken and held without
any claim or pretence of legal right. Such a possession could never ripen
into a legal right. Tt would never serve to bridge over the chasm between
his two properties. If he had been suffered to build his house in the
street, and the question was whether he should not be supposed to hold an
interest in the soil sufficient to support the idea of a homestead, perhaps
even such a naked right Ly possession might be enouglh in that case. But
here the defendant, in crder to establish a legal proposition, assumes the
burthen of showing—not actual possession and the right which in certain
predicaments attach thereto—but that he is the “owner ”'of a street in the
city of Joliet. The same cvidence which informs the Court of bis posses-
ion, also informns it that such possession was but a continued trespass.
The doctrine of possession might be suffered, perhaps, to operate vertically
from the dwelling house down to the soil on which it stood ; but it cannot
work horizontally across the street.

To conclude, it seems to the plaintiff in error, that the defendant’s coun-
sel will find it impossible to get over the difficulty. The naked fact emer-
ges at every step in the argument, that here were two lots separated by a
street, and the defendant’s homestead was confined to that lot on which
his dwelling house stood.

IV. Both blocks were sold, and are embraced in the Sheriffs deed. The
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suit was brought for both, It is conceded that block fou, (4) was Shields’
homestead at the.time, and was exempt, It was%‘séﬁ('in the Court be-
low, that suit being brought for bath, we could not recover unless for botlh.
There can be no force in the position, The deed was a nullity as to B. 4,
und was effectual as to B. 3, We showed title as to one of two distinct
parcels of land, and failed, to show title as to the other. The statute pro-

vides for just such a case. ,
R, St, Ch. 36, 624, sub. 5th, %) '&0 y ;,7’

V. The plaintiffs title to B. 3,. Canal Trustees’ snbdivision of W. 1 See,
9, T. 385, N. R, 10, is perfect.

1. The judgment is valid. Thec objections made would be untenable in
any case, but here it comes into view collaterally,

Practice act 627, 3d Scam. 105. 4 Scam. 378. 10 Peters’ U. S., p. 414,
The Court had jurisdiction of the person and the subject matter, as ap-
pears by the recitals in the judgment itself..

2. The execution and levy are in due form._

3. The deed s valid. The error of fifty cents in describing the judgment,
the identity of which is otherwise sufficiently demonstrated, is unimpor-
tant.

17 1L, 156. 24 Iil., 307.

@. D. A. PARKS,
dAttorney for Plaintiff in Error.
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SUPREME COURT--STATE OF ILLINOLS

JOHN H. DANIELS, )
solimdRmen T, , s ie Defendant s Points and Brief,
MICHAEL SHIELDS. )

This is an action of Ejectment brought by Daniels against
Shields for Blocks 3 and 4, Canal Trustees Subdivision of the
‘Wi See. 9, T. 85, N R. 10 B 3d p. m. Daniels had obtain-
ed judgment, against Shields and one Callaghan, and had caus-
ed this property to be sold on execution and had bid it in him-
self, and had received a Sherift’s deed therefor. Shields had
had the two Blocks inclosed in one inclosure for thirteen years,
and had resided on the premiscs during the same length of
time. A street had been laid out between these two Blocks,
but it bad never been opened or used by the public. His
dwelling, barn, out-houses, garden and orchard were in this in-
closure, part on one Block, part on the other,and part in the sup-
posed street. 'The dwelling was partly on Block 4 and partly
in this street. The barn and nearly all his other out-buil dings,
the garden, well and part of the orchard are on Block 3 The
orchard extends across the street, and covers part of both
Biocks. Shields was the head of a family, surrovuded with all
the requisites to entitle him to a homes‘ead exemption, and
owned the two Blocks in fee. The sale under the execution
was of the whole property en masse.
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1.

1. The words “lot of ground” used in the statute, have ref-
erence to the premises actually occupied and used a3 the home-
stead in point fact, considered as an unit, without regard to the
number of subdivisions, or lots the land may have been di-
vided into, or the different sourc -3 from which the several parts
may have been acquired. In other words, the term “lot of
ground” refers to the territory occupied as a homestead as a
matter of fact, and not to any survey or subdivision on suy
plot or record.

This Court say in Walters vs. The People, 18 Ills. 198, “It
is doubtless a question of fact whether particular adjoining and
contiguous tracts joining one compact body is or not parcel of
the liomestead.” See Thortou vs. Boyden, 31 Ills. 211.

In the case at bar there is no question about tke fuct, that the
premises are all inclosed in one inclosure and all occapied as,
and all indispensable parts of the home establishment—of one
single, contiguous and cou:pact howestead.

2. But it is urged that Shields does not “own” the whole
property. That he has no ownership in the unused street—
that .le two Blocks are consequently disconnected—are, in fact,
two “lots of ground”’—and that the one on which the dwelling
doos not stand was subject to plaintiff’s execution. And that
consequently he obtained a good title to Block 8. Thisis the
only point relied on by the pliantiff.

The facts are that titere is a street laid out on puper, which
would ran through these premises between the house and barn,
taking a portion of the house, a part of the orchard and some
of the out-houses—though it was never opened, or worked, or
used by the public—and that Shields has been in the actual

possession and occupancy of it, together with the improvements
thereon, for 13 years.

Now, what do the words “owned by the debtor” mean!—
Must he be the abs lute owner of the property, with no title
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paramount to his¢  Or do they mean that he must have such
an interest or title as may be taken on execution against him
as a “debtor™ In other words, such a property in the premi-
ses as would by law be liable to execution unless exempted by
the homestead act ¢ 'The object of the act was to exempt the
home from execution. Is it possible that one may have a home
that is liable fo execution, that this law does not protect be-
cause of some defect in the title to the whole, or a part of it ?
If such be the case, this humane law would prove a snare rath-
er than a protection.  But this Court have already decided
that it will not bearsuch a construction. They say in Deere vs.
Chapman, 25 Ills., K. 610, that “the law recognizes niore than
«one description of ownership, both in real and personal prop-
“erty. ‘There may he an absolute awnership, and a qualified
“ownership of hoth descriptions of property and the one is as
«fully recognized as the other. It is true, a fee-simple estate is
“the highest estate in land known to the law, yet he who owns it
“is no more favored in the law than he who ownsa freehold of
“less extent, as an estate in tail—for one’s own life or the life of
“gnother—hy the courtesy—or in dower. The owner of a life
“estate in land . if in possession, has as complete dominion over
“it as the absolute owner of the fee has over his estate in pos-
tgession  He is the lord and master during the continuance of
this term, and can and must sue for all injuries to it, or tres-
“passes upon it, le, 1 reversion, or the owner of the fee, hav.
“ing no right of ~ach action, and being himself subject to the
“owner of the life estate, if he trespasses upon him. Such an
westate can be sold on execntion, under our general execution
“law, it being a tenement and real estate, and we would say
“that a fair construction of the homestead act with reference to
“the obje ts and purposes to be accomplished by it, would em-
“brace within it the estate which the debtor might own in the
“Jot and buildings thereon and occupied as a residence, and
“swhich could be sold on executions.  [he object of the law,
“most clearly, is, to secure the head of the family in the pos
“session and enjoyment of the lot and buildings, for the main-
“tenance and shelter of himself and family as a home, without
“any special regard to the extent of theestate, or title by which
“he owned it. Owning an estate for his own life, in the prem-
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“ses, the home of hisfamily, we do no violence to the language
“of the act by considering him the owner forall the purposes of
“ghe act, and the property vesting in him as owaer, according
“to the nature and extent of his estate.” ;

Certainly Shields has such a property in that portion of these
premises covered by this unused street as would be liable to ex-
ecution. In Switzer vs. Skiles, 3 Gil. R. 532, this Court say:
“the interest of a defendant in real estate of which he is in ac-
“tual possession, may be sold on execution.” See also Thomas
vs. Bowman, 29 Ills. R. 426, 5. C. 30 Ills. R. 91-2.

There being no question as to the ownership of the balance
of the property, we think it conclusive that Shields was the
“owner” of the whole premises in contemplation of the home-
stead law—that the hom :st:ad covered and embraced the
whole property, and that it was not therefore liable to execu-
tion without an appraisement as provided by the law.

3. Again, if these premises were really two separate, distinct
and detached parcels of property —one of which is the home-
stead of Shields, and the other constituting no part of it, by
what right did Daniels cause it to be put up for sale in one
mass, and have it struck off to hi'nself as one indivisible prop-
erty ? [See stipulation attached to the Record.] If it was in
fact two distinct parcels, it should have been sold separately—
Shields should have had the right to redeem in parcels. Per-
haps it was to prevent such redemption that Daniels chose to
treat it af the sale as one premises ; perhaps again he hoped to
prevent competition and thus be the more likely to get the prop-
erty himself, if sold all together ; at any rate he must have
been willing that the bidders at the sale should understand that
the property was of such a character that it could not be s)ld
in parcels without detriment. Now we insist that Daniels be-
ing the party for whom the sale was wade, the manager of it,
and the purchaser under it, is estopped from now saying in
effect that it was unfairly and illegally made. Ifit is not all
included in the homestead le has, by causing the sale to be
made (n masse, deprived Shields of rights which he was justly
entitled to, and he cannot now say that he is not bound by
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those acts while he attempts to reap the fruits of them.—Wel-
land Canal Co. vs Hathaway, 8 Wend. 483. Dezell vs. Odell,
3 Hill 221-2.

Thus much in answer to plaintiff’s argument.

II.
But we have another suggestion to make whi h seems to us
fatal to plaintiff without going into the question of homestead
at all.

1. There is ouly one way that an exception to the decision
of the Cireunit Court can be taken ; that is the une provided by
the 21st Section of the Practice Act, (People’s Statute, p. 824,
§ 21) viz: by a bill of exceptions reduced to writing, signed
and sealed by the judge. Such also was the common law. See
Dunlap’s Practice, 641, et seq. Tidd Practice, 862-3. See
also Royle vs. Livings, 28, Ill. R. 316. Dickhat vs. Durrell,
11 Tlls. R. 83.

There being no bill of exceptions in this case, there was no
valid exception to the ruling of the Court in overruling the

motion for a pew trial. The memorandum of the Clerk
amounts to no hing.

2. The paper purporting to be an agred case, which the
Cireuit Clerk has copied into the transeript is no pars of the
record, and is not before this Court. It, together with the
proceedings therein referred to, was merely intended for, and
used as evidence on the trial in the Court below. This stipu-
lation and the record of the original judgment and execution
under which Daniels claims, could only be brought into  this
Court by bill of exceptions.

Reeve vs. Mitchell, 15 Ills R. 297.

Petty vs. Scott, 5 Gil. R. 209.

Moss vs. Flint, 13 Ills. R. 570.

Magher vs. Howe, 12 Tlls. 379.

GOODSPEED & SNAPP,

ATTYS FOR APPELLANT.
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JOHN H. DANIELS,

us. Appeal from Will.
MICHATEL SI—IIELDS,g

ABSTIRACT.

This was an action of ejectment brought by appellant »s. ap-
pellee, in Will Circuit Court, for the recovery of certain real es-
tate situated in the city of Joliet, described as Block three, (3)
and Block four, (4,) in the Canal Trustees sub-division of the
West half of Section nine, (9) Township thirty-five, (35) Range

“ten, (10) K.

Pages

1 &2 The declaration contains but one count ; describing the prem.
ises accurately and claiming an estate in fee simple
A~
Notice attached to waw. in usual form, for the May term of
3 the Will Circuit Court, .1860.
el zzs
S Proof of service of sa&. and notice on Defendant.
N
4 Rule to plead.
5 Plea in usual form by Randall & Fuller, att’ys for Defendant,
/
Dab Divers orders for continuance.



g At December Term, 1861, jury waived and case submitted
to the Court for trial.

Judgment for Defendant, ar.d motion for new trial, and new

8 trial granted.

At Dec. Term 1862, jury again waived and case submitted
to the Court for trial.

At Dec. Term 1864, case tried by Court upon an agreement
11 as to facts, and judgment for defendant.

11&12 Motion for new trial overruled, exception—and appeal from
judgment prayed, appeal bond waived by agreement.

AGREEMENT AS TO FACTS.

13 Plaintiff claims by deed from Sheriff of Will County to him,
a copy of which is attached.

Entire record of which judgment and execution are to be
parts of the case, and subject to all legal exceptions.

13 Makes the two Diagrams, “A” & “B” evidence of localities.

Agreed that North Wilcox Street at the time of the Sheriff’s
sale was not worked, and never had been used as a public high-
way ; that it terminated at the North line of said blocks; that
in 1852, Shields erected a continuous enclosure of said blocks,
together with the street, and has since without objection from
the public authorities maintained the same, and used and occu-
pied the territory as a part of his premises.

Defendant’s dwelling, the main or upright part stands on

14 plock four (4) the addition extending a few feet into the street.

Defts. barn stands on Block three, (3) as also most of his out-
houses, garden and part of his orchard..

Block four contains 8 57.100 acres. Block three contains
8 10.100 acres.
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14 At the time of sale and before, and at the time of suit
brought, Shields used the whole as one domestic establishment.

Agreed, that the street in question dividing the two blocks,

15 was a regularly laid out street,.and has never been vacated, and
that Shields had never received from any legal authority any li-
cense to enclose or occupy the street. »

Shields at the time of sale occupying the premises as a
15 homestead, dc.

Diacoram marked “A,” showing localities in question.
g ) g

Diagram marked “B,” designed to indicate the mode of oc-
cupation by Shields.

Record of judgment on which execution issued, in favor of
19820 plaintift »s. Defendant, and one Barney Callaghan, at May term
of said Court, 1858, for three hundred and eighty-seven dollars.

21 Copy of execution and fee bill.

Copy of Sheriffs’ deed referred to in the agreement as to

facts.

A
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