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me if T wonld take the package. I first said I thought I would, but recollected
that Mr. Brown had expressed an unwillingness and said I would go around and
see. 1 asked Brown it he would take it and he said no, not it Flowers would take
it. I think I gave the answer of Mr. Brown to Mr. Douglas, but am uot sure. M.
Brown may have spoken to Mr. Dougias in the matter. I can’t say whether I
went to the hall door to communieate to Douglas or whether I went round the
Imilding. I had frequently taken packages from the Express oftice for the Bank,
divected to 1. J. Baldwin, I was assistant teller and messenger in the Dane
County Bank. = I was in the Express oflice when the ll:wlmge arrived.

The plaintiff then, to maintain the issucs on his part, read the deposition of Fred-
erick A. Willis as follows, to wit:

On the Sth of September last I was clerking for . T Flowers, in the city of
Madison, Wis. C. T. Ilowers, on the whole of that day, was in Columbus, Ohio,
[ think, [ wou't be positive. I know he was away from the eity of Madisen. I
am not much acquainted with David J. Baldwin. Ile resided, Sth September Iast,
at Baraboo. At that time the husiness of My, Ilowers was a piano and melodeon
establishment. At that time I was a little acquainted with 11, A. Douglas, the agent
of the Amer'n Ex. Co., and with Frederick Memhard, the driver of the company.
[ had no orders or divections from Mr. Flowers, ov any one clse, in relation to pack-
awes divected to DI Baldwin,  On the Sth Sept. last all that tool place between
mie and the agent of the American Express Company was, that My, Membard, in
passing Mr. Flowers” store, mentioned tome that there was a package at 1he office
tor 1 J, Baldwin,  That was all. T ealled at the office and asked My, Douglas if
it would not he safe to leave the package there and he said that it wounld be, 1
stated to him that Mr. lowers was ont of the city and that T did not wish to take
the responsibility to receive it. I do not recolleet of anvthing more being said at
the time. 1 do not thiblk T saw the package at all.  That was nll that was said.
The distance from Mr. Flowers” stove to the office of the American Express Com-
pany was the width of one block and two streets.  Memhard did not come into the
store when he told me the package was there. T was standing near the door. I
had charge of My, TFlowers’ store, and of his store business, ‘when he was away.
Ile had no other elerk.  The reason that Membhard save notice at Flowers? store
that there was o package tor D. J. Baldwin was, that Flowers was in the habit of
receiving packages for Baldwin, as T supposc.  As a matter of fact I do not know
that Mr. Flowers reccived packages of the American kxpress Company for Bald-
win, but I understood that hie did. L think I have seen packages from the Express
company addressed to Daldwin in Mr. Flowers' store. I do not know what was
done with sueh packages as were left in My, Tlowers® store {or Baldwin, but I ui-
derstood that they were forwarded to Baldwin at Baraboo. T understood that these
were money packages, and that D. J. Baldwin’s business was a banker. T gavena
ather reason to Mr, Douglas why I did not wish to receive the package, and wished
him to keep it, other than that 1 did not wish to take the J-oalmmihilih" of receiving
ity except that I think I told Douglas that Thad not the key of the safe. Nothine
was said, as between me and Douglas, as to any compensation to the Express cont
pany for storing the package. T did nor understand whether the company were to
lave any compensation tor taking carve of the package.” i
“.T]w plaintitf, further to maintain the issae on his part, read the deposition of
limothy Brown as follows, to wit :

I reside at the city of Madison, Wisconsin, and resided there on the Sth of
September last. T was acquainted with the agent of the Ameriean Express Com-
pany, at Madison, at that time. L am acquainted with . J. Baldwin, ad at that
time he lived at Baraboo, Wisconsin.  IIe was a banker at Baraboo.  Previous to
ll_nlt time I had received packages of money from the Ameriean Lixpress Company
directed to . J. Baldwin. My business is cashier ot the Dane County Dank.  The
office of the American Fxpress Company and the Dane County Bank are in the
sume building.  Theve is a commuuication from the oflice of Express company and
the Dane County Bank with a back hall, through which doors are only :l{mu} l"uur
feet apurt. 11\, Douglas was the agent of the Express company at that time
On the Sth of September last, between four and six o’clack in the afternoon, 1 Wit<
writing letters in the Fank,  The doors from both offices into the hall were open -
su that Mr. Douglns and L eonld talk to each other, but we could not see each U}], ke
Me. Dangilas called to me and said: *I have a package for Mr. Baldwin (. T lhii Il
win), do you want it 2 or something to that eftect. 1 said * no, it Flowers .\\.'i'll ts l't
it." L mean C. 1L Flowers,  Nothing else ocearred then in yelation to ﬂ;m 1‘1|:(l
not sce the package. I had reecived packages betore that for My, Baldwin from ;lu-
Express company. 1 do not know that [ have ever received any withont ,lhllul\'riul";

: | aying that he expeetod
piefage at the Express ofliee aid reguested me to receive iy [;:n Lim, | ],,IE']"{]:IL.‘}I;]'
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formation beforehand of the package of the Sth of September last. The first I
knew of it was when Mr. Douglas told me of it. Mr. Baldwin once asked me
personally, when he was here, if I would receive Express packages for him and
send them to him by mail. T told him that I would doso. I do not know of Mr.
Tlowers receiving packages of the Express company for Mr. Baldwin, except that
Mr. Douglas, the agent, told me that he had an order from Mr. Baldwin to deliver
packnges to Mr. Flowers or to me. The usual method of the delivery of packages
by the Express company is to deliver them to the consignec at the place of busincss
of the consignee, unless the consignee calls for them at the office of the company.
And then the Express company deliver them at their office. The company asks
receipts at the time when they deliver packnges. It is the usage of the company
to carry a receipt book when they deliver packages. I do not know where Mr.
Flowers was on that day.”

See diagram,

“The conversation tnat I have mentioned between Douglas and myself, was as 1
have stated. Donglas called to me andsaid: ‘There is a package here for Bald-
win, do you wantit? TIsaid, ‘No, not it Flowers will take it Iam positive
about the languuge, or he may have said, ‘here is a package.” T am positive about
the answer I made to Douglas. Douglas said in relation to the package: Do you
want it¥ I said, * No, notif Flowers will takeit.” This was my answer, I think,
precisely. The truth was that I preferred that I'lowers shonld reccive the package
it he would, I would have taken it if Mr. Baldwin had requested me to, but in re-
lation to this package he had not done so. There was no regular express iine front
here to Baraboo at that time; the distance is abount forty miles, The conversation
between me and Dounglas was after banking hours.  Ido not know at what time
Mr. Flowers returned to Madison. I did not know then that he was away but was
told so afterwards, The company always require me to give a receipt for packages
on delivery. This package, directed to D. J. Baldwin, was never delivered to e
or to the Dane County Bank that I know of. The Express arrived at the oftice of
the company at about the hour of flve o’clock in the atternoon at that time. The
Dane County Bank cloaed at about four o’clock r. s, We were in the habit of re-
ceiving packages from the Express company at the Dane County Bank after bank-
ing hours, i’ we werein the banx. If this had been o package for the banx I think
I should have received it at that time. 1. J. Treadway was employed at the Dane
County Banx on the Sth September last as a messenger in the banx, and swept the
office and run of crrands. Ie had authority by the bank to get packages at the
Express office and to give 1'écei];ts for them, [ mean packages dirccted to the Dane
County Bank. I do not think he had any authority from the bank to receive pack-
ages at the Express office, directed to D. J. Baldwin. IHe may have taken a letter
from Baldwin into the Iixpress office, and by that meins got a package. I do not
think he had any directions in relation to the package I have been speaking of. The
teller was at the bank at the time the Express came that day and heard the conver-
sation that I have been testifying of. I do not think there was anything said by
the teller, Mr, Meadway, and myself about the package at that time. I think if
there had been I should have known it, as we were within o fow feet of cach other.
I did not hear Treadway give Douglas any directions about the package that after-
noon. I was within hearing distance of' the door and think I should Tave heard if
there were any divections, I think it was not the custom of this Treadway to go
round to the Express office as soon as the Express was in.  ITe usually went to tﬁe
post office. We frequently sent him round, when we were expecting packages, as
soon as the Express office was open.” 2

James C, Fargo, for plaintiff) testified as follows:

“T have the general supervision of the business of the American Exyrcss Com-
pany west of Detroit. 1 reside in Chicago. Have been in same business since
1855. The business of the defendant was the transportation of goods and money,
and making collections. We deliver goods actually to the person and by notice.
The defendant usually have, and did have on the 8th September last, large quau-
tities of goods and money in their possession, for transportation and delivery.’

The defendant here conceded that there was in their said safe at Madison, on the
night of the 8th Se](vtember, 1857, cleven thousand dellars in money and flve thou-
sand dollars in bonds, of packages directed to different persons,

Question by plaintift’s counsel :

“Would it {vc an ordinarily safe place to kecp large amounts of money, say fit-
teen or twenty thousand dollars, over night in an ordinary iron safe, sucl us was in
the Express ofice at Madison on the 8th September, |1857, without any enc sleep-
ing in the room?” ]

Objected to by defendant - Objection overraled. Detendant exeepted.
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Ans. :—=“If no one wus sleeping in the room I should not consider it safe. 1 %
kuow the size and quality ot' the safe at Madison on the 8th Septcnﬂ?cr last. When
we own wagons we deliver goods and money to the persons. Dm'mgl September,
1857, we were delivering goods and money in person. - When a special arrange- |
ment was made we delivered at our office. Many preferred it. I am acgunainted
with the details of' the American Express Company. We were due at Madison at
437 v It takes fifteen or twenty minutes to get to the ofice. We meet a mes-
senger on_the cars at the office; the money safo is put into the oftice and opened. J
The way bills are taken and checked by the packages to see if they agree. The
custom was fo copy the way bills on the delivery book to be sent out and delivered.
It is our cowrse of husiness always to vequire receipts on delivery. The delivery .

! book I have spoken of is our receipt hook. We never deliver a package without a 1,
receipt on the reccipt buok.,  And we never deliver packages nntil we enter them -

on the receipt hook. l

¢

)

* M. Douglas has been discharged from the company’s employ.  One renson for
his discharge was, we thought hitn incompetent for the office. ,

I do not consider any hank vault or safe sceure against burglars and thieves, !
without a man with them with a six shooter, T have read accounts of the most {
dufficalt Joeks beiug picked by sticks and wires aud jack knives, It has been the
habit of the emupany to pay as high as four or five hundred dollars for loeks, nntil
they made up their minds that one lock was just as safe as another, and they eame
down to ten or fifteen dollar locks.  What I have been stating of practice at Mad-
igon is partly from intormation and partly from what I have scen there, A failure
fo enter a package on the delivery hook would not prevent its delivery so long as
we got a reecipt. We liad noother mode of taking receipts except on the delivery
book. The general instrnetions to ngents are to require a receipt and not to deliver
lo consignecs without consignees signing a veceipt hook. [ mean by saving that
Donglas was incompetent. that he was o poor seholar and did not take a proper in-
terest i soliciting business, and that he had got too high and bevond his line.  He
had filled the office of messenger and delivery elerk fowr or five vears with satis-
thaetion, but was not competent to fill this place,” -

William Vau Vieet tor plaintith, testiticd as tollows :

ol I reside in Chicago, and acenpy the situation of check elerk in the United States
Express Oflice. 1 have been in the employ of the company three years, and us i
check clerk one year. I would not consider an ordinary irou'safe a secure place to
keep large gnantities of money, say lifteen or twenty thonsand dollars. at night,
without sume one dleeping in the rovm. I do not consider it ordinary care to keeys

e 21

large quantities of money, sav fen or twenty thousand dollars, in an ordinary iron E
safe at night without some one sleeping in the room or in the building, in such :
proximity to the money that it' & noise was made lie could hear it. The general

method of condueting an Express business is to take receipts in a receipt book. 4

The receipt hook is called the delivery book.” )
Jrxxixs & Brawensrp, Att'ys for Plaintiff,
searrs. Medpstie & Jewerr, Att'vs for Deft,




. el -_-_4'—.-1:7—'-"."11 '

ool sl - | il

STATE OF ILLINOIS, SUPRENE COURY. |

APHHIT, PHIRM. 1850,

AMERTOAN EXPRESS CO.

als. Erm- to Covle Cireutt Gom_
HERMAN BALDWIN. ;

POINTS A D AUTHORITIES @ma DEFENDANT,

B T I T o e e SN S S S




|
|
1
|
|

S e A

B e

s A e LI

4

= -
-

<4 |nifas-33

s s . S Sl Ml R e o e e

STATE OF ILLINOIS, SUPREME COURT,

APRIL TIXERDM, 1850.

AMERICAN EXPRESS CO.

ads. Brror to Cooke Cireuit Court.
HERMAN BALDWIN.

T+ is well enough to note particularly the issues formed and tried in
this case.

The declaration counts upon an agreementby defendant, as a common
carrier between Chicago and Madison, Wisconsin. Plea general issué.

There was no controversy about the fact that defendant received a
package of bank bills of the value of $1,000, on 6th Sept., 1857, to be
carried from Ohicago to Madison, and there delivered to plaintiff, or his
authorized agents; aud that defendant made this contract as a common
earrier ; and that Baldwin never received the package.

The question in controversy arises upon the facts offered in evidence.
Defendant proved the following order of plaintiff in evidence:

« 11, A. Douglass, Agt. Am. Exp. Co.: Please deliver fo C. T. Tlow-
ers, or Dane County Bank, any pkgs. that may come fo your office for
me. Baraboo, Wis. D. J. Batpwx.”

The package in this case was addressed to D. J. Baldwin.

Defendant farther proved that the package was duly received a Madi-
son by Dotiglass, its agent; and that he said to the clerk of the Dane
County Bank, here is a package for D. J. Baldwin—the elerk of the
Bank being in the Company of the defendant—will you take it? He—
the clerk—said he would go to the Bank and ask them.  After going he
replied, let I'lowers have it

T R  —
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Afterwards, the same evening, Mr. Flowers’ clerk came into the Ex-
press office, and Mr. Douglass asked him if he would take this package.
Don’t know swhether package was showed him. IHe asked how much
was in it, and on being told the amount, he declined, saying that Flow-
ers was away, and he had no key to the safe, and that said Douglas
would have to keep it until morning.

The Clerk of the Bank, in the office, and to whom the package was of-
fered, had been in the habit of receiving packages addressed to the
Dane County Bank, Packages addressed to Baldwin had been delivered
also to Flowers,

The Olerk of the Bank had also received packages addressed to Bald-
win, and receipted for them ; and he, more frequently than any other,
those addressed to the Bank.

Mr. Brown, the Cashier of the Dane County Bank, was also asked if
he would take the pakage.

The foregoing is the substance of the evidence in relation to the delive-
ry, or attempt or offer to deliver this package.

Now, is this sufficient evidence to catablish such a delivery as will dis-
charge the liability of defendantas a common carrier, or change it into the
liability of a warchouse-man, or common bailee, or depository ?

I lay out of view all the evidence about the sufficiency of the safe, the
office, and of the carelessness of the defendant in not keeping a watch in
the office, Beeause this suit is against defendant as a common carrier,
and he is liable unless there was an actnal delivery to the consignee or
his agents, or such a readiness or offer to deliver as will change the lia-
bility to that of a common bailee.

In this latter case, there is no liability in this action, because there is
no count charging any such contract with defendant.

Plaintiff cannot sue npon one contract and recover upon another.

When we are charged with a common bailment and breach by pross
negligence, we will then plead to and try it,

All that proofis, therefore, irrelevant to the issue made and tried here.

Defendant is liable here whether he kept the packago cavefully or
carelessly, unless he has discharged that liability Ly a performance, or of-
fer to perform, by delivery.

I, thercfore, lay all that portion of the evidence out of view, and ad-
dress mysell to the question of the delivery, or acts tantamonnt.

= e e L




1 A . L ——
o Rt Ny e o T B ¥

ra f e o
Y, Deldol ) y

. e

"u:rn-;_?‘-

T e Tl oty o T U

o R S S U s S

I.

The offer to deliver the package to the officers of the Bank and to the
Clerk of Mr. Flowers was sufficient to complete the contract of defendant
a sa common carrier, and thereafter the package remained in its possession
ns a common warchouse-man or bailee, and its liability depended upon
its want of care or its culpable negligence; but for which, even if it
existed, no recovery can be had nnder the counts in this declaration.

As this presents the real point in controversy, I may examine some
cases upon this point to illustrate the effect of the facts and circumstances
in evidence as tending to show a delivery, or an offer to deliver, which
fultilled defendant's contract as carrier.

In Smith vs. Nashna and Lowell R. R., the defendant had carried
hides safely to Nashua, of which plaintiff had notice, and an opportunity
to take them away; he was present at the depot after the arrival of the
hides.

The Court say: “It is clear that the plaintiff, being present at the
depot, and having reasonable opportunity to take them away, the duty of

defendants, as ecommon carviers, was folly discharged, and their responsi-
bility as such terminated.”

But the carrier may not, therefore, leave the goods where they happen
to be—*he still continues to owe a duty to the owner; still remains
linble for the care and custody of the property until he has delivered it
to the owner, or his agent, or has placed it in such a situation as may be
fairly regarded as equivalent to a delivery to him,”

See also Ostrander vs. Brown, 15 John. R. 35.
Fisk vs. Newton, 1 Denio R. 485.

1 Parson Cont. 639.

Story on Bailmts. 847.

Ang. on Carr 289.

But a negleet to perform this latter duty to the owner, as a bailee or
depository, raised and imposed by implication of law, does not revive
the original linbility as a carrier, nor ean he be held to answer for its
breach, upon a count against him as a earrier,

In Thomas vs, Boston and Providence 1. R. Co., 10 Metelt, R, 477
8-0, defendant had carried and deposited in their depot the goods of
plaintiff; who lived in a neighboring town.

The Court held it to be such a delivery as discharged the liability of
defendant as n carrier. The case of Garside vs. Proprietors of Trent.
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and Mersey Navigation, 4 Term R. 581, is cited and very fully approved
on this point.

In the latter case, Mr. Justice Buller remarked, that *the keeping of
the goods in the warchouse is not for the convenience of the ecarrier, but
of the owner of the goods; for, when the voyaze to Manchester is per-
formed, it is the interest of the cavrier to get rid of them directly ; and
it was only because there was no person ready at Manchester to receive
thess goods, that the defendants were obliged to keep them.”

“Andso in the case at bar,” (remark the Court in the case in Metealf))
“ the plaintiff, who lived in a neighboring town, was not ready lo receive
all his goods,and they were left for his convenience, and not for any bene-
it to the defendants.

The absence of the owner or consignee at the place of delivery, does
not prevent such a delivery, by deposite of the package or goods, as will
change the degree and character of liability from that of common carrier
to that of bailee, by fulfilment of the former.

See also
Hyde vs. Proprictors of Trent. & Mersey Navigation, 5 Term. R. 389.
Matter of Webb, 8 Taunt. R. 443.
Gibson vs. Culver, 17 Wend. R. 305.
2 Kent Com. 600,
Story on Bailm., Secs. 446—450.

The case of Young et al. vs. Smith, 3 Dana R. 91, is a very strong and
pointed case on this point.

Defendant had shipped certain boxes of silver on board a steamer for
N. Orleans. The owner was a passenger on the boat. The boatarrived
about the close of banking hours, and it was raining at the time. The
owner for these reasons requested that the boxes remain over night on
the boat. They were placed accordingly in the clerk’s room, the clerk
sleeping that night in the cabinj one box was stolen, by entering the
window.

The Court held that an ofter or readiness to deliver, though mno tender
or actual offer to deliver be made, will discharge the carrier’s liability ;
and that this readiness, where the owner or consignee has a fair chance
to receive the package, is not confined to banking hours, but may ope-
rate as a discharge, if shown to exist, or an offer to have been made du-
ring the usual hours of business.

No actual delivery, or offer to deliver, is required. An ability and a
readiness to deliver will effect the fulfilment of the earrier’s contract, and
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discharge his liability, where the owner or consignee is absent, and can-
not be notified, or where he is notified, and has an opportunity to take
away the goods, and declines or neglects to do so, without regard to the
reasons or motives that may have induced him to declize the receipt of
the goods.

The case of Storr ve. Crowley, McClelland & Younge Exch. Rep. 129,
was decided upon the same, though the Court held that from the particn-
lar facts and conduct of the carrier, the liability had not cnded, because
the carrier had refused to deliver until payment of the freight.

This doctrine is repeated and amplified in its application in the case of
the Norway Plains Company vs. Boston and Maine R, R., 1 Gray
R. p. 264.

The goods were to be safely carried to Boston and delivered to ~——
or order at the depot at Boston.

They were deposited in the warehouse of the railroad.

The cartman was at the depot after the arrival of the cars, and waited
some time, and went away becanse the turn to haul up that car in
which the plaintiffi’s goods were, to the position where they were
unloaded and accessible to the cartmen, had not come. After he
left, the car was brought mp to a position that would have been
accessible, and at which he had at times taken goods, thongh not
the nsual one for unloading; nor was it inside the depot. This was
in time for the cartman to have taken the goods to the consignee’s
store, before the time of closing the store.

One package arrived Saturday and was delivered into the depot from
the cars, and ready for delivery to consignee as early as the following
Monday,

No notice was given to consignee; but the fact of the arrival of
the package was actually known to a truckman, who was their authoriz-
ed agent to receive and remove the goods.

Ch. J. Shaw, after noticing what is a reasonable delivery from the
cars into the depot, goes on to show what would be a delivery as carriers
in the absence of the consignee, and where he cannot be notified, or fails
to attend after he has been notified :

o says, “in analogy to the old rule, that delivery is necessary, it may
be said that delivery by themsclves as-common earviers, to themselves as
keepors for hire, conformably to the agreement of both parties, is ¢ delive-
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vy which discharges their responsibility as common carriers. Lf' they are
chargeable after the goods have been landed and stored, the lability is one
of avery different eharacter, one which binds them on Ly to stand to losses
occasioned by their fault or negligence.”

See also
Van Santvoord vs, St. John, 6 ILill, 157
MeHenry vs, Phila.,, Wilmington, & Balt. R, RR., 4 Iarringt, R. 448.

This principle is not new. Where the consignee of goods sent by a
common carrier to London had no warehouse of his own, but was accus-
tomed to leave the goods in the wagon office or warehouse of the common
carrier, it was held that the transit was at an end, when the goods were
received and placed in the warehouse.

Rowe vs. Pickford, 8 Taunt., 83.
Also Inre. vs. Webb, 8 ¢ 443

The Conrt in the case in 1 Gray 275-6, were strongly inclined to hold
that a deposite of the goods out of the cars, upon the platforms in the
Company’s depot, would be & good delivery, without any notice to con-
signee, and it matters not whether he has had an opportunity or not to
have taken the goods away.

That Ligh degree of responsibility is not to be protracted by circum-
stances beyond the carrier’s control. When the goods are safely deposit-
ed in the care of the carrier, at the end of the route, he has done all Le
can do, and ought then to be regarded as a bailee. This is a reasonable
rale. The policy of the law does not demand that high degree of liabili-
ty for the protection of the consignee, to continue longer than the tran-
sit of the goods, and their delivery or deposite in some safe place or cus-
tody. The common liability of a bailee or warchouse-man is amply suf-
ficient for the owner’s protection, after such deposite.

This view of the subject seems to have governed the Court in the ease
of Goold et al. vs. Chapin et al,, 10 Barb. S, C. IX. 612, where it was
held that the transter of the goods from the boat to a *#oaz” was not a
delivery—the float bbing in no sense a “warehouse”—Dbut that it would
have been a good delivery, had the goods been placed in a warchouse,
and tho earrier’s linbiliry would thereby have been discharged.

The arrival of the goods at the place of their destination, and a readi-
ness to deliver will discharge the carrier.

The same principle governed the cases of Farmers’ & Mechanies’ Bank
v, Champlain Transportation Co., 16 Vermnt, 52, where a boat delivered
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a package of money to the wharfinger, and the Court held the carrier
discharged as carrier, without notice to the consignee.

Sce same vs, same, 18 Vermt. R. 131.
Scott et al. va. Petit, 3 Bos. & Pull. R. 469.

The act of the agent of the consignee will bind the consignee in refer-
ence to what he may do, and what he may omit to doin the delivery and
receipt of the goods.

This is fully laid down and sustained by Lewis vs. The Western Rail-
road Co., 11 Metelf, R. 509.

The application of the principle will discharge defendant in this case.
Iad Baldwin himgelf been in the Express office, and Donglass had called
to him, telling him that'he' had this package for him; and asking him if
he would take if; as he did to the elerk'of Flowdrs, and to the messen-
ger and cashier of the Dane County Bank, both of whom had been au-
thorized to receive packages, there certainly could nof be a moment’s
doubt as to the sufficiency of the delivery to discharge the defendant.

Plaintiff must abide the conduct of his own appointed agents.

Mr, Chitty, in his treatise on Common Carriers 155, lays down the
general rule that a tender of the goods at the house of the consignee will
discharge the carrier. Here was a tender of a light, portable package
to the porter and cashier, and in the same building with the Bank.

A personal delivery to the consignee or his agent, or an offer to de-
liver, will discharge the carrier, though it may not be done at the ap-
pointed place.

Russell ef al. vs. Livingston ¢t al., 19 Barb. 8. C. R. 846.

1L
The declaration charges the defendant as a common carrier only.

1t the liability of defendant as a common carrier hias ended by a fulfil-
ment of his contract as euch, although it may remain liable as bailee, yet
the plaintifl’ cannot recover under this declaration.
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