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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

ALVAH FULLER J
V8.
NATHANIEL PAGE. }

POINTS FOR PLAINTIFF IN ERROR.

1. The chattel mortgage upon which the defendant relied did not pro-
vide that the possession of the goods should remain with the mortgagor,
and the possession remaining with him was fraudulent and void per se,
and could rot be explained.

Rev. Stat. 1845, chap. 20, 2 1.
Scates’ Stat., title * Personal Property,” ¢ 1, page 813;
Reed vs. Evans, 19 111 594, and cases there cited:

28 s A5
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2. The mortgage upon which the defendant relied 1ot liaving been——
acknowledged before a Justice of the Peace and entered upon his docket
and recorded, was void.

The Statute so expressly provides.
Scates' Statute, page 813-14, 3 1, 2. and 3.

3. A portion of these goods never belonged to the defendants, or to
the mortgagor.

See Record, page 37.

4, The fact that defendants, when they took the goods, told plaintiff
lie might select his own, might be'a fact in mitigation of damages, but
could not make plaintift forfeit the goods and invest the defendants with
title. B. C. COOK,

For Plaintiff' in Error,



KZ/QD% Qs S *

i

il

Ce

b
%
I

i
|
|
i



- STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860,

ALVAH FULLER

vs. Irror to Kane.
NATHANIEL PAIGE.

DEFENDANT'S POINTS.

As between the parties, the mortgage is valid without a change of
possession. 2 Hilliard on Mortgages, 212.

The mortgage was valid as against the plaintiff, for he was not a bona
fide purchaser of the mortgagor, but he purchased with full notice of th

°
existing mortgage. J Hathorn vs. Lewis, 22 Mo 398. U pees

==’

7

The condition in the mortgage was, that it should be void upon pay-
ment of the promissory notes as they severally became due.

Posssession was not taken by the defendant, one of the mortgagees,
until after the first two notes became due.

When the mortgage contains no agreement that the mortgagor may
remain in possession, the mortgagee may take possession before the debt
matures. 9 Hilliard on Mortgages, 228, 229.

If the plaintiff, after his purchase from the mortgagor, purchased other
goods and mixed them with the goo:s embraced in the mortgage, the
defendant was not bound te further regard his rights to the goods thus
subsequently purchased, after having given plaintiff notice to select
them out. Helfrick vs. Stern, 17 Penn. 153.

Lewis vs. Whittemore, 5 New Ham. 369.

HOYNE, MILLER & LEWIS,
Defendant’s Attorneys.
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State of JMinois, }

April Term, A. D. 1861.
KaxnE Counry,

ALVAH FULLER »s. NATHANIEL PAGE.

Error from Kane County Circuit Court.

Tuis was an action of TrEspass, commenced in the Court of Com-
mon Pleas of the City of Aurora, County aforesaid, and taken, by
change of venue, to the Kane County Circuit Court.

Record and proceedings hefore the Court of Common Pleas, of
the City of Aurora.

Record of demurrer of Plaintiff to Defendant’s Pleas.

Demurrer overruled, and leave given Plaintiff to reply, and
judgment vs. plaintiff for costs. Plaintiff makes motion for change
of venue, which is granted, and venue changed to the Kane County
Circuit Court.

Certificate of Clerk of Common Pleas of Aurora, and issuing of

| Summons from Kane County Circuit Court.

Summons in Trespass, ad. dam. $5000.

Declaration in Trespass, in usual form, for taking and carrying
away the goods and chattels of Plaintiff, consisting of a lot of drugs,
medicines, paints, oils, liquors, brushes, stationery, toilet articles,
&ec., dc., therein mentioned and enumerated.

Record of plea of general issue.

Plea of 'property in defendant, and Nathaniel Sawyer and
Isaac Ezmay, and denying property in plaintiff.

Plea that on the 23d day of December, A. D. 1857, at Auro-
ra, one George ;W. Myers was indebted to Nathaniel Sawyer,
Isaac Ezmay and defendant, doing business under the name and
style of Sawyer, Page & Co., in the sum of $507,67 ; and said My-
ers being so indebted, and the owner of the goods and chattels in
the declaration mentioned, to secure the payment of said indebted-

Iness, then and there sold said goods and chattels to said Sawyer,
' Paige & Co., conditioned that said sale should be void upon the pay-



to

ment of said sum of money, and that the plaintiff well knew of said
indebtedness and said bill of sale, and after the making of said hill
of sale, and before the Trespass complained of, the plaintiff intend-

ing to cheat, &c., the said Sawyer, Page & Co., procured said My-
ers to sell said goods and chattels to him, and that default being

made in the payment of the monies mentioned in said bill of sale,
the said defendant, one of said firm of Sawyer, Paige & Co., by
virtue of said bill of sale, took said goods and chattels, which are
the supposed trespasses, &c. '

Plea, that George W. Myers was honestly indebted to Sawyer,
Page & Co., in $507,67, and Plaintiff well knew of such indebted-
ness ; and heing so indebted, said Myers gave a bill of sale in sub-
stance following, to-wit: Dec. 28th, 1857 :

“ Know all Men by these Presents : That I, George W. Miers, of
the city of Aurora, Kane county, and State of Illinois, in consider-
ation of the sum of $507,67, to me paid by Nathaniel Sawyer, Na-
thaniel Page ond Isaac Ezonay, of the firm of Sawyer, Page & Co.,
of Chicago, Cook county, and State of Illinois, the receipt whereof
is hereby acknowledged, have bargained and sold, and by these pre-
sents do grant bargain and sell unto the said Nathanie] Sawyer, Na-
thaniel Page and Isaac Ezonay, and their asé}gns, the following
goods and chattels, to-wit: All Fnrniture, Drugs, Dye-Stuffs, Li-
quors, Paints, Oils and Merchandize generally, now in the Drug
Store of said George W. Miers, situated in the West Division of
said city of Aurora, Illinois, in building formerly occupied by Hall
& Brothers, as Druggists, To have and to hold all and singular, the
said goods and chattels, unto the said Sawyer, Page and Ezmay,
and theiv assigns, forever.

Provided, Nevertheless, That if the said George W. Miers shall well
or truly pay, or cause to be paid unto the said Sawyer. Page and
Ezmay, or their assigns, five promissory notes, bearing date Dec.
23, 1857, four of said notes being for one hundred dollars each, pay-
able respectively, oneon the first day of February next, one on the
firstday of March next, one on the first day of April next, one on
the first day of May next, one of one hundred and seven 67-100
dollars, on the first day of June next. Each of said notes bearing
ten per cent., payable to Sawyer, Page & Co., of Illinois, as they
severally become due, then this Mortgage to be void, otherwise to

remain in full force and effect. —
Pl b GEORGE W. MIERS. {L. s.}
A. B. FuLien,” g —

That at the time of making said instrument of writing said Myers
was the owner and possessor of the property therein mentioned, and
the plaintiff, knowing the facts, fraudulently purchased said prop-
erty of said Myers for a mere nominal sum, with the intent of de-
frauding said Sawyer, Page & Co., out of their security, which they
!had Dy said bill of sale ; and the defendent, as one of said firm of
[ Sawyer, Page & Co., on the default of the payment of the monies
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in said instrument mentioned, took possession of said goods and
chattels, which are the said supposed trespasses, &c.

Plea of property in defendant and Nathaniel Sawyer and Isaac
Ezmay, trading and doing business under the name and style of
Sawyer, Page & Co., and denying property in plaintiff.

Replication to second special plea, denying property in the defen-
dants. Also, replication to the fifth special plea, denying property
in the defendants, as in said plea alleged.

Replication to third and fourth special pleas; averring that if any
bill of sale or instrument of writing was made by George W. My-
ers to Sawyer, Page & Co., as in said pleas alleged, the same was
not entered upon the Justices’ Docket in the district in which the
said George W. Myers resided or otherwise ; nor were the names
of either the mortgagor or mortgagee upon said Justices’ Docket ;
nor was a description of the property entered upon his Docket;
nor was the possession of the property ever in Sawyer, Page &
Co., but in George W. Myers.

Stipulation that all matters of difference may be offered in evi-
dence under the general issue, the same as though special pleas had
been filed.

Empanelling of Jury, dc.

Verdict of Jury, defendant not guilty.

Plaintift moves for new trial ; motion overruled, and judgment
on the verdict, and order of execution.

Bill of exceptions.

George W. Miers, 2d, testified on direct examination for the
plaintiff, that George W. Mievs sold to plaintiff on or about Februa-
ry 12th, 1858, his stock of drugs and other goods, in the store oc-
cupied formerly by Hall & Brothers as a Drug Store, in West Au-
rora, in the city of Aurora; the parties took an invoice of said goods,
assisted by witness; were some two or three days in taking in-
voice. Plaintiff took possession of said goods immediately after
the sale, and continued in the possession of the same until on or
about the 3d day of March following, when the defendant and oth-
ers took them away. The key was delivered by George W. Miers
to plaintiff, after the sale, and I was hired by plaintiff as clerk, to
sell the goods, and plaintiff was to pay me the same wages that
George W. Miexs had done. I continued as clerk for plaintiff) af-
ter the purchase, until the goods were taken by defendant, and
plaintiff paid me therefor. The amount of goods taken by defen-
dant on or about March 3d, 1858, amounted to $1506,47, as near
as could be ascertained. Plaintiff purchased goods of George W.
Myers, February 12th, 1858, amounting in all to $1873,17. Plain-
tifl' purchased goods after he bought of said Miers amounting to
$42,85.  Amount of goods left by defendant in the Store on March
3d, 1858 aforesaid, was $344,47, and amount sold by plaintiff after
his purchase of Miers, was about $64,61. I did part of the wri-

iting in making out the invoice. The goods were estimated at cost
‘prices from the bills of purchase. I think we had all or nearly all
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Cross examination: When defendant took the goods he told
plaintiff that he could ‘select out his goods, if he had any. Never
heard anything about a mortgage-on the goods until after sale to

plaintiff’s request, after his sale to plaintiff. Some of the goods
which were not purchased of Miers, were taken by defendant, such
as opium, stationery, pens, paper and envelopes, were taken before
defendant said to plaintiff that he might select the goods he had
bought since his purchase of Miers. Miers purchased after Decem-
ber 28th, 1857, part of the goods bought of Miexs sby plaintiff; and
taken by defendant, amounting to about $47,00.

Bills of said goods, which were purchased of Burnham & Smith,
offered in evidence, and copies of the same given in bill of excep-
! tions.

The invoice which I now hold in my hands, is as follows, and is
the one I spoke of in my direct examination.

[Here follows a copy of the said invoice, it being an invoice of
the goods mentioned in plaintift’s declaration.]

L. R. Wagner testified for plaintiff that he was subscribing wit-
ness to a bond now held by him; [here a bond of plaintiff to Geo-
W. Myers, was shown to witness, of 160 acres of land in Michigan;]
that he became subscribing witness to the same by request of plain-
tiff and Geo. W. Miers; this was at the date of the bond—that
plaintiff told witness at the said time, that the bond was given in
part pay for the goods he had been purchasing of Miers, the drugs,

dc. (Defendants objected to witness being allowed to testify: to

i statements of plaintiff'; objection overruled, and defendant at the
| time excepted.) There was also talk between Miers and plaintiff

about some Kansas land also being turned out in pay.

The plaintiff here offered in evidence to the jury, the bond des-
cribed by Mr. Wagner, and of which he was a subscribing witness,
Which is a bond for a deed of the South East quarter of Section 35,
in Township No. 2, North of Range 14 west, containing 160 acres
of Land, conditioned for the executing of a deed by plaintiff to said
Miers in three months from the date thereof.

Copy of said bond.

Plaintiff rested his case.

Defendant offered as a witness, George W. Myers, Sen.; exam-
ined on his voir dire by plaintiff, and testified that he was the Geo.
W. Myers who sold the goods in question to the plaintiff, whereup-
on plaintiff by his counsel at the time objected to his being sworn as
a witness, which objection the Court sustained and the defendant
then and there offered a release to said witness. (There is no copy

p]ai.nti‘ﬁ'. There was a talk about taking the goods to Kansas.
Plaintiff had a son there. George W Myers assisted in the store at
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W. Myers who sold the goods in question to the plaintiff, whereup-
on plaintiff by his counsel at the time objected to his being sworn as
a witness, which objection the Court sustained and the defendant
then and there offered a release to said witness. (There is no copy

p]ai.nti‘ﬁ'. There was a talk about taking the goods to Kansas.
Plaintiff had a son there. George W Myers assisted in the store at
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of the release in the bill of exceptions, the plaintiff being unable to
obtain said release to make a copy of the same.)

The defendant then offered again said George W. Myers as a
witness,’and plaintiff then and there objected to said witness being
sworn on said trial, or testifying in said cause. Objection overruled

by the Court, and witness permitted to testify in chief; to which
ruling of the Court the plaintiff then and there excepted.

George W. Miers then testified, that he was owing Sawyer,
Page & Co., of Chicago, on the 28th of December, 1857, about
$500 or more. The defendant here asked witness whether or not
he informed the plaintiff that there was a mortgage on the goods
before his sale to plaintiff; if Yea, what information he gave him.
To the answering of which plaintiff then and there objected ; objec-
ted : objection overruled by the Court, to which ruling of the
Court plaintiff then,and there excepted.

Witness answers—I did tell plaintiff; plaintiff and myself went
to Albert Fuller’s office; Albert thought the mortgage good—plain-
tiff thought,it not good’; had a copy of mortgage at the time; we.,
could not find that the mortgage was entered upon any Justice’s
docket. I waited upon,customers, after sale to plaintiff, when re-
quested so to do. Plaintiffs clerk did not understand the business;
had no interest in the goods after sale to plaintiff; were two or
three days making the invoice; goods sold at cash price; didn’t
get a deed of Kansas land ; went to Kansas to preempt it, but did
not; plaintiff preempted it. Gave a bill of sale of the goods to
plaintiff at the time of sale.

Cross Examination : The sale of the goods by me to plaintiff was
on or about February 12th, 1858, took an inventory of the goods.
(The inventory offered in evidence and shown to George W. My-
ers, was shown to witness, who testified it was the inventory taken
by them at the time of plaintiff's purchase.) I received in:payment
of the goods from plaintiff, at the time, a bond for 160 acres of land
in Michigan, and that land plaintiff, at my request, afterwards deed-
ed by warrantee deed to Alex. Martin. The Kansas claim of 160
acres I was also to receive in part payment. I went to, Kansas to
preempt the land, but found I couldn’t’ on account of my wife not
being there to make actual settlement. Plaintiff then went to Kan-
sas and entered it, with the understanding that he should have one-
half the land for his trouble. The sale was made by me to plaintiff
to get property whereby to pay my debts, and immediately after said
sale, I offered the defendant before his mortgage became due, the
land in Michigan in payment of his claim. I had no property in
this State after the sale. We went to the office of Parks, who was
defendant’s lawyer, who advised him'to take the land and said the
mortgage was not good. The land in Kansas was a good claim,

and I was told by persons residing about the claim that it was worth
$1000,00.

Direct examination resumed: 1 sold to R. V. Hoyt the quit-

claim or bill of sale of the Kansas claim.



" Did you,-after plaintiff preempted the land, go to Plaintiff to get
adeed of one-half of the land ? Objected to by plaintiff ; objection
overruled, to which ruling of the

Court plaintiff then and there ex-
cepted.

Witness answered : I did, and Plaintiff declined giving a deed
until he saw how this trial came out, and then he would do what
was right. T gave to plaintiff a bill of sale gt the time I sold to
him, which provided that if the goods did not invoice at cost prices
to $2000, T was to make up the difference sometime.

T. C. Williams testified—that he went into the store soon after
the goods were taken by Page; that the goods were in the building
formerly occupied by Hall & Bros., for a drug store. The defend-
ant then asked witness if he heard plaintiff say anything about the_
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existence of a mortgage on said goods at the time.of the purchase
by the plaintiff; if so, what ? Objected to by plaintiff; objection
overruled by the Court, and to the overruling of the Court plaintiff ..
then and there excepted. Witness answered, that he heard plain-

| tiff say that there was a mortgage on the goods, but that it was so

drawn that it was not legal or good for anything ; this conversation
was in the store after the goods were taken.

Thomas Newlan testified—that he knew where the goods in
question were, and owned the building. It was formerly owned by
Hall & Bros., and used for a drug store; witness leased to Myers
& Lightcap; didn’t see any change in the apparent possession after

the sale by Miers. Miers in shop waiting on customers same day
goods were moved.

Cross examination : Plaintiff paid me for the rent of the store
after the sale by Miers; paid 1% months rent.

Riley W. Hoyt testified—that he purchased of George W.. My-
ers and had assigned to him, the quit-claim of the Kansas land ;
went to plaintiff to geta deed; plaintiff refused to give one, as he
said he had settled with Miers. Miers remained in the store the
same after sale as before.

William W. Walker testified—that he was in the store every
day after sale to Miers, and saw no particular change; that he pur-
chased some of the goods ot Tuller, (plaintiff,) after the sale, and
that plaintiff also purchased goods of him for his store.

Williams testified—that he is clerk for Sawyer, Paige & Co.,
and went to Aurora and appraised the goods at about $1000; the
goods were in the upper story of Woodworth’s blacksmith shop;

defendant is one of the firm of Sawyer, Paige & Co., of Chicago,
Illinois.

Cross examination : Been in defendants’ employ six years; went
to Aurora at defendants instance ; didn’t tell plaintiff my business ;

went to Woodworth’s shop alone and appraised goods about a year
after they were taken. Am still in defendants employ.

‘len from his coat,

Affidavit of Nathaniel Page, that notes and mortgage were sto-
and that he has made diligent search and enquiry
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for them and has entirely failed to ascertain their Wheypgahouts.

. Defendant then offered to read in evidence the Record copy of

said chattel mortgage from George W. Myers to Sawyer, Baige &
0., to which plaintiff then and there objected ; objection overrnled

by the Court and reading of the record peamiited.
Record cupy of chattel mortgage.

Which ruling of the Court in overruling plaintiffs objection, and
permitting said copy of mortgage being read, the plaintiff then and
and there excepted. d

Defendant then rested, and plaintift then introduced as a witness
Mark Goulden, who testified—that he has been 2 druggist for some
eight years, and once owned the goods in question; were a new
stock’; he sold them to Lightcap Myers about one year previous
to defendant’s taking them; that he has examined the invoice
made by Miers to plaintiff, and the cash price of the goods as there
carried out, and knows the same to be ‘correct, and that the same

coyresponds with the invoice made by witness to Miers and Light-

cap.

The plaintiff here rested.

Which was all the testimony offered in the hearing of the Court
and Jury, by plaintiff and defendant, except the release to George
W. Miers by Sawyer, Paige & Co. '

} Plaintiff asked the Court to instruct the J ury as follows :

1. The mortgage from Miers to Sawyer, Paige & Co., if any
mortgage was ever given, is not valid against the rights and inter-
ests of any third person or persons, unless the actual possession of
the property mortgaged was taken by the mortgagzse, or unless the
mortgagee provided that the property should remain with Miers,
and was du'ly\aeknowledged and recorded.

2. If the mortgage which has been read in. evidence, was exe-
cuted and delivered by Miers to Sawyer, Paige & Co., yet it is not
sufficient to make a lien upon the property therein named as against
the rights of third persons, unless the actual possession of the prop-
erty was transferred to Sawyer, Paige & Co., and if Paige & 0?.,
did not take possession they have no right to hold it under said

mortgage against Fuller, if Fuller purchased the property of I\'Iie}'s
for a valuable consideration, and in such case it would make no dif-
fevence whether Fuller knew of the mortgage or not at the time he
purchased.

3. If Miers sold the goods in controversy to Fuller for a valua-
ble consideration, Paige & Co. cannot attack such sale on the ground
of fraud, unless they are judgment creditors of Miers or subsequent
| purchasers of the same property.

4. A sale of personal property is not complete so as to change



: 90, the property from the vendor to the purchaser, without o delivery:
| of the thing sold. § ' =R

j 91 5. In order to constitute a good consideration for the sale of

goods it is not hecessary for the plaintiff to prove that he gave the
full value of them, or that he gave an equivalent. But if from the
evidence the jury are satisfied the sale was not corruptly and fraud-
ulently entered into, the mere inadequacy of price is not sufficient

ievidence to prove the sale a fraudulent one.

91 6. If the jury believe from the evidence that Miers sold the
Jgoods In question, and that a portion of the ‘consideration of the
sale of the goods consisted of a claim of land in Kansas, and that
'such sale was for a valuable consideration, the fact of Miers not

fentering the claim, or of Fuller entering the same afterwards under

!or by virtue ofany agreement between Miers and Fuller whereby

i Miers had not as yet obtained the land, such subsequent act would

;n_ot render void the contract between Miers and F uller, of the sale

of the gsods in question. ;

61 7. If the jury believe from the evidence that Miers, the vendor,
did remain in or about the store after his sale to the plaintiff, and
that such remaining was done at the request of the plaintiff and
bona-fide, such remaining would not be evidence of fraud; and all *

91 |inference therefrom if thus explained, should be construed by the»
Jury compatible with the fairness and honesty of the parties.

! Plaintifl’s refused instructions :
If the defendant undertakes to establish title to the goods in
{ question by a bill of sale or mortgage from Miers to Sawyer, Paige
& Co, it is necessary for the defendant to show that the mortgage
itself should provide for the possession remaining with the mortga-
gor, and that the goods mortgaged should have been entered upon
the Justice’s docket in the district where the mortgagor resided;
and also that a description of the mortgaged property should also
be entered upon the Justice’s docket; and that, unless the defend-
ant, if he relies upon the mortgage for his title, has not proved such
facts, he cannot by virtue of his mortgage, sustain his title as
against the creditors of Miers purchasing for a valuable consid-
ation.

If the jury believes from the evidence that Miers did give to
Sawyer, Paige & Co., a mortgage on a portion of the goods in ques-
tion, and that subsequently Mijers added additional goods to the
stock, as well also as did Fuller after his purchase of Myers, such
additional goods would not be subject to the mortgage; and if the
ljury believe from the evidence that suzh goods were taken by
IPaige, they shonld find for the plaintiff the value of the same, and
'the declaration of the defendant made at the Zim2 of such taking,
‘that if he owned any of zhe goods he migh? fake them ouf, would
inof debar 7he plainéiff from zhe recevery of zhe same, if the defend-
ant did #ake such poods withou? fhe aufhorify of the plainfiff and
'agains/ his consent,

93
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Possession is necessary in order to transfer and render valid-z
dale of personal property, and in a contest between creditors equally
meritorious, his is the best right who first gets possession of the
goods.

To the Court refusing to give the instructions: and: each of them;
as asked by the plaintiff and refused by the Court, the plaintiff then:
and there at the time excepted.

The defendant asked the Court to instruct the Jury as follows :

1. If the jury believe from the evidence that Fuller purchased
the goods of Miers through fraud, malice, coven, collusion or guile,
with a full knowledge of the mortgage of Sawyer, Paige & Co.,and
with intent to cheat or defraud, hinder or delay, Sawyer, Page.&
Co., out of their lien created by said mortgage, then as to all prop-
erty thus mortgaged and taken under said mortgage by Paige, the
law is for the defendant, and that too if Fuller paid a full price for
the goods.

| 2. That the mortgage is good between Miers and Paige & Co.,
'and conveys the title of the property therein described, to Paige &
' Co., as against Miers.

If the jury believe from the evidence that the plaintiff Fuller
purchased the goods in quesfion of Miers with a full knowledge of
the mortgage of Paige & Co., with a fraudulent intent to defraud
Paige & Co. of the benefits of their rights they had by said mort-
gage, then as to all property thus affected, the law is for the defen-
dant; and such is the law if the Justice, A. B. Fuller, did not make
a memorandum as required by the statute in his docket of the prop-
{erty mortgaged.

In determining the question of whether or not the sale from My-
ers to Fuller was fraudulent, the jury should take into account all
the facts in the proof, the relationship if any between the parties,
the consideration paid if anything, by whom received, the fact if it.
existed in proof of Miers selling all the property he had if proven,

all the facts and circumstances in proof, the jury believe the sale to.
be fraudulent and made with intent to cheat and defraud, hinder and

delay in collecting the debts of Sawyer, Paige & Co., secured by the.
mortgage on the same property so sold, then as to suchproperty the
jury should find for the defendant.

i Defendant’s refused instructions :

That the principal question for the jury to try in this case is,
'whether the sale of the goods in question from Miers to Fuller,was
'made for the purpose of cheating and defrauding Sawyer, Paige & .

Co., out of their lien upon the goods in question, which they had

96 by virtue of their chattel mortgage in question; to this end the jury

are instructed that said chattel mortgage is and was good asbetween




Y ilers., Paige & Cu.; theretore, it Lhc‘jur‘,\ believe fromahe eyidence
that Tuller purchased said goods from Miers with a full knowledge
of said mortgage, and without paying any real consideration- for
said goods, and that said purchase was made by said Fuller with

[ the real intent of cheating and defrauding said Paige & (o., then,

in law, said sale was absolutely void as against ‘Paige & Co, and '}_lle
g acquired uo title to the goods, and the Jury should find the defend-

ant not guilty.

Miers knowing of defendant’s mortgage, such knowledge is g
fraud in law, and the Jury should find for the defendant.

If the jury believe from the evidence that Fuller purchased the
goods knowing of the mortgage of Paige & Co., and acting upon
such knowledge he deliberately planned to avoid said mortgage and
deprive Paige & Co. of any right they might have under the saie,
such facts would constitute a fraud. /

If the jury believe that the sale from Miers: to. Fuller was fraud-
ulent and merely colorable with intent to, cheat or ' defraud, hinder
or delay Paige & Co. out of their rights secured by said mortgage,
I’then as to all property thus affected the law is for the defendaixt:
and in determining that question the fact, if it is proven that Miess.
still remained in the store, that there was no change in possessio, -
that the clerk did not know of the consideration of the sale and a)J

tthe facts in proof.
97 | -

|

If the jury believe from the evidence that Fuller purchased the
goods for the purpose of defrauding Paige d: Co., thef'in “law sgi
sale was abtolutely void as against Paige & Co-, and that. he ac-
!(1ui1'ed no title to the goods, and the Jury should find the defendaxt
'not guilty. .

|

|

If the jury believe that Fuller purchased the goods of 3 iers,sub-
Ject to the mortgage, and that he was simply to take Miers' place,
then the mortgage heing good as between Paige & Co., is also.4d ta
' Tuller, and that too without any fraud on the part of Fuller.

b8 If the jury believe that Fuller purchased the goods of Miers,sub-

. ject to the mortgage, and he was simply to take Miers’ place, thén
'thc mortgage is good and will hold the property as against Fauller.

', If the jury should find the title to the goods mentioned in the
mortgage in the defendant, that the plaintiff mixed other goods
with them and refused to take them out when requested by defen-
ldant, that he cannot recover the goods so mixed.

If the jury believe from the evidence that the sale from Miers to
Fuller was frandulent, and that Fuller mixed up-other goods with
those thus purchased, and mixed them for the purpose of having
some of his goods taken, and refused to separate them when reques-
ted, then the law is for the defendant.

If the jury believe from the evidence that the sale from Miers to
Fuller was fraudulent, and that Fuller mixed up other goods thus




purchased of Miers, and refused to separate them when requested
' by defendant, that he cannot recover for the goods so mixed up.

To the giving of which instructions, and each and every- on&’ 6¢
‘them, the plaintiff, by his counsel, then and there at the tifite ex-
'¢epted. '

l

The jury retired, and subsequently returned into Court with a
verdict for defendant.

Whereupon, the plaintiff-made his motion for a new trial, for
the following reasons.:

vs. Counrt,
NATIANIEL PAIGE. A. D. 1859.

And the plaintiff comes and moves the Court herein for a new
‘trial, for the following veasons, to-wit :

Arvan FULLER, } May Term of Kane County Cireutt

1. The verdict was contrary to law and evidence.
2 2. It was contrary to tne evidence.

3. The Court erred in refusing the plaintiff’s instriictions, and
each of them.

. 4. The Court erred in giving the instructions of the defendant,and
_each of them.

| 5. The Court misdirected the jury in instructions.

| 6. The Court creed in admitting incompetent evidence, and ex-
i cluding that which was competent.

!
| 7. In overruling the motion for a new trial.
i
)

{ 8. In allowing the defendant to release George W. Miers, and
‘allowing him to testify on the trial.

DAY, Att'y for PIff.

'1003 Which motion for & new trial was overrulec_l by the Court, and:
~ ijudgment theretpon rendered for the defendant.

| To the overruling of which motion fora new trial, the plaintitf

100 by his counsel, then and there, atthe time, excepted ; and prays

;that his bill of exceptions may be signed and sealed by the
Court, which is dene.

. <A
ISAAC G. WILLSON. §L. 5. ¢

o~~~

Here follows the certificate of the Clerk.

And now comes the said Alvah Fuller, by O. D. Day and B C.
| Cook, his attorneys, and says that in the record and proceedmgs
{aforesaid, and in the rendition of the judgment aforesaid, there is
manifest error in this, to-wit :




l 1st. The Court erred in pelmittmw the w1tness, George M. Miers
to testify in said cause. i

2nd. The Courterred in permitting said wltness ta ansyer as
|swhat he told the plaintiff in relation to a mortgage.

3d. The Court erred in overruling the objections made by plain-
tiff to the questions asked said witness, and in permlttmg said wit-
ness to answer said questions.

4th. The Court erred in allowing the record of the chattel mort-
gage aforesaid to be read in evidence. '

6th. The Court erred in 1ef'usmg to admit proper evidence offered
by ¢he plaintiff.

6th. The Court erred in admitting i - improper evidence offered by
defendant.

i

; 7th. The Court erred in refusing to give the instryctions asked
by the plaintiff, which were retnsed severally.

8th. The Court erred in giving the instructions asked by defen-
dant, and each of them severally.

! 9th. The Court erred in overruling the motion for a new trial.

10th. The Court erred in rendering the judgment aforesaid in
.manner and fmm afme aid.
i
| Reﬁerence to the law 1n the case ;

1 %cqmmon Pagu 286.
{ 11 TIL R., page 618.
19 IIL. R., page 274.
22 TI1 R., pages 45 and 670.
18 TIIL R., pages 401 and 402.
- 24 TI. R., page 633.
1 Scammon, page 296.
R. S. of 1845, page 92.

B. C. COQK
And A. M. HERRINGTON,

Attorneys tor P/um/(;r?f

|
|
|
|
|
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Supeene Gomt of the Stute of IWinods,
X Tu"r"hnd (J*Al“avljd 'ﬁn'xsmu.} ; '
ABSTRACT OF RECORD.
4 ' Q@ 3 '.‘l“'
State of Fllinois, April Term, A. D. 1861,
K axE Counry,
ALVAH FULLER »s. NATHANIEL PAGE.
Error from Xane County Circuit Court.
Lage - -

Rff-d Tms was an action of Trespass, commenced in the Court of Com-
—— |mon Pleas of the City of Aurora, County aforesaid, and taken, by:
change of venue, to the ane County Circuit Court.

Record and proceedings before the Court of Common Pleas, of
the City of Aurora.
3 Record of demurrer of Plaintiff to Defendant’s Pleas.
4 Demurrer overruled, and leave given Plaintiff to reply; and,
judgment vs. plaintiff for costs. Plaintiff makes motion for change
of venue, which is granted, and venue changed to the Kane County .
Cireuit Court.

Certificate of Clerk of Common Pleas of Aurora, and issuing of
' Summons from Kane County Circuit Court.

Summons in Trespass, ad. dam. $5000.
i Declaration in Trespass, in usual form, for taking and carrying
to |away the goods and chattels of Plaintiff, consisting of a lot of drugs,
90 |medicines, paints, oils, liquors, brushes, stationery, toilet articles,
&c., dc., therein mentioned and enumerated.

o

5&6

0

';: Record of plea of general issue.

& Plea of 'property in defendant, and Nathaniel Sawyer and
sy Isaac Ezmay, and denying property in plaintiff.

Plea that on the 23d day of Decembel, A.D. 1857, at Auro-
ra, one George ;W. Myers was indebted to Nathaniel Sawyer,
Isaac Ezmay and defendant, doing business under the name and
style of Sawyer, Page & Co., in the sum of $507,67 ; and said My-
ers being so indebted, and the owner of the gdods and chattels in
the declaration mentioned, to secure the payment of said indebted-
!ness, then and there sold said goods and chattels to said Sawyer,
' Paige & Co., conditioned that said sale should he void upon the pay-




24

to

ment of said sum of money, and that the plaintiff well knew of said
indebtedness and said bill of sale, and after the making of said bill
of sale, and before the Trespass complained of, the plaintiff intend-
ing to cheat, &c., the said Sawyer, Page & Co., procured said My-
ers to sell said goods and chattels to him, and that default being
made in the payment of the monies mentioned in said bill of sale,
the said defendant, one of said firm of Sawyer, Paige & Co., by‘
virtue of said hill of sale, took said goods and chattels, which are

the supposed trespasses, &c.

Plea, that George W. Myers was honestly indebted to Sawyer,
Page & Co., in $507,67, and Plaintiff well knew of such indebted-
ness ; and being so indebted, said Myers gave a bill of sale in sub-
stance following, to-wit: Dec. 28th, 1857 :

« Know all Men by these Presents : That I, George W. Miers, of
the city of Aurora, Ilane county, and State of Illinois, in consider-
ation of the sum of $507,67, to me paid by Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, of the firm of Sawyer, Page & Co.,
of Chicago, Cook county, and State of Illinois, the receipt whereof
is hereby acknowledged, have bargained and sold, and by these pre-
sents do grant bargain and sell unto the said Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, and their assigns, the following

goods and chattels, to-wit: All I'nrniture, Drugs, Dye-Stuffs, Li-
quors, Paints, Oils and Merchandize generally, now in the Drug
Store of said George W. Miers, situated in the West Division of
said city of Aurora, Illinois, in building formerly occupied by Hall
& Brothers, as Druggists, To have and to hold all and singular, the
said goods and chattels, unto the said Sawyer, Page and Ezmay,
and theiv assigns, forever.

Provided, Nevertheless, That if the said George W.-Miers shall well
or truly pay, or cause to be paid unto the said Sawyer. Page and
Ezmay, or their assigns, five promissory notes, bearing date Dec.

23, 1857, four of said notes being for one hundred dollars each, pay-
iable respectively, oneon the first day of February next, one on the
firdt day of March next, one on the first day of April next, one on
the first day of May next, one of one hundred and seven 67-100
dollars, on the first day of June next. Each of said notes bearing
ten per cent., payable to Sawyer, Page & Co., of Illinois, as they
severally become due, then this Mortgage to be void, otherwise to

remain in full force and effect. il
i GEORGE W. MIERS. {L. s.}
A. B. FuLLer.” %

That at the time of making said instrument of writing said Myers
was the owner and possessor of the property therein mentioned, and
the plaintiff, knowing the facts, fraudulently purchased said prop-
erty of said Myers for a mere nominal sum, with the intent of de-
| frauding said Sawyer, Page & Co., out of their security, which they
ihad Dy said bill of sale ; and the defendent, as one gf said ﬁrm.ot'
| Sawyer, Lage & Co., on the default of the payment of the monies
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in said instrument mentioned, took possession of said goods and
chattels, which are the said supposed trespasses, &c.

Plea of .property in defendant and Nathaniel Sawyer and Isaac
Ezmay, trading and doing business under the name and style of
Sawyer, Page & Co., and denying property in plaintiff.

Replication to second special plea, denying property in the defen-
dants. Also, replication to the fifth special plea, denying property
in the defendants, as in said plea alleged.

" Replication to third and fourth special pleas, averring that if any
bill of sale or instrument of writing was made by George W. My-
ers to Sawyer, Page & Co., as in said pleas alleged, the same was
not entered upon the Justices’ Docket in the cistrict in which the
said George W. Myers resided or otherwise; nor were the names
of either the mortgagor or mortgagee upon said Justices’ Docket ;
nor was a description of the property ‘entered upon his Docket;
nor was the possession of the property ever in Sawyer, Page &
Co., but in George W. Myers.

Stipulation that all matters of difference may be offered in evi-
dence under the general issue, the same as though special pleas had
been filed. ‘

Empanelling of Jury, de.

Verdict of Jury, defendant not guilty.

Plaintift moves for new trial ; motion overruled, and judgment
on the verdict, and order of execution.

Bill of exceptions.

George W. Miers, 2d, testified on direct examination for the
plaintiff, that George W. Mievs sold to plaintiff on or about TFebrua-
ry 12th, 1858, his stock of drugs and other goods, in the store oc-
cupied formerly by Hall & Brothers as a Drug Store, in West Au-
rora, in the city of Aurora; the parties took an invoice of said goods;
assisted by witness; were some two or three days in taking in-
voice. Plaintiff took possession of said goods immediately after
the sale, and continued in the possession of the same until on or
about the 3d day of March following, when the defendant and oth-
ers took them away. The'key was delivered by George V. Miers
to plaintiff, after the sale, and I was hired by plaintiff as clerk, to
sell the goods, and plaintiff was to pay me the same wages that

| George W. Miers had done. I continued as clerk for plaintiff, af-

ter the purchase, until the goods were taken by defendant, and
plaintiff paid me therefor. The amount of goods taken by defen-
dant on or about March 3d, 1858, amounted to $1500,47, as near
as could be ascertained. Plaintiff purchased goods of George Ww.
Myers, February 12th, 1858, amounting in all to $1873,17. Plain-
tiff purchased goods after he bought of said Miers amounting to
$4235. Amount of goods left by defendant in the Store on March
3d, 1858 aforesaid, was $344,47, and amount sold by plaintiff after

his purchase of Miers, was about $64,61. I did part of the wri-
ting in making out the invoice. The goods were estimated at cost
prices from the bills of purchase. T think we had all or nearly all
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the original bills of purchase.

Cross examination: When defendant took  the goods he. told
plaintiff that he could select out his goods, if he had any. Never
heard anything about a mortgage on the goods until after sale to
plaintiff. There was a talk about taking the goods to Kansas.
Plaintiff had a son there. Georgé.W Myers assisted in the store-at

plaintiff’s request, after his sale to /plaintiff. Some of the goods
which were not purchased of Miers, were taken by defendant, such

as opium, stationery, pens, paper and envelopes, were taken before
defendant said to plaintiff that he might select the goods he had
bought since his purchase of Miers. Miers purchased after Decem-
ber 28th, 1857, part of the goods bought of Miers by plaintiff, and
taken by defendant, amounting to about $47,00.
Bills of said goods, which“were purehased of Burnham & Smith,
offered in evidence, and copies of the same given in bhill of excep-
tions.
The invoice which I now hold in my hands, is as follows, and is
the one I spoke of in my direct examination.

[Here follows a copy of the said invoice, it being an invoice of
the goods mentioned in plaintift’s declaration.]

L. R. Wagner testified for plaintiff that he was subscribing wit-
ness to a bond now held by him; [here a bond of plaintiff fo Geo-~
W. Myers, was shown to witness, of 160 acres of land in Michigan;]
that he became subscribing witness to the same by request of plain-
tiff and Geo. W. Miers; this was at the date of the bond—that
plaintiff told, witness at the said time, that the bond was given in
part pay for the goods he had been purchasing of Miers, the drugs,
d&c. (Defendants objected to witness being allowed to testify to
statements of plaintiff; objection overruled, and defendant at the
timé excepted.) There was also talk between Miers and plaintiff
about some Kansas land also being turned out in pay.

The plaintiff here offered in evidence to the jury, the bond des-
cribed by Mr. Wagner, and of which he was a subscribing witness,
Which is a bond for a deed of the South East quarter of Section 35,
in Township No. 2, North of Range 14 west, containing 160 acres
of Land, conditioned for the executing of a deed by plaintiff to said

‘| Miers in three months from the date thereof.

Copy of said bond.

Plaintiff rested his case.

Defendant offered as a witness, George W. Myers, Sen.; exam-
ined on his voir dire by plaintiff, and testified that he was the Geo.
W. Myers who sold the goods in question to the plaintiff, whereup-
on plaintiff by his counsel at the time objected to his being sworn as
a witness, which objection the Court sustained and the defendant

then and there offered a release to said witness. (There is no copy
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of the release in the bill of exceptions, the plaintiff being unable to
obtain said release to make a copy of the same.) :

The defendant then offered again said George W. Myers as a
witnessyand. plaintiffithen and there objected to said witness being
sworn on said trial, or testifying in said cause. Objection overruled
by the Court, and witness permitted to testify in chief; to which
ruling of the Court the plaintiff then and there excepted.

George W. Miers then testified, that he was owing Sawyer,
Page & Co., of Chicago, on the 28th of December, 1857, about
$500 or more. The defendant here asked witness whether ar not
he informed! the plaintiff that there was a mortgage on the goods
before his sale to plaintiff; if Yea, what information he gave him.
To the answering of which plaintiffithen and there objected ; objec-
ted : objection overruled by the Court, to which ruling of the
Court plaintiff themiand there excepted.

Witness answers—I did tell plaintiff; plaintiff and myself went
to Albert Fuller’s office ; Albert thought the mortgage good—plain-
tiff thought it not good; had a copy of mortgage at the time; we
could not find that the mortgage was entered upon any Justice’s
docket. I waited upon customers, after sale to plaintiff, when re-
quested so to do. Plaintiffs clerk did not understand the business;
had no interest in the goods after sale to plaintiff; were two or
three days making the invoice; goods sold at cash price; didn’t
get a deed of Kansas land ; went to Kansas to preempt it, but did
not; plaintiff preempted it. Gave a bill of sale of the goods to
plaintiff at the time of sale.

Cross Examination: The sale of the goods by me to plaintiff was
on or about February 12th, 1858, took an inventory of the goods.
(The inventory offered in evidence and shown to George W. My-
ers, was shown to witness, who testified it was the inventory taken
by them at the time of plaintiff’s purchase.) I received in'payment
of the goods from plaintiff, at the time, abond for 160 acres of land
in Michigan, and that land plaintiff, at my request, afterwards deed-
ed by warrantee deed to Alex. Martin. The Kansas claim of 160
acres I was also to receive in part payment. I went to Kansas to -
preempt the land, but found I couldn’t on account of my wife not -
being there to make actual settlement. Plaintiff then went to Kan-
sas and entered it, with the understanding that he should have one- -
half the land for his trouble. The sale was made by me to plaintiff
to get property whereby to pay my debts, and immediately after said
sale, I offered the defendant before his] mortgage became due, the
land in Michigan in payment of his claim. I had no property in
this State after the sale. We went to the office of Parks, who was
defendant’s lawyer, who advised him'to take the land and said the -
mortgage was not good. The land in Kansas was a good claim,

and I was told by persons residing about the claim that it was worth
$1000,00.

Direct examination resumed: 1 sold to R. W. Hoyt the quit-

claim or bill of sale of the Kansas ¢laim.




8" pig you, after plaintiff preempted the land, go to plaintiff to get

™ |adeed of one-half of the land? Objected to by plaintiff; objection”
79 |overruled, to which ruling of the Court plaintiff then and there ex-
cepted.

Witness answered : I did, and plaintiff declined giving a deed
until he saw how this trial came out, and then he would do what
was right. I gave to plaintiff a bill of sale at the time I sold to
him, which provided that if the goods did not invoice at cost prices
to $2000, I was to make up the difference sometime.

. T. C. Williams testified—that he went into the store soon after
the goods were taken by Page; that the goods were in the building
formerly occupied by Hall & Bros., for a drug store. The defend-

ant then asked witness if he heard plaintiff say anything about the
|existence of a mortgage on said goods at the time of the purchase
by the plaintiff; if so, what ? Objected to by plaintiff ; objection h
, overruled by the Court, and to the overruling of the Court plaintiff f';_
|

80

go |thenand there excepted. Witness answered, that he heard plain-
tiff say that there was a mortgage on the goods, but that it was S0,
drawn that it was not legal or good for anything ; this conversation

| .
| Was in the store after the goods were taken.
80 |

Thomas Newlan testified—that he knew where the goods in
question were, and owned the building. It was formerly owned by
Hall & Bros., and used for a drug store; witness leased to Jf yers
& Lightcap; didn’t see any change in the apparent possession after
the sale by Miers. Miers in shop waiting on customers same day
goods were moved.

81 Cross examination : Plaintiff paid me for the rent of the store
after the sale by Miers; paid 13 months rent.

81 Riley W. Hoyt testified—that he purchased of George W. My-
ers and had assigned to him, the quit-claim of the Kansas land;
went to plaintiff to geta deed; plaintiff refused to give one, as he
said he had settled with Miers. Miers remained in the store the
same after sale as before.

William W, Walker testified—that he was in the store every
day after sale to I/ lers, and saw no particular change; that he pur-
i chased some of the goods ot Fuller, (plaintiff)) after the sale, and
that plaintiff also purchased goods of him for his store.

Williams testified—that he is clerk for Sawyer, Paige d: Co.,
and went to Aurora and appraised the goods at about $1000; the-
1goods were in the upper story of Woodworth’s blacksmith shop;
defendant is one of the firm of Sawyer, Paige & Co., of Chicago,
Illinois.

81

82

83 Cross examination: Been in defendants’ employ six years; went
to Aurora at defendants instance ; didn’t tell plaintiff my business ;
went to Woodworth’s shop alone and appraised goods about a year
after they were taken. Am still in defendants employ.

Affidavit of Nathaniel Page, that notes and mortgage were sto-
. len from-his coat, and that he has made diligent search and enquiry
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for them and has entirely failed to ascertain their whereabouts.

Defendant then offered to read in evidence the Record copy of
said chattel mortgage from George W. Myers to Sawyer, Paige &
Co., to which plaintiff then and there objected ; objection overruled
by the Court and reading of the record peamiited.

Record copy of chattel mortgage.

Which ruling of the Court in overruling plaintiffs objection, and
permitting said copy of mortgage being read, the plaintiff then and
and there excepted.

Defendant then rested, and plaintift then introduced as a witness
Mark Goulden, who testified—that he has been a druggist for some
eight years, and onge owned the goods in guestion; were a new
stock ; he sold them to Lightcap & Myers about one year previous
to defendant’s taking them; that he has examined the invoice
made by Miers to plaintiff, and the cash price of the goods as there
carried out, and knows the same to be correct, and that the same
corresponds with the invoice made by witness to Miers and Light-
cap.

The plaintiff here rested.

‘Which was all the testimony offered in thehearing of the Court
and Jury, by plaintiff and defendant, except the release to George
W. Miers by Sawyer, Paige & Co.

Plaintiff asked the Court to instruct the Jury as follows :

1. The mortgage from Miers to Sawyer, Paige & Co., if any
mortgage wasever given, is not valid against the rights and inter-
ests of any third person or persons, unless the actual possession of
the propertymortgaged was taken by the mortgagee, or unless the
mortgagee pzovided that the property should remain with Miers,
and was duly-acknowledged and recorded.

2. If the mortgage which has been read in evidence, was exe-
cuted and delivered by Miers to Sawyer, Paige & Co., yet it is not
sufficient to make a lien upon the property therein named as against
the rights of third persons, unless the actual possession of the prop-
erty was transferred to Sawyer, Paige & Co., and if Paige & Co.,
did not take possession they have no right to hold it under said
mortgage against Fuller, if Fuller purchased the property of Miers
for a valuable consideration, and in such case it would make no dif-
fevence whether Fuller knew of the mortgage or not at the time he
purchased.

8. If Miers sold the goods in controversy to Fuller for a valua-
ble consideration, Paige & Co. cannot attack such sale on the ground
of fraud, unless they are judgment creditors of Miers or subsequent

purchasers of the same property.

i 4. A sule of personal property is not ecomplete so as to change
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| the property from the vendor to the purchaser, without a delivery -
of the thing sold.

9. In order to constitute a good consideration for the sale of
goods it is not necessary for the plaintiff to prove that he gave the
full value of them, or that he gave an equivalent. But if from the
evidence the jury are satisfied the sale was not corruptly and fraud-
ulently entered into, the mere inadequacy of price is not sufficient
levidence to prove the sale a fraudulent one.

6. If the jury believe from the evidence that Miers sold the
goods in question, and that a portion of the consideration of the
sale of the goods consisted of a claim of land in Kansas, and that
'such sale was for a valuable consideration, the fact of Miers not
entering the claim, or of Fuller entering the same afterwards under
or by virtue ofany agreement between Miers and Fuller whereby
Miers had not as yet obtained the land, such subsequent act would
not render void the contract between Miers and Fuller, of the sale

(of the gsods in question.

7. If the jury believe from the evidence that Miers, the vendor,
did remain in or about the store after his sale to the plaintiff, and
that such remaining was done at the request of the plaintiff and
bona-fide, such remaining would not be evidence of fraud; and all
inference therefrom if thus explained, should be construed by the
Jury compatible with the fairness and honesty of the parties.

Plaintiff’s refused instructions :

If the defendant undertakes to establish title to the goods in
question by a bill of sale or mortgage from Miers to Sawyer, Paige
& Co, it is necessary for the defendant to show that the mortgage
itself should provide for the possession remaining with the mortga-

(gor, and that the goods mortgaged should have been entered upon

the Justice’s docket in the district where the mortgagor resided;
and also that a description of the mortgaged property should also
be entered upon the Justice’s docket; and that, unless the defend-
ant, if he relies upon the mortgage for his title, has not proved such
facts, he cannot by virtue of his mortgage, sustain his title as
against the creditors of Miers purchasing for a valuable consid-
ation.

If the jury believes from the evidence that Miers did give to
Sawyer, Paige & Co., a mortgage on a portion of the goods in ques-
tion, and that subsequently Mijers added additional goods to the
stock, as well also as did Fuller after his purchase of Myers, such
additional goods would not be subject to the mortgage; and if the
jury believe from the evidence that such goods were taken by
' Paige, they shonld find for the plaintiff the value of the same, and
the declaration of the defendant made at zhe #ims of such taking,
Zhat if he owned any of fhe goods he migh¢ fake them ou?, would
inof debar the plainfiff from ¢he recevery of he same, if the defend-
an/ did /ake such goods withou/ fhe authorify of the plain/iff and
ﬁug.'lins/ his consent.




98 | Possession is necessary in order to transfer and render valid a
sale of personal property, and in a contest between creditors equally
meritorious, his is the best right who first. gets possession of the:
goods.

To the Courb refusing to give the instructions. and each of them,
as asked by the plaintiff and refused by the Court, the plaintiff then
and there at the time excepted.

a4 | "The defendant asked the Court to instruct the Jury as follows :

1 1. If the jury believe from the evidence-that Fuller purchased

' the goods of Miers through fraud, malice, coven, collusion or guile,
with & full knowledge of the mortgage of Sawyer, Paige & Co.,and
with intent to cheat or defraud, hinder or delay, Sawyer, Page &
Co., out of their lien created by said mortgage, then as to all prop-
erty thus mortgaged and taken under said mortgage by Paige, the
Jaw is for the defendant, and that too if Fuller paid a full price for -
Ithe goods.

‘ 9. That the mortgage is good between Miers and Paige & Co.,
land conveys the title of zhe property therein described, to Paige &
Co., as against Miers.

If the jury believe from the evidence that the plaintiff Fuller
 purchased the goods in question of Miers with a full knowledge of
|the mortgage of Paige & Co., with a fraudulent intent to defrand
| Paige & Co. of the benefits of their rights they had by said mort~

95 |gage, then as to all property thus affected, the law is for the defen-
‘dant; and such is the law if the Justice, A. B. Fuller, did not make
| & memorandum as required by the statute in his docket of the prop-
ierty mortgaged.

95 | In determining the question of whether or not the sale from My-
ers to Fuller was fraudulent, the jury should take into account al}
the facts in the proof, the relationship if any between the parties,
| the consideration paid if anything, by whom received, the fact if it
existed in proof of Miers selling all the property he had if proven,
all the facts and circumstances in proof, the jury believe the sale tq
be frandulent and made with intent to cheat and defraud, hinder and
delay in collecting the debts of Sawyer, Paige & Co., secured by the
mortgage on the same property so sold, then as to such property the
ljury should find for the defendant.

|

! Defendant’s refused instructions :

'hat the principal question for the jury to try in this case is,

- whether the sale of the goods in question from Miers to Fuller,was

| made for the purpose of cheating and defrauding Sawyer, Paige &
lCc'., out of their lien upon the goods in question, which they had

96 |by virtue of their chattel mortgage in question; to this end the jury
are instracted that said chattel mortgage is and was good asbetween
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— 77 (Miers, Paige & Co.; therefore, if the jury believe from the evidence

that Fuller purchased said goods from Miers with a full knowledge
of said mortgage, and without paying any real consideration for
said goods, and that said purchase was made by said Fuller with
the real intent of cheating and defrauding said Paige & Co., then,
in law, said sale was absolutely void as against Paige & Co., and. he
acquired no title to the goods, and the jury should find the defend-
ant not guilty.

Miers knowing of defendant’s mortgage, such knowledge is a
fraud in law, and the jury should find for the defendant.

If the jury believe from the evidence that Fuller purchased the
goods knowing of the mortgage of Paige & Co., and acting upon
such knowledge he deliberately planned to avoid said mortgage and
deprive Paige & Co. of any right they might have under the same,
such facts would constitute a fraud.

If the jury believe that the sale from Miers to Fuller was fraud-
ulént and merely colorable with intent to cheat or defraud, hinder
or delay Paige & Co. out of their rights secured by said mortgage,
theu as to all property thus affected the law -is for the defendant,
jand in determining that question the fact, if it is proven that Miers

still remained in the store, that there was no change in possession,
| that the clerk did not know of the consideration of the sale and all
thé facts in proof.

If the jury believe from the evidence that Fuller purchased the -
goods for the purpose of defrauding Paige ¢ Co., then in law said:
sale was abtolutely void as against Paige & Co-, and that he ac-
quired no title to the goods, and the jury should find the defendant
not guilty.

If the jury believe that F uller purchased the goods of I iers,sub-
Ject to the mortgage, and that he was simply to take Miers' place;
then the mortgage being good as between Paige & Co., is also as to
Fuller, and that too without any fraud on the part of Fuller.

If the jury believe that Fuller purchased the goods of Miers,sub-
Ject to the mortgage, and he was simply to take Miers’ place, then
the mortgage is good and will hold the property as against Fuller.

If the jury should find the title to the goods mentioned in the
mortgage in the defendant, that the plaintiff mixed other goods
with them and refused to take them out when requested by defen-
dant, that he cannot recover the goods so mixed.

If the jury believe from the evidence that the sale from Miers to
Fuller was fraudulent, and that Fuller mixed up other goods with
those thus purchased, and mixed them for the purpose of having
some of his goods taken, and refused to separate them when reques-
ted, then the law is for the defendant.

If the Jury believe from the evidence that the sale from Miers to
Fuller was fraudulent. and {ha Fuller mixed wp other gnads thus .-




| purchased of Miers, and refused to separate them when requested
' by defendant, that'he cannot recover for the goods so mixed up.

To the giving of which instructions, and each and every one of
'them, the plaintiff, by his counsel, then and there at the time ex-
"cepted.

The jury retived, and subsequently returnéd into Court with a
iwverdict for defendant.

‘ Whereupon, the plaintiff made his motion for & new trial, for
j.the following reasons:

s. Court,
NATHANIEL PAIGE. A. D. 1859.

And the plaintiff comes and moves the Court herein for a new
trial, for the following reasons, to-wit :

ALvay FULLER, } May Term of Kane County Cirenit

| 1. The verdict was contrary to ngv and evidenge.
b s G
| . 2. It was contrary to tne evidence.

3. The Court erred in refusing the plaintiﬁ’s' instructions, ‘anfi
each of them.

4. The Court erred in giving the instructions of the defendant,and
each of them. :

0. The Cowrt misdirected the jury in instructions.

|
|
|
; 6. The Court crred in admitting incompetent evidence, and ex-
icluding that which was competent. '

7. In overruling the motion for a new trial.

8. In allowing the defendant to release Gegrge W. Mijers, and
-allowing him to testify on the trjal.
: DAY, Att'y for PI'fT,

100; Which motion for a new trial was overrﬁ_led bv the Co;xrf, iiqci
& judgment thereupon rendered for the defendant.

To the ovérvuling of which motion fora new trial, the plaintiff
by his counsel, then and there, atthe time, excepted ; and prays
that his bill of exceptions may be signed and sealed by the
{C(')'urt, which is done.
| ISAAC G. WILLSON. . %L. 8.4

S e

100 |

f Here follows the certificate of the G’lefk.

" And now comes the said Alvah Fuller, by O. D. Day and B C.
; Cook, his attorneys, and says that in the record and proceedmgs
{aforesaid, and in the rendition of the judgment aforesaid, there 1s
'manifest error in this. to-wit -




1st. The Court erred in permitting the witness, George M. Mierg
to testify in said cause.

2nd. The Courterred in pe m'tting said wltness to answer as
what he told the plaintiff in relation to a mortgage.

3d. The Court erred in overruling the objections made by p'aii-
tiff to the questions asked said witness, and in permilti: g said wit-
ness to answer said questions.

4th. The Court grred in allowing the record of the chattel mort.
gage aforesaid to be read in evidgnce.

6th. The Court erred in refusing to admit p!'opel evidence offred
by the plaintiff. ‘ ]

6th. The Court erred in admilting improper evidence offered by
defendant.

Tth. The Court erred in refusing to give the instructions asked
by the plaintiff, which ‘were retused severally.

Sth. The Court erred in giving the inatructions asked by defen-
dant, and each of them severally.

Oth. The Curt criedin overruling the motion for a new trial.

10th, The Court erred in rendering the Judgment afoxesmd in
manner and form aforesaid,

Refference to tho law in the case:
1 Scammon, Page 286.

11 Il. R., pnga 618,

19 IIl. R., page 274,

22 Tl R., pages 45 and 675.

18 Tl R, pages 401 and 402,
24 Tl R., pnge 683.

-1 Seammon, page 296.

R. S. of 1845, page 92.

B. C. CONK
And A. M. HERRINGTON,

Aftorneys for Plawntig:

|
i
|
i
|
!
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ALVAH FULLER vs. NATHANIEL PAGE.

Error from Kane County Circult Court.

I’(l[/(’ <

R:ﬁd Tnrs was an action of Trespass, commenced in the Court of Com-
mon Pleas of the City of Aurora, County aforesaid, and taken, by
change of venue, to the Kane County Circuit Court.

Record and proceedings hefore the Court of Common Pleas, of
the City of Aurora.
3 Record of demurrer of Plaintiff to Defendant’s Pleas.
4 Demurrer overruled, and leave given Plaintiff to reply, and
judgment vs. plaintiff for costs. Plaintiff makes motion for change
of venue, which is granted, and venue changed to the Kane County
Circuit Court.

Certificate of Clerk of Common Pleas of Aurora, and issuing of
' Summons from Kane County Circuit Court.
Summons in Trespass, ad. dam. $5000.
7 Declaration in Trespass, in usual form, for taking and carrying
to |away the goods and chattels of Plaintiff, consisting of a lot of drugs,
20 |medicines, paints, oils, liquors, brushes, stationery, toilet articles,
&e., e., therein mentioned and enumerated.

o

9

';: Record of plea of general issue.

o Plea of ‘property in defendant, and Nathaniel Sawyer and
Isaac Bzjnay, and denying property in plaintiff.

23

Plea that on the 23d day of December, A. D. 1857, at Auvo-
ra, one Cﬁeowe :W. Myers was indebted to Nathaniel Sawyer,
Isaac Ezﬂa} and defendant, doing business under the name and
style of Sawyer, Page & Co., in the sum of $507,67 ; and said My-
ers heing so indebted, and the owner of the goods and chattels in
lthe declaration mentioned, to secure the payment of said indebted-
'ncss, then and there sold said goods and chattels to said Sawyer,
'Paige & Co., conditioned that said sale should be void upon the pay-




22 ment of said sum of money, and that the plaintiff well knew of said

to

indebtedness and said bill of sale, and after the making of said hill
of sale, and before the Trespass complained of, the plaintiff intend-
ing to cheat, &c., the said Sawyer, Page & Co. .» procured said My-
ers to sell said goods and chattels to him, and that default being
made in the payment of the monies mentioned in said bill of sale,
the said defendant, one of said firm of Sawyer, Paige & Co., by
virtue of said bill of sale, took said goods and chattels, which are
the supposed trespasses, &c.

Plea, that George W. Myers was honestly indebted to Sawyer,
Page & Co., in $507,67, and Plaintiff well knew of such indebted-
ness ; and being so indebted, said Myers gave a bill of sale in sub-
stance following, to-wit: Dec. 28th, 1857 :

“ Know all Men by these Presents : That I, George W. Miers, of
the city of Aurora, Kane county, and State of Illinois, in consider-
ation of the sum of $507,67, to me paid by Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, of the firm of Sawyer, Page & Co.,
of Chicago, Cook county, and State of Illinois, the receipt whereof
is.hereby acknowledged, have bargained and sold, and by these pre-
sents do grant bargain and sell unto the said Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, and their assigns, the following
goods and chattels, to-wit: All F'nrniture, Drugs, Dye-Stuffs, Li-
quors, Paints, Oils and Merchandize generally, now in the Drug
Store of said George W. Miers, situated in the West Division of
said city of Aurora, Illinois, in building formerly occupied by Hall
& Brothers, as Druggists, To have and to hold all and singular, the
said goods and chattels, unto the said Sawyer, Page and Ezmay,
and their assigns, forever.

Provided, Nevertheless, That if the said George W. Miers shall well
or tluly pay, or cause to be paid unto the said Sawyer. Page and

Ezmmay, or their assigns, five promissory notes, bearing date Dec.
23, 1887, four of said notes being for one hundred dollars each, pay-

'able respectively, oneon the first day of February next, one on the

first day of March next, one on the first day of April next, one on
the first day of May next, one of Jone hundred and seven 67-100
dollars, on the first day of June next. Each of said notes bearing

ten per cent., payable to Sawyer, Page & Co., of Illinois, as they
severally become due, then this Mortgage to be void, otherwise to

remain in full force and effect. —r
g W iRS. < L. S.

T Prosence of GEORGE W. MIERS { }

A. B. FuLLER.” ok

That at the time of making said instrument of writing said Myers
was the owner and possessor of the property therein mentioned, and
the plaintiff, knowing the facts, fraudulently purchased said prop-
erty of said Myers for a mere nominal sum, with the intent of de-
frauding said Sawyer, Page & Co., out of their security, which they
had by said bill of sale ; and the defendent, as one of said firm of
[ Sawyer, Page & Co., on the default of the payment of the monies
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in said instrument mentioned, took possession of said goods and
chattels, which are the said supposed trespasses, &c.

E Plea of property in defendant and Nathaniel Sawyer and Isaac
| Ezmay, trading and doing business under the name and style of
' Sawyer, Page & Co., and denying€ property in plaintiff.

Replication to second special plea, denying property in the defen-
dants. Also, replication to the fifth special plea, denying property
in the defendants, as in said plea alleged.

Replication to third and fourth special pleas, averring that if any
bill of sale or instrument of writing was made by George W. My-
ers to Sawyer, Page & Co., as in said pleas alleged, the same was
not entered upon the Justices’ Docket in the district in which the
said George W. Myers resided or otherwise; nor were the names
of either the mortgagor or mortgagee upon said Justices’ Docket ;
nor was a description of the property "entered upon his Docket;
nor was the possession of the property ever in Sawyer, Page &
Co., but in George W. Myers.

Stipulation that ail matters of difference may be offered in evi-
dence under the general issue, the same as though special pleas had
been filed.

Empanelling of Jury, dc.

Verdict of Jury, defendant not guilty.
Plaintift moves for new trial ; motion overruled, and judgment
'on the verdict, and order of execution.

Bill of exceptions.

George . Miers, 2d, testified on direct examination for the
plaintiff, that George W. Mievs sold to plaintiff on or about Februa-
ry 12th, 1858, his stock of drugs and other goods, in the store oc-
cupied formerly by Hall & Brothers as a Drug Store, in West Au-
rora, in the city of Aurora; the parties took an invoice of said goods;
assisted by witness; were some two or three days in taking in-
voice. Plaintiff took possession of said goods immediately after
the sale, and continued in the possession of the same until on or
about the 3d day of March following, when the defendant and oth-
ers took them away. Thekey was delivered by George W. Miers
to plaintiff, after the sale, and I was hired by plaintiff as clerk, to

sell the goods, and plaintiff was to pay me the same wages that
George W. Miers had done. I continued as clerk for plaintiff; af-

ter the purchase, until the goods were taken by defendant, and
plaintiff paid me therefor. The amount of goods taken by defen-
dant on or about March 3d, 1858, funounted to $15006,47, as near
as could be ascertained. Pl.nutdf purchased goods of Geowe v
Myers, February 12th, 1858, amounting in all to $1873,17. Plain-
tiff purchased goods after he bought of said Miers amounting to
$42,35. Amount of goods left by defendant in the Store on March
3d, 1858 aforesaid, was $344,47, and amount sold by plaintifl’ after
i purchase of Miers, was about $64,61. I did part of the wri-
ting in making out the invoice. The goods were estimated at cost
[prices from the bills of purchase. I think we had all or nearly all




36 ,the original bills of purchase.

36 | Cross examination: When defendant took the goods he told
plaintiff that he could select out his goods, if he had any. Never
heard anything about a mortgage on the goods until after sale to
plaintiff. There was a talk about taking the goods to Kansas.

Plaintiff had a son there. George]W Myers assisted in the store at
plaintiff’s request, after his sale to |plaintiff. Some of the goods
which were not purchased of Miers, were taken by defendant, such

as opium, stationery, pens, paper and envelopes, were taken before
defendant said to plaintiff that he might select the goods he had
bought since his purchase of Miers. Miers purchased.after Decem-
ber 28th, 1857, part of the goods bought of Miers by plaintiff, and.
taken by defendant, amounting to about $47,00.

s

37 Bills of said goods, which were purchased of Burnham & Smith,

o |Offered in evidence, and copies of the same given in bill of excep-

2 tions..

89 | The invoice which I now hold in my hands, is as follows, and is _
the one I spoke of in my direct examination.

33 [Here follows a copy of the said invoice, it being an invoice of -

71 |the goods mentioned in plaintift’s declaration.]

71 L. R. Wagner testified for plaintiff that he was subscribing wit-
ness to a bond now held by him; [here a bond of plaintiff to Geo-.
W. Myers, was shown to witness, of 160 acres of land in Michigan;]

that he became subscribing witness to the same by request of plain-

tiff and Geo. W. Miers; this was at the date of the bond—that

plaintift told,witness at the said time, that the bond was given in

part pay for the goods he had been purchasing of Miers, the drugs,

dc. (Defendants objected to witness heing allowed to testify to

statements of plaintiff; ohjection overruled, and defendant at the

time excepted.) There was also’talk between Miers and plaintiff
about some_Kansas lanc also being turned out in pay.

The; plaintiff here offered in evidence to the jury, the bond des-
cribed by Mr. Wagner, and of which he was a subscribing witness.
Which is a bond for a deed of the South East quarter of Section 35,
in Township No. 2, North of Range 14 west, containing 160 acres
of Land, conditioned for the executing of a deed by plaintiff to said
Miers in three months from the date thereof.

-7
(3]

2
% Copy of said bond.

74 Plaintiff rested his case.

Defendant offered as a witness, George W. Myers, Sen,; exam-
ined on his voir dire by plaintiff, and testified that he was the Geo.
W. Myers who sold the goods in question to the plaintiff, whereup-
on plaintiff by his counsel at the time objected to his heing sworn as
o witness, which objection the Court sustained and the defendant
then and there offered a release to said witness.  (There is no copy
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of the release in the bill of exceptions, the plaintiff being unable to
obtain.said release to make a copy of the same.)

The defendant then offered again said George W. Myers as a
witness, and plaintiff then and there objected to said witness being
sworn on said trial, or testifying in said cause. Objection overruled
by the Court, and witness permitted to testify in chief; to which
ruling of the Court the plaintiff then and there excepted.

George W. Miers then testified, that he was owing Sawyer,
Page & Co., of Chicago, on the 28th of December, 1857, about
$500 or more. The defendant here asked witness whether or not
he informed the plaintiff that there was a mortgage on the goods
before his sale to plaintiff; if Yea, what information he gave him.
To the answering of which plaintiff then and there objected ; objec-
ted : objection overruled by the Court, to which ruling of the
Court plaintiff then and there excepted.

Witness answers—1I did tell plaintiff; plaintiff.and myself went
to Albert Fuller’s office; Albert thought the mortgage good—plain-
tiff though’q%t not good; had a copy of mortgage at the time; we.
could not find that the mortgage was entered upon any Justice’s
docket. I waited upon customers, after sale to plaintiff, when re-
quested so to do. Plaintiffs clerk did not understand the business;
had no interest in the goods after sale to plaintiff; were two or
three days making the invoice; goods sold at cash price ; didn’t
get a deed of Kansas land ; went to Kansas to preempt it, but did
not; plaintiff preempted it. Gave a bill of sale of the goods to
plaintiff at the time of sale.

Cross Examination : The sale of the goods by me to plaintiff was
on or about February 12th, 1858, took an inventory of the goods.
(The inventory offered in evidence and shown to George W. My-
ers, was shown to witness, who testified it was the inventory taken
by them at the time of plaintiff's purchase.) I received in payment
of the goods from plaintiff, at the time, abond for 160 acres of land
in Michigan, and that land plaintiff, at my request, afterwards deed-
ed by warrantee deed to Alex. Martin. The Kansas claim of 160
acres I was also to receive in part payment. I went to Kansas to
preempt the land, but found I couldn’t on account of my wife not
being there to make actual settlement. Plaintiff then went to Zan-
sas and entered it, with the understanding that he should have one-
half the land for his trouble. The sale was made by me to plaintiff
to get property whereby to pay my debts, and immediately after said
sale, I offered the defendant before his] mortgage became due, the
land in Michigan in payment of his claim. I had no property in
this State after the sale. e went to the office of Parks, who was
defendant’s lawyer, who advised him'to take the land and said the
mortgage was not good. The land in Kansas was a good claim,
and I was told by persons residing about the claim that it was worth
$1000,00.

78

Direct examination resumed: I sold to R. V. Hoyt the quit-
claim or bill of sale of the Kansas claim.
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Did you, after plaintiff preempted the land, go to plaintiff to get,
a deed of one-half of the land?  Objected to by plaintiff; ohjcction
overruled, to which ruling of the Court plaintiff then and there ex-
cepted.

Witness answered : I did, and plaintiff declined giving a deed
until he saw how this trial came out, and then he would do what
was right. I gave to plaintiff a bill of sale at the time I sold fo
him, which provided that if the goods did not invoice at .ot prices
to $2000, I was to make up the difference sometime.

T. C. Williams testified—that he went into the store soon after
the goods were taken by Page ; that the goods were in the building
formerly occupied by Hall & Bros., for a drug stcre. The defend-
ant then asked witness if he heard plaintiff say anything about the
existence of a mortgage on said goods at the time of the purchase
by the plaintiff; if so, what? Objected to by plaintiff; objectic
overruled by the Court, and to the overruling of the Court plaintiff
then and there excepted. Witness answered, that he heard plain-
tiff say that there was a mortgage on the goods, but that it was so
drawn that it was not legal or good for anything ; this conversation
was in the store after the goods were taken. '

Thomas Newlan testified—that he knew .where the goods in
question were, and owned the building. It was formerly owned by
Hall. & Bros., and uscd for a drug store; witness leased to Myers
& Lightcap; didn’t see any change in the apparent possession after
the sale by Miers. Miers in shop waiting on customers same day
goods were moved.

Cross examination : Plaintiff paid me:for the rent of the store ‘
after the sale by Miers; paid 13 months rent.

Riley W. Hoyt testified—that he purchased of George W. My-
ers and had assigned to him, the quit-claim of the Kansas land ;
went to plaintiff to geta deed; plaintiff refused to give onz, as he
said he had settled with Miers, Miers remained in the store the
same after sale as before.

William . Walker testified—that he was in the store every
day after sale to Miers, and saw no particular change ; that he pur-
chased some of the goods ot Fuller, (plaintiff)) after the sale, and
that plaintiff also purchased goods of him for his store.

Williams testified—that he is clerk for Sawyer, Paige « Co.,
and went to Aurora and appraised the goods at about $1000; the
goods were in the upper story of Wcodworlh’s 1lacksmith shop;
defendant is one of the firm of Sawyer, Paige & Co., of Chicago,
Illinois.

Cross examination : Been in defendants’ employ six years; went
to Aurora at defendants instance; didn’t tell plaintiff my business ;
went to Woodworth’s shop alone and appraised goods about a year

after they were taken. Am still in defendants employ.

Affidavit of Nathaniel Page, that notes and mortgage were sto-
ilen from hix coat, and that he has made diligent search and enquiry
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for them and has entirely failed to ascertain their whereabouts.

Defendant then offered to read in evidence the Record copy of
said chattel mortgage from George . Myers to Sawyer, Paige &
Co., to which plaintiff then and there objected ; objection overruled
by the Court and reading of the record peamiited.

Record copy of chattel mertgage.

Which ruling of the Court in overruling plaintiffs objection, and
permitting said copy of mortgage being read, the plaintiff then and
and there excepted.

Defendant then rested, and plaintift then introduced as a witness
Mark Goulden, who testified—that he has been a druggist for some
eight years, and once owned the goods in question; were a new
stock ; he sold them to Lightcap ¢ Myers about one year previous
to defendant’s taking them; that he has examined the invoice
made by Miers to plaintiff, and the cash price of the goods as there
carried out, and knows the same to be correct, and that the same
corresponds with the invoice made by witness to Miers and Light-
cap.

The plyintiﬁ“ here rested.

Which was all the testimony offered in the hearing of the Court
and Jury, by plaintiff and cefendant, except the release to George
W. Miers by-Sawyer, Paige & Co.

N

Plaintiff asked the Court to instruct the Jury as follows::

1. The mortgage from Miers to Sawyer, Paige & Co., if any
mortgage was’ever given, is not valid against the rights and inter-
ests of any third person or persons, unless the. actual possession of
the property mortgaged was taken by the mortgagee, or unless the:
mortgagee provided that the property should remain with Miers,,
and was duly~eeknowledged and recorded.

2. If the mortgage which has been read in evidence, was exe-
cuted and delivered by Miers to Sawyer, Paige & Co., yet it is not
sufficient to make a lien upon the property therein named as against
the rights of third persons, unless the actual possession of the prop-

erty was transferred to Sawyer, Paige & Co., and if Paige & 6'?.,-
did not take possession they have no right to hold it under said

mortgage against Fuller, if Fuller purchased the property of Miers-
for a valuable consideration, and in such case it would make no dif-
ference whether Fuller knew of the mortgage or not at the time he-
purchased.

3. If Miers sold the goods in controversy to Fuller for a valua-
ble consideration, Paige & Co. cannot attack such sale on the ground
of fraud, unless they are judgment creditors of Miers or subsequent
purchasers of the same property.

4. A sale of personal property is not complete so as to change
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of the thing sold.

9. In order to constitute a good consideration for the sale”of
goods it is not necessary for the plaintiff to prove that he gave the
full value of them, or that he gave an equivalent. But if from the
evidence the jury are satisfied the sale was not corruptly and fraud-
ulently entered into, the mere inadequacy of price is not sufficient

'evidence to prove the sale a fraudulent one.

6. If the jury believe from the evidence that Miers sold the
goods in question, and that a portion of the consideration of .the
sale of the goods consisted of a claim of land in Kansas, and that
such sale was for a valuable consideration, the fact of Miers not
entering the claim, or of Fuller entering the same afterwards under
or by virtue of any agreement between Miers and Fuller whereby
| Miers had not as yet obtained the land, such subsequent act would
‘not render void the contract hetween Miers and Fuller, of the sale
of the gsods in question. '

7. If the jury believe from the evidence that Miers, the vendor, .
did remain in or about the store after his sale to the plaintiff, and
that such remaining was done at the request of the plaintiff and .
bona-fide, such remaining would not be evidence of fraud ; and all
inference therefrom if thus explained, should bhe construed by the
‘jury compatible with the fairness and honesty of the parties.

‘ Plaintiff’s refused instructions :

| If the defendant undertakes to establish title to the goods in"
question by a bill of sale or mortgage from Miers to Sawyer, Paige

& Co, it is necessary for the defendant to show that the mortgage

itself should provide for the possession remaining with the mortga-
gor, and that the goods mortgaged'should have been entered upon

the Justice’s docket in the distriet where the mortgagor resided ;

and also that a description of the mortgaged property should also
be entered upon the Justice’s docket; and that, unless the defend-
ant, if he relies upon the mortgage for his title, has not proved such

facts, he cannot by virtue of his mortgage, sustain his title as

against the creditors of Miers purchasing for a. valuable consid-
ation. -

If the jury believes from the evidence that Miers did give to
Sawyer, Paige & Co., a mortgage on a portion of the goods in ques-
tion, and that subsequently Miers added additional goods to the
stock, as well also as did Fuller after his purchase of Myers, such
additional goods would not he subject to the mortgage; and if the
jury believe from the evidence that sush goods were taken by
Paige, they shonld find for the plaintiff the value of the same, and
the declaration of the defendant made at ¢the #ims of such faking,

|

that if he owned any of the goods he might fake them ouf, would
nof debar the plainift' from the recevery of the same, if zhe defend- .

lnm‘ did 7ake such goods withou? the anthori/y of fhe plainiff and
ragains/ his consent.
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|

that if he owned any of the goods he might fake them ouf, would
nof debar the plainift' from the recevery of the same, if zhe defend- .

lnm‘ did 7ake such goods withou? the anthori/y of fhe plainiff and
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{sale of personal property, and in a contest between creditors equally
';meritorious, his is the best right who first gets possession of the
| ' | goods.

To the Court refusing to give the instructions and each of them,
|as asked by the plaintiff and refused by the Court, the plaintiff then

|and there at the time excepted.
a4 | The defendant asked the Court to instruct the Jury as follows :

1. If the jury believe from the evidence that Fuller purchased

the goods of Miers through fraud, malice, coven, collusion or guile,
with a full knowledge of the mortgage of Sawyer, Paige &-Co.,and
with intent to cheat or defraud, hinder or delay, Sawyer, Page &
| €., out of their lien created by said mortgage, then as to all prop-
jerty thus mortgaged and taken under said mortgage by Paige, the
law is for the defendant, and that too if Fuller paid a full price for
+the goods.

9

| 2. That the mortgage is good between Miers and Paige & Co.,

'and conveys the title of the property therein described, to Paige &

| Co., as against Miers.

i If the jury believé from the evidence that the plaintiff Fuller
purchased the goods in question of Miers with a full knowledge of
the mortgage of Paige & Co., with a fraudulent intent to defraud
Paige & Co. of the benefits of their rights they had by said mort-

95 |gage, then as to all property thus affected, the law is for the defen-

‘dant; and such is the law if the Justice, A. B. Fuller, did not make

‘o memorandum as required by the statute in his docket of the prop-

certy mortgaged.

95 | In determining the question of whether or not the sale from My:-

iers to Fuller was fraudulent, the jury should take into account all

| the facts in the proof, the relationship if any between the parties, .

 the consideration paid if anything, by whom received, the fact if it

' existed in proof of Miers selling all the property he had if proven,

lall the facts and circumstances in proof, the jury believe the sale to

ibe frandulent and made with intent to cheat and defraud, hinder and

| delay in collecting the @ebts of Sawyer, Paige & Co., secured by the

mortgage on the same property so sold, then as to such property the
|jury should find for the defendant.

l
I

? Defendant’s refused instructions :

~ That the principal question for the jury to try in this case is,
‘whether the sale of the goods in question from Miers to Fuller,was
';made for the purpose of cheating and defrauding Sawyer, Paige &
' Co., out of their lien upon the goods in question, which they had
96 !hy virtue of their chattel mortgagein question ; to this end the jury
ave instructed that said chattel mortgage is and was good ashetween

. . A !
Possession is necessary n order to transfer and render valid a




98
{sale of personal property, and in a contest between creditors equally
';meritorious, his is the best right who first gets possession of the
| ' | goods.

To the Court refusing to give the instructions and each of them,
|as asked by the plaintiff and refused by the Court, the plaintiff then

|and there at the time excepted.
a4 | The defendant asked the Court to instruct the Jury as follows :

1. If the jury believe from the evidence that Fuller purchased

the goods of Miers through fraud, malice, coven, collusion or guile,
with a full knowledge of the mortgage of Sawyer, Paige &-Co.,and
with intent to cheat or defraud, hinder or delay, Sawyer, Page &
| €., out of their lien created by said mortgage, then as to all prop-
jerty thus mortgaged and taken under said mortgage by Paige, the
law is for the defendant, and that too if Fuller paid a full price for
+the goods.

9

| 2. That the mortgage is good between Miers and Paige & Co.,

'and conveys the title of the property therein described, to Paige &

| Co., as against Miers.

i If the jury believé from the evidence that the plaintiff Fuller
purchased the goods in question of Miers with a full knowledge of
the mortgage of Paige & Co., with a fraudulent intent to defraud
Paige & Co. of the benefits of their rights they had by said mort-

95 |gage, then as to all property thus affected, the law is for the defen-

‘dant; and such is the law if the Justice, A. B. Fuller, did not make

‘o memorandum as required by the statute in his docket of the prop-

certy mortgaged.

95 | In determining the question of whether or not the sale from My:-

iers to Fuller was fraudulent, the jury should take into account all

| the facts in the proof, the relationship if any between the parties, .

 the consideration paid if anything, by whom received, the fact if it

' existed in proof of Miers selling all the property he had if proven,

lall the facts and circumstances in proof, the jury believe the sale to

ibe frandulent and made with intent to cheat and defraud, hinder and

| delay in collecting the @ebts of Sawyer, Paige & Co., secured by the

mortgage on the same property so sold, then as to such property the
|jury should find for the defendant.

l
I

? Defendant’s refused instructions :

~ That the principal question for the jury to try in this case is,
‘whether the sale of the goods in question from Miers to Fuller,was
';made for the purpose of cheating and defrauding Sawyer, Paige &
' Co., out of their lien upon the goods in question, which they had
96 !hy virtue of their chattel mortgagein question ; to this end the jury
ave instructed that said chattel mortgage is and was good ashetween

. . A !
Possession is necessary n order to transfer and render valid a




96

97

98

Miers, Paige & Co.; therefore, if the jury believe from the evidencs
that Fuller purchased said goods from Miers with a full knowledge
of said mortgage, and without paying any real consideration for
said goods, and that said purchase was made by said Fuller with
the real intent of cheating and defrauding said Paige & Co., then,
in law, said sale was absolutely void as against Paige & Co. d.nd he

acquired no title to the goods, and the jury should find the defend-
ant not guilty.

Miers knowing of defendant’s mortgage, such knowledge is a
fraud in law, and the jury should find for the defendant.

If the jury believe from the evidénce that Fuller purchased the
goods knowing of the mortgage of Paige & Co., and acting upon
such knowledge he deliberately planned to avoid said mortgage and
deprive Paige & Co. of any right they might have under the same,
such facts would constitute a fraud.

If the jury believe that the sale from Miers to Fuller was fraud-
ulent and merély colorable with intent to cheat or defraud, hinder
or delay Paige & Co. out of their rights secured by said mortgage,
then as to all property thus affected the law is for the defendant,
and in detelmmmg that question the fact, if it is proven that Miers
still remained in the store, that there was no change in possession,
that-the elerk did not lmow of the consideration of the sale and all
{the fzets in proof.

If the jury believe from tlie evidence that Fuller purchased the
goods for the purpose of defrauding Paige & Co., then in law said”
sale was abtolutely void as against Paige & Co-, and that he ac-’
quired no title to the godds, and the jury should find the defendant -
not guilty.

If the jury believe that Fuller purchased the goods of Miers,sub-
ject to the mortgage, and that he was simply to take Miers’ place;
then the martgage being good as between Paige & Co., is also as to
Fullet, and that too without any fraud on the part of Fuller.

If the jury believe that Fuller purchased the goods of Miers,sub-
Jject to the mortgdge, and he was simply to take Miers’ place, then
the mortgage is good and will hold the property as against Fuller.

If the jury should find the title to the goods mentioned im the
mortgage in the defendant, that the plaintiff mixed other gaods
with them and refused to take them out when requested by defen-
dant, that he cannot recover the goods so mixed.

If the jury believe from the evidence that the sale from Miers to
Fullér was fraudulent, and that Fuller mixed up other goods with
those thus purchased, and mixed them for the purpose of having
'some of his goods taken, and refused to separate them when reques-
ted, then the law is for the defendant.

If the jury believe from the evidence that the sale from Miers to.
Fuller was fraudulent, and that Fuller mixed up other goods thus




~

 purchased of Miers, and refused to separate them when requested |
i by defendant, that he cannot recover for the goods so mixed up. [

To the giving of which instructions, and each and every one of

‘them, the-plaintiff; By his counsel, then and ¢there at the time ex-
‘cepted.

E The jury retired, and subsequently returned inte Court with a
verdict for defendant,

{
|
|

| Whercupon, the plaintiff made his motion for a new trial, for
| the following: reasons:
!

i s. » Court,
NarnaNieL Paige. 4. D, 1859.

. And the plaintiff comes and moves the Court herein for 4 new
tial, for the following reasons, to-wit :

Arvan FyLLEr, } Muy Term of Kane County Circuit

|
|

i 1. The verdict was contrary to law and evidenve.
P2 2. It was contrairy to tne evidence.

‘ 3. The Court erred jn refusing the. plaintift’s instructions, an
cach of them.

4. The Court erred in giving the instruetions of the defendant,and
each of them.

9. The Court misdirected the jury in instructions.

G. The Court crred in admitting incompetent cvidence, and ex-
~cluding that which was competent.

7. In overruling the motion for a new trial.

8. In allowing the defendant to release George W. Miers, and
allowing him to testify on the trial.

{

DAY, Att'y for PI'ff.

100: Which motion for a new trial was overruled by the Court, and
- judgment thereupon rendered for the defendant.

To the qverruling of which motion fora new trial, the plaintiff
100, by his oounsel, then and there, atthe time, excepted; and prays
‘that his bill of exceptions may be sigued and sealed by the

' Court, which is done. :

ISAAC G. WILLSON. §L. S. !

' Here follows the certificate of the Clerk.

And now comes the said Alvah Fuller, by 0. D. Day and B C.
- Couk, his attorneys, and says that in the record and proceedmgs
.aforesaid, and in the rendition of the judgment aforesaid, theve 1s
;mnnif'est error in this, to-wit :




1st. The Court erred in permitting the witness, George M. Miers
to testify in said cause.

2nd. The Courterred in permitting said wltness to answer as
what he told the plaintiff in relation to a mortgage.

3d. The Court erred in overruling the objections made by plain-

tiff to the questions asked said witness, and in permitting said wit-
ness to answer said questions.

4th. The Court erred in allowing the record of the chattel mort~
gage aforesaid to be readin evidence.

5th. The Court erred in refusing to adxmt p1 oper ewdence offered
by Zhe plaintiff. :

6th. The Court erred in admitting improper evidence offered by
defendant.

Tth. The Court erred in refusing to give the instructions asked
by the plaintiff, which were retused severally.

8th. The Court erred in giving the instructions asked by defen-
dant, and each of them severally.

9th. The Court erred in overruling the motion for a new trial.

10th. The Court erred in rendering the Judvment nforeszud in
manner and form aforesaid.

Refference to the I:Lw in the case :

1 Scammon, Page 286.

11 Il R., page 618.

19 IIl. R., page 274.

22 Tl R., pages 45 and 675.
18 IIL R.,pages 401 and 402.
24 Il. R., page 633.

1 Seammon, page 296.

R. S. of 1845, page 92.

B. C. COOK
And A. M. HERRINGTON,

Attorneys for Plamtif,
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April Term, A. D. 1861.
KanE County,

ALVAH FULLER »s. NATHANIEL PAGE.

Error from Kane County Circuit Court.

Tuis was an action of TrESPAss, commenced in the Court of Com-
mon Pleas of the City of Aurora, County aforesaid, and taken, by
change of venue, to the Kane County Circuit Court.

Record and proceedings before the Court of Common Pleas, of
the City of Aurora.

Record of demurrer of Plaintiff to Defendant’s Pleas.

Demurrer overruled, and leave given Plaintiff to reply, and
Jjudgment vs. plaintiff for costs. Plaintiff makes motion for change
of venue, which is gmnted and venue changed to the Kane County
Circuit Court. '

Certificate of Clerk of Common Pleas of Aurora, and issuing of
Summons from Kane County Circuit Court.

Summons in Trespass, ad. dam. $5000.

Declaration in Trespass, in usual form, for taking and carrying
away the goods and chattels of Plaintiff, consisting of alot of drugs,
medicines, paints, oils, liquors, brushes, stationery, toilet articles,
&c., &c., therein mentioned and enumerated.

Record of plea of general issue.

Plea of property in defendant, and Nathaniel Sawyer and
Isaac Ezmay, and denying property in plaintiff.

Plea that on the 23d day of December, A. D. 1857, at Aurvo-
ra, one George W. Myers was indebted to Nathaniel Sawyer,
Isaac Ezmay and defendunt doing business under the name and
style of Sawyer, Page & Co., in the sum of $507,67 ; and said My-
ers being so indebted, and the owner of the goods and chattels in
| the declaration mentioned, to secure the payment of said indebted-
| ess, then and there sold said goods and chattels to said Sawyer,
‘Paige & Co., conditioned that said sale should be void upon the pay-




to

ment of said sum of money, and that the plaintiff well knew of said
indebtedness and said bill of sale, and after the making of said hill
of sale, and before the Trespass complained of, the plaintiff intend-
ing to cheat, &c., the said Sawyer, Page & Co., procured said My-
ers to sell said goods and chattels to him, and that default being
made in the payment of the monies mentioned in said hill of sale,
Ithe said defendant, one of said firm of Sawyer, Paige & Co., by
virtue of said bill of sale, took said goods and chattels, which are
the supposed trespasses, &c.

Plea, that George W. Myers was honestly indebted to Sawyer,
Page & Co., in $507,67, and Plaintiff well knew of such indebted-
ness ; and being so indebted, said Myers gave a bill of sale in sub-
stance following, to-wit: Dec. 28th, 1857 :

“ Know all Men by these Presents : That I, George W. Miers, of
the city of Aurora, Kane county, and State of Illinois, in consider-
ation of the sum of $507,67, to me paid by Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, of the firm of Sawyer, Page & Co.,
of Chicago, Cook county, and State of Illinois, the receipt whereof
is hereby acknowledged, have bargained and sold, and by these pre-
sents do grant bargain and sell unto the said Nathaniel Sawyer, Na-
thaniel Page and Isaac Ezonay, and their assigns, the following
goods and chattels, to-wit: All Fnrniture, Drugs, Dye-Stuffs, Li-
quors, Paints, Oils and Merchandize generally, now in the Drug
Store of said George W. Miers, situated in the West Division of
said city of Aurora, Illinois, in building formerly occupied by Hall
& Brothers, as Druggists, To have and to hold all and singular, the
said goods and chattels, unto the said Sawyer, Page and Ezmay,
and their assigns, forever.

Provided, Nevertheless, That if the said George W. Miers shall well
or truly pay, or cause to be paid unto the said Sawyer, Page and
Ezmay, or their assigns, five promissory notes, hearing date Dec.
23, 1867, four of said notes being for one hundred dollars each, pay-
iable respectively, oneon the first day of February next, one on the
firstday of March next, one on the first day of April next, one on
the first day of May next, one of one hundred and seven 67-100
dollars, on the first day of June next. Each of said notes bearing
ten per cent., payable to Sawyer, Page & Co., of Illinois, as they
severally become due, then this Mortgage to be void, otherwise to

remain in full force and effect. —A—
RS, { |

s GEORGE W. MIERS. y L.S. }
A. B. FuLLer.” e oL

That at the time of making said instrument of writing said Myers
was the owner and possessor of the property therein mentioned, and
the plaintiff, knowing the facts, fraudulently purchased said prop-
erty of said Myers for a mere nominal sum, with the intent of de-
frauding said Sawyer, Page & Co., out of their security, which they
| had by said bill of sale ; and the defendent, as onc of said firm of
| Sawyer, Page & Co., on the default of the payment of the monies
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in said instrument mentioned, took possession of said goods and
chattels, which are the said supposed trespasses, &c.

Plea of property in defendant and Nathaniel Sawyer and Isaac
Ezmay, trading and doing business under the name and style of
Sawyer, Page & Co., and denyin8 property in plaintiff.

Replication to secund special plea, denying property in the defen-
dants. Also, replication to the fifth special plea, denying property
in the defendants, as in said plea alleged.

Replication to third and fourth special pleas, averring that if any
bill of sale or instrument of writing was made by Grem ge W. My-
ers to Sawyer, Page & Co., as in said pleas alleged, the same was
not entered upon the Justices’ Docket in the district in which the
said George W. Myers resided or otherwise; nor were the names
of either the mortgagor or mortgagee upon said Justices’ Docket ;
nor was a description of the property entered upon his Docket ;
nor was the possession of the property ever in S'L\vyel, Page (f:
| Co., but in George W. Myers.

Stipulation that all matters of difference may be offered in evi-
dence under the general issue, the same as though special pleas had
been filed.

Empanelling of Jury, dec.

Verdict of Jury, defendant not guilty..

Plaintiff moves for new trial ; motion overruled, and judgment
lon the verdict, and order of execution..

Bill of exceptions.

George W. Miers, 2d, testified on direct examination for the
plaintiff, that George . Miers sold to plaintiff on or about Februa-
ry 12th, 1858, his stock of drugs and other goods, in the store oc-
cupied formerly by Hall & Brothers as a Drug Store, in West Au-
rora, in the city of Aurora; the parties took an invoice of said goods,
assisted by witness; were some two or three days in taking in-
voice. Plaintiff took possession of said goods immediately after
the sale, and continued in the possession of the same until on or
about the 3d day of March following, when the defendant and oth-
ers took them away. The key was delivered by George W. Miers
to plaintiff, after the sale, and I was hired by plaintiff as clerk, to
|sell the goods, and plaintiff was to pay me the same wages that
| George W. Miers had done. I continued as clerk for plaintiff, af-
ter the purchase, until the goods were taken by defendant, and
plaintiff paid me therefor. The amount of goods taken by defen-
dant on or about March 3d, 1858, amounted to $1506,47, as near
as could be ascertained. Plaintiff purchased goods of George W.
Myers, February 12th, 1858, amounting in all to $1873,17. Plain-
tiff purchased goods after he bought of said Miers amounting to
$42,35. Amount of goods left by defendant in the Store on March
3d, 1858 aforesaid, was $344,47, and amount sold by plaintiff after
lns purchase of Mlers, was about $64,61. I did part of the wri-
ting in making out the invoice. The goods were estimated at cost

i prices from the bills of purchase. T think we had all or nearly all




86  the original bills of purehasc.

36 Cross examination :: When defendant took the goods he told
plaintiff that he could select out his goods, if he had any. Never !
heard anything about a mortgage on the goods until after sale to

plaintiff. There was a talk about taking the goods to Kansas.

Plaintiff had a son there. George]W Myers assisted in the store at

plaintiff’s request, after his sale to plaintiff. Some of the goods

which were not purchased of Miers, were taken by defendant, such '
as opium, stationery, pens, paper and envelopes, were taken before

.| defendant said to plaintiff that he might select the goods he had

bought since his purchase of Miers. Miers purchased after Decem-

ber 28th, 1857, part of the goods bought of Miers by plaintiff, and

taken by defendant, amounting to about $47,00.

37 Bills of said goods, which were purchased of Burnham & Smith,

38 offered in e\'idence, and copies of the same given in bill ¢f excep-
tions.

39 ] - The invoice which I now hold in my hands, is as follows, and is
the one I spoke of in my direct examination.

33) [Here follows a copy of the said invoice, it being an invoice of

71 |the goods mentioned in plaintifi’s;declaration.]

71 L. R. Wagner testified for plaintiff that he was subscribing wit-

ness to a bond now held by him; [here a bond of plaintiff to Geo.

W. Myers, was shown to witness, of 160 acres of land in Michigan;]

that he became subscribing witness to the same by request of plain-

tiff and Geo. W. Miers; this was at the date of the bond—that

plaintiff told witness at the said time, that the bond was given in

part pay for the goods he had been purchasing of Miers, the drugs,

I dc. (Defendants objected to witness being allowed to testify to

: statements of plaintiff; objection overruled, and defendant at the ,
| time excepted.) There was also talk between Miers and plaintiff i
; about some Kansas land also being turned out in pay. :

i 72 The plaintiff here offered in evidence to the jury, the bond des-
| cribed by Mr. Wagner, and of which he was a subscribing witness,
Which is a bond for a deed of the South East quarter of Section 35,
in Township No. 2, North of Range 14 west, containing 160 acres
of Land, conditioned for the executing of a deed by plaintiff to said
Miers in three months from the date thereof.

72

7‘% Copy of said bond.

74 Plaintiff rested his case.

iy Defendant offered as a witness, George W. Myers, Sen; exam-
ined on his voi dire by plaintiff, and testified that he was the Geo.
W. Myers who sold the goods in question to the plaintiff, whereup-
74 |O8 plaintiff by his counsel at the time objected to his being sworn as

a witness, which objection the Court sustained and the defendant
then and there offered a release to said witness. ~(There is no copy
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of the releasein the bill of exceptions, the plaintiff being unable to
obtain said release to make a copy of the same.)

The defendant then offered again said George W. Myers as a
WJtness, and plaintiff then and there objected to said witness being
sworn on said trial, or testifying in said cause. Objection overruled
by the Court, and witness permitted to testify in chief; to which
ruling of the Court the plaintiff then and there excepted.

George W. Miers then testified, that he was owing Sawyer,

Page & Co., of Chicago, on the 28th of December, 1807 about
$500 or more. The defendant here asked witness whether or not

_|he 1Qformed the plaintiff that there was a mortgage on the goods
“[Beforé his sale to plaintiff; if Yea, what information he gave him.

To the answering of which plaintiff then and there objected ; objec-
ted : objection overruled by the Court, to which ruling of the
Court\plamtlﬁ‘ then and there excepted.

Witness ‘answers—1I did tell plaintiff; plaintiff and myself went
to Albert Fuller’s office; Albert thought the mortgage good—plain-
tiff thought;it not good; had a copy of mortgage at the timey.we
could not find that the mortgage was entered upon any Justice’s
docket. I waited upon customers, after sale to plaintiff, when re-
quested so to do. Plaintiffs clerk did not understand the business;
had no interest in the goods after sale to plaintiff; were two or
three days making the invoice; goods sold at cash price; didn’t
get a deed of Kansas land; went to Kansas to preempt it, but did
not; plaintiff preempted it. Gave a bill of sale of the goods ta
plaintiff at the time of sale.

Cross Examination: The sale of the goods by me to plaintiff was
on or about February 12th, 1858, took an inventory of the goods.
(The inventory offered in evidence and shown to George W. My-
ers, was shown to witness, who testified it was the inventory taken
by them at the time of plaintiff's purchase.) I received in payment
of the goods from plaintiff, at the time, abond for 160 acres of land
in Michigan, and that land plaintiff, at my request, afterwards deed-
ed by warrantee deed to Alex. Martin. The Kansas claim of 160
acres I was also to receive in part payment. I went to-Kansas to
preempt the land, but found I couldn’t on account of my wife not
being there to make actual settlement. Plaintiff then went to Kan-

sas and entered it, with the understanding that he should have one-
half the land for his trouble. The sale was made by me to plaintiff
to get property whereby to pay my debts, and immediately after said
sale, I offered the defendant before his mortgage became due, the
land in Michigan in payment of his claim. I had no property in
this State after the sale. We went to the office of Parks, who was
defendant’s lawyer, who advised him'to take the land and said the
mortgage was not good. The land in Kansas was a good claim,
and T was told by persons residing about the claim that it was worth
$1000,00.

Direct examination resumed: I sold to R. W. Hoyt the quit-

claim or bill of sale of the Kansas claim.
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Did you, after plaintiff preempted the land, go to plaintiff to get:
adeed of one-half of the land? Objected to by plaintiff';~ ohjection
overruled, to which ruling of the Court plaintiff then and there ex-
cepted.

Witness answered : I'did, and plaintiff declined -giving a deed
until he saw how this trial came out, and then he would do what
was right. T gave to plaintiff a bill of sale at the time I sold to
him, which provided that if the goods did not invoice

at cost prices:
to $2000, I was to make up the difference sometime.

T. C. Williams testified—that he went into the store soon after
the goods' were taken by Page; that the goods were in the building
formerly occupied by Hall & Bros., for a drug store. The defend-
ant then asked witness if he heard plaintiff say anything about the
existence of a mortgage on said goods at the time of the purchase
by the plaintiff ; if so, what? Objected to by plaintiff; objection
overruled by the Court, and to the overruling of the Court plaintiff
then and there excepted. Witness answered, that he heard plain-
tiff say that there was a mortgage on the goods, but that it was so

drawn that it was not legal or good for anything ; this conversation
was in the store after the goods were taken.

Thomas Newlan testified—that he knew twhere the goods in
question were, and owned the building. It was formerly owned by
Hall & Bros., and used for a drug store; witness leased to Myers
& Lightcap; didn’t see any change in the apparent possession after
the sale by Miers. Miers in shop waiting on customers same day-
goods were moved. ‘

Cross examination : Plaintiff paid me for the rent of the store
after the sale by Miers; paid 13 months rent.

Riley W. Hoyt testified—that he purchased of George W. My-
ers and had assigned to him, the quit-claim of the Kansas land;
went to plaintiff to geta deed; plaintiff refused to give one, as he
said he had settled with Miers. Miers remained in the store the
same after sale as before. ‘

William 7. Walker testified—that he was in the store every
day after sale to Miers, and saw no particular change; that he pur-

chased some of the goods ot Tuller, (plaintiff,) after the sale, and
that plaintiff also purchased goods of him for his store.

Williams testified—that he is clerk for Sawyer, Paige & Co.,

| and went to Aux'ora; and appraised the goods at about $1000; the

goods were in the upper story of Woodworth’s* blacksmith shop ;

defendant is one of the firm of Sawyer, Paige & Co., of Chicago,
Illinois.

Cross examination: Becn in defendants’ employ six years; went
to Aurora at defendants instance; didn't tell plaintiff my business ;
went to Foodworth’s shop alone and appraised goods abouta year

after they were taken. Am still in defendants employ.
Affidavit of Nathaniel Page, that notes and mortgage were sto-
len from his coat, and that he has made diligent search and enquiry
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{for'them and has entirely failed to ascertain theip whereabouts.
Defendant then offered to read in evidence the Record copy of -

said chattel mortgage from George W, Myers to Sawyer, Paige &
Co., to which plaintiff then and there objected ; objection overruled
by the Court and reading of the record peamiited.

Record copy of chattel mortgage.

Which ruling of the Court in overruling plaintiffs objection, and
permitting said copy of mortgage being read, the plaintiff then and
and there excepted.

Defendant then rested, and plaintift then introduced as a witness
Mark Goulden, who testified—that he has been g druggist for some

stock ; he sold them to Lightcap & Myers about one year previous
to defendant’s taking them; that he has examined the invoice
made by Miers to plaintiff, and the cash price of the goods as there
carried out, and knows the same to be correct, and that the same
corresponds with the invoice made by witness to Miers and Light-
cap.

The plaintiff here rested.
Which was all the testimony offered in the hearing of the Court

and Jury, by plaintiff and cefendant, except the release to George
W. Miers by Sawyer, Paige & Co.

1)

Plaintiff asked the Court to instruct the J ury as follows :

1. The mortgage from Miers to Sawyer, Paige & Co., if any
mortgage was ever given, is not valid against the rights and inter-
ests of any third person or persons, unless the ‘actual possession of
the property mortgaged was taken by the mortgagze, or unless the
mortgageq provided that the property should remain with Miers,.
and was duly acknowledged and recorded.

2. If the mortgage which has been read in evidence, was exe-

cuted and delivered by Miers to Sawyer, Paige & Co., yet it is not
sufficient to make a lien upon the property therein named as against

the rights of third persons, unless the actual possession of the prop-
erty was transferred to Sawyer, Paige & Co., and if Paige & Co.,
did not take possession they have no right to hold it under said
mortgage against Fuller, if Fuller purchased the property of Miers
for a valuable consideration, and in such case it would make no dif-
ference whether Fuller knew of the mortgage or not at the time he
purchased.

3. If Miers sold the goods in controversy to Fuller for a valua-
ble consideration, Paige & Co. cannot attack such sale on the ground
of fraud, unless they are judgment creditors of Miers or subsequent
purchasers of the same property.

4. A sale of personal property is not complete so as to change

eight years, and once owned the goods in question; were a new

—




% |the property from the vendor to the Purchaser, withowt a deliy
of the thing sold.

91 5. In order to constitute g good con ideration for the sale of
goods it is' not necessary for the plaintiff to prove that he gave the
full value of them, or that he gave an equivalent. But if from the
levidence the jury are satisfied the sale was not corruptly and fraud-
tulently entered into, the mere inadequacy of ETice is not sufficient

’!evideuce to prove the sale a fraudulent ope,

ery

91 lf 6. If the jury believe from the evidence that Miers sold the
- |goods in question, and that a portion of the consideration of the
(sale of the goods consisted of g claim of land in Kansas, and that
isuch sale was for a valuahle consideration, the fact of Miers not
'entering the claim, or of Fuller entering the same afterwards under
for by virtue ofany agreement between Miers and Fuller whereby
{ Miers had not as yet obtained the land, such subsequent act would
‘0ot render void the contract between Miers and Fuller, of the sale -
of the gsods in question.

<9 7. If the jury believe from the evidence {hat Miers, the vendor,

did remain in or about the store after his sale to the plaintiff, and
[ that such remaining was done at the request of the plaintiff and
bona-fide, such remaining would not he evidence of fraud; and all
g1 (inference therefrom if thus explained, should be construed by the

iJury compatible with the fairness and honesty of the parties.

| Plaintiffs refused instructions :

If the defendant undertakes to establish title to the goods in
| question by a bill of sale or mortgage from Miers to Sawyer, Paige
& Co, it is necessary for the defendant to show that the mortgage
itself should provide for the Possession remaining with the mortga-
|80, and that the goods mortgaged should have been entered upon
.|the Justice’s docket in the district where the mortgagor resided ;
and also that a description of the mortgaged property should also
be entered upon the Justice’s docket; and that, unless the dafend-
ant, if he relies upon the mortgage for his title, has not proved such
tfacts, he cannot by virtue of his mortgage, sustain his title as
against the creditors of Miers purchasing for a valuable con;id-
ation.

If the Jury believes from the evidence that Miers did give to
Sawyer, Paige & Co., a mortgage on a portion of the goods in ques-
tion, and that subsequently Mijers added additional goods to the
stock, as well also as diq Fuller after his purchase of Myers, such
additional goods would not be sub’ect to the morfgage; and if the
jury believe from the evidence tlLat such grods were taken by
|Paige, they shonld find for the plaintiff the value of the same, and
‘the declavation of the defendant made at zhe fime of such faking,
|#hat if he owned any of he goods he might /ake #iem ou/, would
inof debar the plainifl from ¢he recevery of the s.me, if the defend-
an? did Zake such goods withous the authorify of the plain#iff and
Pugninst his consent, )

93




93 |  Possession is necessary in order to transter and render valid a
sale of personal property, and in a contest between creditors equally
meritorious, his is the best right who first gets possession of the
goods. : :
To the Court refusing to.give the instructions and each of them,
as asked by the plaintiff and refused by the Court, the plaintiff then
|and there at the time excepted.

!

94 | The défendant asked the Court to instruct the Jury as follows :

‘ 1. If the jury believe from the evidence that Fuller purchased
gthe goods of Miers through fraud, malice, coven, collusion or guile,
| with a full knowledge of the mortgage of Sawyer, Paige & Co.,and
with intent to cheat or defraud, hinder or delay, Sawyer, Page &
@o., out of their lien created by said mortgage, then as to all prop-
ferty thus mortgaged and taken under said mortgage by Paige, the
flaw is for the defendant, and that too if Fuller paid a full price for
|the goods.

| 2. That the mortgage is good between Miers and Paige & Co.,
‘and conveys the title of the property therein described, to Paige &
| Co., as against Miers.
i \ If the jury believe from the evidence that the plaintiff Fuller
putchased the goods in question of Miers with a fuall knowledge of
the mortgage of Paige & Co., with a fraudulent intent to defraud
Paige & Co. of the benefits of their rights they had by said mort-
95 |gage, then as to all property thus affected, the law is for the defen-
| dant; and such is the law if the Justice, A. B. Fuller, did not make
o memorandum as required by the statute in his dooket of the prop-

i erty mor tgaged.

95 | TIn determining the question of whether or not the sale from My-
ers to Fuller was fraudulent, the jury should take into account all
the facts in the proof, the relationship if any between the parties, i
l : \the consideration paid if anything, by whom received, the fact if it '
l | existed in proof of Miers selling all the property he had if proven,
}all the facts and circumstances in proof, the jury believe the sale to
|be fraudulent and made with intent to cheat and defraud, hinder and
delay in collecting the debts of Sawyer, Paige & Co., secured by the
mortgage on the same property so sold, then as to suchproperty the

|jury should find for the defendant.

Defendant’s refused instructions :

whether the sale of the goods in question from Miers to Fuller,was
made for the purpose of cheating and defrauding Sawyer, Paige &
! Co., out of their Jien upon the goods in question, which they had
by virtue of their chattel mortgage in question; to this end the jury
are instructed that said chattel mortgage is and was good asbetween

l
\\ That the principal question for the jury to try in this caseis,
|

96
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| of said mortgage, and without paying any real
said goods, and that said purchase was made by said Fuller with

Miers, Paige & Co.; therefore, if the Jury believe from the evidence
that Fuller purchased said goods from Miers with o £ knowledge

consideration for

the real intent of cheating and defrauding said Paige & Co., then,
in law, said sale was absolutely void as against Paige & Co., and he
agquired no title to the goods, and the Jury should find the dafend-
ant not guilty. gl

Miers knowing of defendant’s mortgage, such knowledze is &
fraud in law, and the jury should find for the defendant.

If the jury believe from the evidence that Fuller purchased ‘the
goods knowing of the mortgage of Paige & Co., and acting upon
such knowledge he deliberately planned to avoid said mortgage and
deprive Paige & Co. of any right they might have under the satie,
such facts would constitute a fraud.

If the jury believe that the sale from Miers to Fuller was fraud-
ulenit and merely colorable with intent to cheat or defraud, hinder
or delay Pdige & C6. out of their rights secured by said mortgage,
then as to 4ll property thus affected the law is for the defendant,
and in detériiining that question the fact, if it is proven that Miérs
still rémainéd in the store, that there was no change in possession,
that the clérk did riot kriow of the corsideration of the sile and all
the facts in prdof.

If the Jury believe from the evidence that Fuller purchased th"gr
goods for the purpose of defrauding Paige & Co., then in law said
sale was abtolutely void as agairtst Paige & Co-, and that he ac-
quired no title to the godds, and the jury should find the deferiddsit
gt guilty.

If the jury believe that Fuller purchased the goods of Miefs,éulf-
Ject to the mortgage, and that he was simply to take Miers’ placs,
then the mortgage being good as between Paige & Co., is zﬂs’b_as-tb
Fuller, and that too without any fraud on the part of Fuller.

If the jury believe that Fuller purchased the goods ovaiérs,s'ub‘Q
Ject to the mortgage, and he was simply to take Miers’ place, then

| If the jury should find the title to the goods mentioned in the
'mortgage in the defendant, that the plaintiff mixed other goods
with them and refused to take them out when requested by defen-
dant, that he cannot recover the goods so mixed.

If the jury-believe from the evidence that the sale from Miers to
Fuller was fraudulent, and that Fuller mixed up other goods’ wil;h
those thus purchased, and mixed them for the purpose of having
some of his goods taken, and refused to separate them when reques-
ted, then the law is for the defendant.

If the jury believe from the evidence that the sale from Miers to
Fuller was fraudulent, and that Fnller mixed up other goods thus

the mortgage is good and will hold the property as against Fuller. -

g



purchased of Miers, and refiised tb separate them when, requested

by defendant, that he cannot recover fop the. goods ‘so nlixed yp.

\

\  To the giving of which instructions, and each and eyery one of
them, the plaintiff, by his counsel, then and there gt the time ex-
‘cepted. oL

The jury retived, and subsequently retyrned into Court with a
{ verdict for defendant.

I
! 'Whereupon, the plaintiff made his motion for a new trial, for
'l the following reasons:

‘ vs. Court,
| NATHANIEL PGk, A. D. 1859.
|

[ And the plaintiff comes and moves the Court herein for a new
 trial, for the following reasons, to-wit :

ALvan FULLER, } May Term of Kane County Circuit

{ 1. The verdict was: contrary to law and evidence..
'; 2. It was contrary to tne evidence.

3. The Court erred in refusing the plaintift’s instruetions, and
\6ach of them. ‘

4. The Court erred in giving the instructions of the ,de_feqdﬂnt,and--
leach of them.

0. The Court misdirected the jury in instructions.

6. The Court erred in admitting incompetent eviderce, and ex--
| cluding that which was competent.

7. In overruling the motion for a new trial.

8. In allowing the defendant to release George W. Miers, and
allowing him to testify on the trial.

DAY, Att'y for PUf
|
100f Which motion for a new trial was overruled by thé Court; nad .
\Judgment thereupon rendered for the defendant.

. To the overruling of which motion fora new trial, the plaintiff
100 | By his counsel,. then and there, atthe time, excepted ; and prays
ithat his bill of exceptions may be signed and sealed by the
.!Court, which is done.

| ISAAC G. WILLSON. gL. bg

l
i Here follows the certificate of tite Clerk.

| And now comes the said Alvah Fuller, by O. D. Day and B C.
{ Cook, his attorneys, and says that in the record and Proceedmg_s
i_aforgsaid, and in the rendition of the judgment aforesaid, there is
| manifest exror in this, to-wit :

Sode




_1st. The Court erred in permitting the witness, (.g‘reorge M. Mierg
{0 testif‘_y in said cause. :

. 2nd. The Courterred in permitting said wltness tq ansyer
twhat he told the plaintiff in relation to a mortgage.

3d. The Court erred in overruling the objections made hy plain-
tiff to the questions asked said witness, and in permitting said wit-
ness ta answer said questions.

as

4th. The Court erred in allowing the record of the chattel mont-
gage aforesaid to be read in evidence.

{  Ath, The Court erred in refusing to admit proper gvidence offered
|by the plaintiff.

| 6th. The Court eryed in admitting impraper evidence offered by
! flefendant.

| Tth. The Court erred in refusing to give the instructions asked
!hy the plaintiff, which were retused severally.

dant, and each of them seyerally.
ith- The Oourt erredin overruling the motion for a new trial. _

10th. The Court erred in 1‘endering the j11dg1nent aforesaid in
‘Manner and form afaresaid. S

]  8th. The Court erred in giving the instryctigns asked by defen-
|
|

i Refference to the law in the ¢pse ;
' 1 Scammon, Page 286.

' 1 Il R., page 618,

19 111 R., page 274. °

| 22U R, pages 45 and 675.

18 Il R., pages 401 and 402,

24 TII. R., page 633.

1 Scammon, page 296.

R. 8. of 1845, page 99,

B. C. COOK
And- A M. HERRINGTON,

Attopneys for P7ﬂm(7;/7f.

|
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