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Page 3
Record,

Page 22
Record.

Page 24,
25,26,27
28,

IN THE SUPREME CCURT.

e 4« AP b P

FIRST GRAND DIVISION.—JUNE TERM, A. D., 1869.

~r

STATE OF ILLINOIS, )

MARION COUNTY. | %

HARVEY FRANK, Appellant,
vs. Appeal from Clay County.
HENRY MINER, Appellee,

ABSTRACT, POINTS, AND AUTHORITIES FOR APPELLEE.

This is an action in Replevin for the posgession of two Horses and
Harness, and one two-horse Wagon.

The first point of Appellant is not well taken because the testimony
of the Defendant, Miner—page 22 Record—shows that John H. Frost executed
a chattel mortgage, to Garret R. Garrison, on the property in question, and
that Garrison instructed him to take the mortgage, and act as his agent, and
take possession of the property embraced in the mortgage, and that he did
take possession as agent of (Garrison.

The testimony of Garrison: The mortgagee of the property under
Frost states that he tpok a mortgage of Frost on the property; that he told
Defendant, Miner, to take the mortgage from the records, and that he con-
sidered him his agent to attend to his interest, and that he was written to by
Miner that he had taken possession of the property, and that he approved of
his acts., Under the testimony, the Defendant had a right as the agent of
Garrison to the possession of the property.—Story Agency, Section 17th.

2d Point. The question, of “good faith,” was for the jury to deter-
mine, and, having done so, their verdict should not be set aside.

The testimony shows that Garrison had a chattel mort gage on the

property in question: that it was given to aecure the payment of over four
hundred dollars due him from Frost: ihat it was dated Feb, 3d, 1868, Here



Page 21

Page 13

14
15

16
17
18

19 22,

15

Page 84

refer to the chattel mortgage in the record; that it contained this provision page
1 26: That, if Garrison shall, at any time, feel unsafe or insecure before said note
becomes due, then, the second party, his agents, attorneys, or assignces,
shall have a right to take possession ot said goods and chattels, &e.
; The testimony shows—page 21, 25, 26, 27, 23--that Defendant,
" Miner, was agent to attend Garrison’s interest under said mortgage. Miner

testifies that he learned that Frank was about to take possessioa of the prop-

jerty, and, that he took possession of it under the Garrison mortgage as
i agent of Garrison.
The Plaintiff proves that he had a chattel mortgage on the same

property, and alsq a large amount of other property besides this in dispute,

J which was dated the 24th of January, 1868, and that this was recorded on

| .
the county records, and that it was taken and acknowedged betore Gammon,

| a Justice of the Peace in Songer township ; that the mortgagor resided in

' Oskaloosa township. That Smith, the Magistrate, in Oskaloosa township,
where mortgagor resided, was insane, and that there was no other Mag:strate

lin  Oskaloosa township, and that his mortgage was for §334,

That he had taken possession of a large amount of other property embraced

in said mortgage, and sold the amount of $650, and applied the excess to pay -

a mortgage in favor of R. McConnell, and paid balance, $28, to Frost.

The chattel mortgage of Frank pravides that Frost may keep posses-
sion of the property until the day of payment provided for in the mortgage,
to-wit: the 24th day of January, 1869, unless Frank should feel unsafe and
insecure, then he should take possession of the property when the notes fell

due. The notes were dated March 8th, 1867, and payable: first note, $160,
due January 1st, 1868; 2d note, same date, due same time, January, 1st 1868,

The writ in this case was issued February 15th, 1868.

Now, this clearly shows that, as agamnst Miner, agent of Garrison,
Frank had no right to take possession ot the property until the default in the
payment of money stipulated in the mortgage, to-wit: 24th of January, 186?
because the mortgage having provided that if he felt unsafe or insecure, he
could take possession before the notes fell due-and as they fell due 1st of Jan-
uary, 1868, and, as he failed to exercise this power hefore they fell due, he
could not do so after they fell due, and before the time for payment, as
provided by the morgtage—324th January, 1869,

This is only a power of attorney, and must be enforced according to
the express letter when third parties are concerned, Frank bad no right to




ivuike'possos sion as agairst Garrison, or his agent, until January 24th, 1249
i Having begun his suit 15th February, 1868, and the foundation of his right
i being this mortgage, the Jury did right in finding for Defendant, because
gFrank had no right to the possession when the suit was brought, to-wit,
; February 15th,"1 868,

| Frank’s mortgage provided that he could take possession if he felé
unsafe or insccure:at:any time before the notes became due. Garrison’s mort-

& . S R L 3 y
gage contained the samesprovisions; and, although Garrison’s mortgage was

subsequent to Frankls, in date, then, as their equities were equal in that par-
ticular, as Miver, the defendant, who was the agent of Garrison, took posses-
sion first, his possession will be protected.— Con#tant vs. Mattison et al, 559,

220d 1.

Bat the mortgage of Frank was acknowledged by a Justice of the

Peace in Songer precinst—Silas Gammon, when Frost, the mortgagor, lived
in Oskaloosa precinct. This is void as-against other creditors of Frost.—Ie-
vised Statutes 91, 1845, See. 1st, 2nd.

The Statates in regard to chattel mortgeges is in derogation of

the common law, and should be strictly construed.—385 Ill., 479 Porter vs.
| Demiint.

The law which Appe‘.laht cites in 22d Lilinois, 395 Hdthorn & et al,

vs. Lewis, puts a case, where a purchaser:attacks the validity -of the mort-

gage. There appears to be a distinction between a purchaser and s ‘creditor

made by Section 6th, Revised Statutes, 1845, page 92.

'

There is no want of geod faith on the part of creditor in levying

{wupon his debter’s property inclutled in a chattel mortgage which the law de-

‘ clares void as to him.—35 Zil. 480 Porter vs. Demint, Uunt vs. Bullock, 23
!fll. 325. «Garrisen was a creditor of Frost.
t But Frank admits, in his testimony, that he seld other property of

Frost, which was embodied .in his mortgage, to the amount of over $680, and

Lapplied the excess beyond his mortgage, which was $350, to another mort
| ;

| zage of Robert McConnell. Frank does not show that Miner or Garrison
j had any notice of McJonnell’s mortgage, or that it was ever duly acknowl-
{

l«edged. Thisshows:a -combination, between Frank and McConnell, to de-

|

ilprivexGarrison of any benefit under his mortgage. What right had Frank

‘!.to.more property than would satisfy his mortgage? Wouid ituot be equit-
¥,

o



Page 23

| able for Frank to have satisfied his mortgage out of other property than thas

in dispute, and let Garrsion have the property in the suit ?

All of the errors complained of because of the refusal ot the Court
to give the instructions asked, or in giving improper instructions, even if
erropegus, ought not to induce the Court to reverse the judgment, provided
the Court can sge, from the whole case, that the verdict was right.—11¢% ZiZ.
Young vs. Silkwood, 36 ; 1st Gilman, 475 ; Greenup vs. Stoker, 3 Gil. 202.
The testimeny of Garrison states that Frost was justly indebted to him in the
amount named in the mortgage, and there was no evidence to contradict this
—nothing introduced to dispate it. The jury was warranted in finding that
the transaction"bet ween Miner and Frost was in good faith,

Plaintiff’s 1st instruction, which the Court refused, was properly re_
fugsed.

"The question of good faith, in the 2nd instruction, was passed on by

the Jury.

The 3d instruction ig not the law.

The 41h instruction refused is not the law. It devolves on the party
attacking the good faith of a transaction to proveit. Good faith is presumed
in favor of Garrison.

The 5th refused instruction was successfully overcome by the testi-

j mony of Miner that he heard that Frank was about to take possession. Ie

felt unsafe and got the possession of Frank, and had a right to it. Appellee
insists that the judgment ought not to be disturbed.

B, B. SMITH, Attorney.
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ABSTRACT,

IN THE SUPREME COURT.

LR ]

FIRST GRAND DIVISION-JUNI TERM. A- D- 1869.

State of @Mimiﬁ,§

CLAY COUNTY.

HARVEY FRANK, |
V8. - Appeal from Clay county.
HeNrRY MINER.

1st page. Affidavit for a writ of replevin, filed in the Clay Circuit Court, in the usual form.

2d page. Writ of replevin issued out of the Clay Circuit Court in the usual form, returnable to the
June term of said Court for the year 1868.

3d page. The return of the Sheriff, on writ of replevin, that he had executed the writ by delivering to
the Plaintiff the property deseribed in the writ, to-wit: Two horses and harness and one two

- horse wagon.

4thpage. Declaration of the Plaintiff to the June term of the Clay Circuit Court for the year 1868 in
the usual form and counting on unlawful detention of the property in controversy.

5th &6th  Pleas of the defendent concluding to the Country. and fonrin number; 1st, non cepit; 2d,
property in the Defendant; 3d, property in one Garret R. Garretson; and 4th, non detinet—
issue joined and trial at the Jumne term 1868.

7th & 8th  Instructions for the Plaintiff. 1st, the Court instructs the Jury for the Plaintiff, that if you
believe from the proof before you that the Plaintiff had a valid chattle mortgage on the prop-
erty in dispute, and that under the mortgage he had a right to take possession of the property,
and did make a demand for the property of the Defendant before suit, then you should find
the issues for the Plaintiff. * 2d, Thatin this case if you believe that the Defendant herein re-
fused upon the ground that he acted in getting possession of the property in dispute, as the
agent of Garretson, you must be satisfied : 1st, that the Defendent was lawfully constituted the
agent of Garretson, and that 2d, he did act as such agent in taking possession of the property,
and unless yon are so satisfied, you should find for the Plaintiff. 3d, That unless you believe
from all the proof before you that Garretson made Miner his agent for the purpose of taking
possession of the property, he could not at the instance of Frost or ‘Whitselsy, or any other per-
son take the property against the Plaintiff. 4th, That if you believe from the proof that
Miner acted, in getting possession of the property, without lawful anthority from Garretson,
orin acting, went beyond his authority, his actions were void as to the property in dispute,
and you must find for the Plaintiff.

99th80th Instructions asked by the Plaintifl and refused by the Court. That although you may be-

and 31 lieve from the proof that the Plaintiff’s mortgage was not a valid chattle mortgage, because

the same was acknowledged out of the precinct in which the mort(glagor lived, yet such mort-
gage was good between Plaintiff and Frost, and would be goo against any person not
acting in good faith in buying the same Xro;perty, or taking another mortgage on the same after
the Plaintiff’s morté{age was given and with notice of its existence. 2d, That although you
may believe from the proof that Plaintiff’s mortgage was invalid as to subsequent mort-
gages, yet if you believe Garretson had notice of the Plaintiff’s mortgage at the time he took
his mortgage, and acted in bad faith and with the plaintiff, then you should find for the
plamtiff. 3d, That if you believe from all the proof before you that the plaintiff’ took his
mortgage from Frost, being in the Oskaloosa precinct, and that the property was in that pre-
cinet, and that there was no Justice of the Peace in the precinet before whom an acknowl-
edeement conld be had, and that for that reason the plaintiff was thereby compelled to go
be%ore a Justice inan adjoining precinct, and that he did have his mortgage acknowledged
before the nearest Justice of the peace in such adjoining precinet, that a mortgage thus ac-
knowledged would be valid against all persons buying the same property or taking a sub-
sequent mortgage thereon, knowing the facts of the case. 4th, That if you believe from the
proof that the Defendant, Miner, acted under a chattle mortgage not valid in law, for the
want of proper acknowledgement or for any other cause, then it devolves on him to
show that Garretson acted in good faith in getting the mortgage. And bth, The Courtinstructs
the Jury that although they may believe from the proof that the Defendant Miner took pos-
gession of the property under a chattle mortgage given by Frost to Garretson, yet unless they
find also from the evidence that the mortgage debt was due or that the mortgagee, Garretson,
folt himself unsafe or insecure, his possession through the Defendan', Miner, was nor valid
or lawful. The plaintiff at the time excepted to the ruling of the Court in refusing said
ins'ructions.



9th page  Instructions for the defendant.

10th.

11th.

1st. That if you believe from the evidence that Miner was authorized in general terms by
Garretson to take charge of the mortgage of trust to Garretson to take care of it then it was
not necessary that Garretson should directly tell him to take possession of the property, but
a general authority would include that right.

2nd. That a Chattle Mortgage not acknowledged before a Justice of the Peace in the pre-
cinet where the mortgagor resides is void as against creditors and purchasers, but is valid
and binding, as between the mortgagor and mortgagee.

Srd. If the jury believe from the proof in the cause that both mortgages were acknowledged
out of the precinet where the mortgagor lived, they are both void as against creditors.

4th. If the jury believe from the testimony in the cause that both mortgages contained
clauses authorizing the creditor to take possession of the property, if he thought himself
insecure, then the creditor who first took the property into possession is entitled to the ad-
vantage which his vigilance secured, and can hold it as against another mortgagee who has
a clause in his mortgage of like character and who fails first to get the property into his
possessioln.

To the giving of which instructions the plaintiff at the time excepted.

Trial of the June Term 1868, and the jury failed to agree and were discharged and the
cause continued. , A

Trial at the November Term 1868, and verdiet for the defendant and motion for new trial
and motion refused and exception and appeal prayed.

13th & 14th  Testimony of the plaintiif on the trial in November 1868.

Testimony of the plaintiff, Harvey Frank. John Frost was indebted to him in several
hundred dollars, and executed to him a Chattle Mortgage to secure the notes which he had
before that time given, and which then were past due. That a short time before the date of
the mortgage he had inguired at the house of the only Justice of the Peace in Oskaloosa
township and learned that he could and would do no business. That said Justice lived three
or four miles from Frost, who also lived in Oskaloosa precinct. That when he took the
mortgage from Frost he went before Squire Gammon a Justice living in Songer
township and livel in a mile and a half of Frost—a Chattle mortgage is here produced in the
usual form, dated 24th day of June 1868, and read as evidence—copy of mortgage which pro-

14,15 16 vides that Frost should retain possession, bill default and also provides that of the mortga-
17,18,19 gee shounldatany time before the maturity of his notice should feel unsafe or insecure he

{sost-u4]

might take possessionof the property and sell the same &c. Witness found that Frost
was selling and disposing of the property and to save himself, he was compelled to take the
wagon, horses and aarnessin dispute. That he went to Louisville to counsel with a lawyer
about getting the property- Tt while he was advising with his Attorney, one Whitlesey
an Attorney,as witness was informed by the defendant, advised him the defendant to take
possession of the property under a Chattle Mortgage which G. R. Garretson had in the prop-
erty. That the mortgage of Gurretson was dated in February after that of the plaintift and
had been acknowledged before Sargent of Louisville township six or seven miles from Frost’s
house. That under the advice of said Whitselsey the defendant took possession of the prop-
erty in dispute. That in a few hours afterwards plaintiff demanded the property of De-
fendant under his mortgage, and that defendant refused to give it up. That when he de-
manded the property of the Defendant, he said he knew nothing about the matter, and that
Garretson did not tell him to take possession of the property, and that he was sorry for
what he had done, but as he had taken it he would hold on to it till it was taken according
to law. Witness had taken possession of a large amount of other property, other than the
horses and wagon in his mortgage, and sold 8650 worth and apolied on the MeConold mort-
ga’%e, and paid Collence 328 to Frost.
estimony of Wm. Wilson. = Ile went with the plaintifi’ to make the demand for the prop-
erty and heard Miner say that he knew nothing about the matter and that Garretson had
riot told him to take possession of the property and that he was sorry for what he had
done.
Alfred Burgess a witness stated that he was the only Justice in Oskaloosa township that

had a commission at the date of Frank’s mortgage. And that time he was not able to do

any business, and has done none since. That he lived four miles from Frost, who lived in
his precinet.

Silas Garretson testified that he was a Justiee of the Peace living in Songer precinct.
That he lives about a mile and a half from Frost, and that he took the acknowledgement of
the Fros mor gage, and tha' at that rime and for some time before and after he did the busi-
ness for the Oskaloosa precinet.  And this was all the tes'imony of the plaintiff.
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The testimony of the Defendant. The Defendant testificd that Frost was his kinsman and came
to him the day before he took the property in dispute, and wanted to borrow money or get him to
go his security and that he refused. That the next day he came to Lonisville aud learned of Frost
and others, that Frank was preparing to take possession of the property, and that he was advised by
Frost and Whittlesy, an attorney, that he conld take the Garretson mortgage and take po:session of

22 the property, and banded the mortgage to I'rost, but did not tell him that he was acting as the agent
of Garretson, but took the property with the mortgage, with Frank’s consent. That when Garret
son was in Clay county he told witness to get the mortzage from the records and take care ot it for
him and to attend toit. That he did not remember telling Frank that he was sorry for what ie had
doue, but wonld not swear positively on this point.  That the same day he took the property he
went with it into Oskaloosa precinct to get another mortgace on it, and have it acknowledged betore
Esqnire Burgess, but that he was not doing bLusiness, and there was no other Justice in that pie:inct.
That the signature on the Garrelson mortzage was genuine and that he was the agent of Garretson
to attend to it, and take possession of the property under the mortgage for Garretson.

23 Garretson was then sworn and stated that he was the man named in the wmortgage from  Frost
tohim. That Frost was justly indebted to him in the amount named in the mortgage, and that
Frost was his nephew, that Frost told him there was no acting Jusitee in his township, and came
with him to Louisville when he executed this mortgage, which he identifics and which bears
date February 3d, 1868. Copy of mortgage and the same in general, and special provisions as to
24, 25 the Frank mortgage. Witness stated that his mortgage was copied from Frank’s mortgage,
26, 27  which bad been recorded and embraced the same property, and was acknowledged before Esquire
and 28 Sargenr, of Louisville, that he told Mr. Miner to get his mortgage from the records, and to keep
it, that he knew the property would pay both the Krank debt and also pay bis debt, aud that he
expected the Frank debt to be paid first, that his nephew wrote him what he had done, in taking
possession of the property, and that he ratified and approved his acts, that he told Miner to take his
mortgage and attend to it for him and that he considered him his agent to attend to his interest
under the mortgace.  And this is all the testimony of the Detendant.
39 The Court then gave the instructions for the Plaintiff and Defendant above stated, and retused
others of the Plaintitf, wherenpon the Jury retired and brought in a vercict for the Defendunt.

Motion for uew trial was refused and judgement in the usual form exceptions and appeal praye |
and ap%eal bond made in the usual form approved by the Clerk.

Ist. The judgmeut is ugainst the law in the case, aud errors assigned.

2d. The judgment is against the testimony in the case.

3d. The Court erred in giving improper instructions for the Plaintiff.

4th. The Conrt erred in refusing proper instructions for the Plaintifl.

5th. The Court crred in refusing motion for new trial.

SILAS L. BRYAN,

Attorney for Pilaintifl
1st point. The Detfendant had no authority to take possession of the property in dispute. Stor s
agency, section 17, &e.

2d point. It was bad faith in the Defendant to take possession of the property under a ganior
chattle mortgage obtained under the cirenmstances. Ilhinois Reports. Volume 22, page M b
L

SELAS L. BRYAN, Attorney for Plaint
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|\ HARVEY FRANK, Appellant,

IN THE SUPREME COURT.
| ’ Tl 3 AP b E—
]
; FIRST GRAND DIVISION.—JUNE TERM, A, D., 1869.

~

STATE OF ITLLIXNOIS, ]
MARION COUNTY. |

V8. Appeal from Clay County.
HENRY MINER, Appelice,

ABSTRACT, POINTS, AND AUTHORITIES FOR APPELLEE,

This is an action in Replevin for the possession of two Horses and
Harness, and one two-horse Wagon.

The first point of Appellant is not well taken because the testimony
of the Defendant, Miner—page 22 Record—shows that John H. Frost executed
a chattel mortgage, to Garret R. Garrison, on the property in question, and
that Garrison instructed him to take the mortgage, and act as his agent, and
take possession of the property embraced in the mortgage, and that ke did
take possession as agent of Garrison.

The testimony of Garrison: The mortgagee of the property under
Frost states that he took a mortgage of Frost on the property; that he told
Defendant, Miner, to take the mortgage from the records, and that he con-
sidered him his agent to attend to his interest, and that he was written to by
Miner that he had taken possession of the property, and that he épproved of
his acts. Under the testimony, the Defendant had a right as the agent of
Garrison to the possession of the property.—Story Ageney, Section 17th.

2d Poixt. The question, of “good faith,” was for the jury to deter-
mine, and, having done so, their verdict should not be set aside,

The testimony shows that Garrison had a chattel mort gage on the

property in question: that it was given to secure the payment of over four
hundred dollars due him from Frost: that it was dated Feb, 3d, 1868, Here
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Page 13
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15
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1920, |

Page 3d

»fer to the chattel mortgage in the record; that it contained this provision page

=
126 : That, if Garrison shall, at any time, feel unsafe or insecure before said note

|

|
| becomes due, then, the second party, Lis agents, attorneys, or assignees,’
} shall have a right to take possession of said goods and chattels, &e.

‘ The testimony shows—page 2¢, 25, 26, 27, 28--that Defendant,
i Miner, was agent to attend Garrison’s interest under said mortgage. Miner
‘ testifes that he learned that Frank was about to take possession of the prop-

ierty, and, that he took possession of it under the Garrison mortgage as
| agent of Garrison.
i The Plaintiff proves that he had a chattel mortgage on the same
] property, and also a large amount of other property besides this in dispute,
}l which was dated the 24th of January, 1868, and that this was recorded on
the county records, and that it was taken and acknowedged betore Gammon,
a Justice of the Peace in Songer township ; that the mortgagor resided in
| Oskaloosa township. That Smith, the Magistrate, in Oskaloosa township,
where mertgagor resided, was insane, and that there was no other Mag:strate
‘in  Oskaloosa township, and that his mortgage was for  $334,
| That he had taken possession of a large amount of other property embraced
in said mortgage, and sold the amount of $650, and applied the excess Lo pay
a mortgage in favor of R. McConnell, and paid balance, $28, to Frost.

The chattel mortgage of Frank provides that Frost may keep posses-
sion of the property until the day of payment provided for in the mortgage,
to-wit: the 24th day of January, 1869, unless Frank should feel unsafe and
insecure, then he should take possession of the property when the notes 7ell

due. The notes were dated March Sth, 1867, and payable: first note, $160,
due January 1st, 1868; 2d note, same date, due same time, January, 1st 1868.

The writ in this case was issued February 15th, 1868.

Now, this clearly shows that, as against Miner, agent of Garrison,
Frank had no right to take possession of the property uutil the default in the
payment of money stipulated in the mortgage, to-wit: 24th of January, 186?
because the mortgage having provided that if he felt unsafe or insecure, he
could take possession before the notes fell due-and as they fell due 1st of Jan-
uary, 1868, and, as he failed to exercise this power before they fell due, he
could not do so after they fell due, and before the time for payment, as
provided by the morgtage—24th January, 1869.

This is only a power of attorney, and must be enforced according to

the express letter when third parties are con cerned, Irapk bad no right to




take possession as agairst Garrison, or his agent, until January 24th, 1869.
Having begun his suit 15th Febraary, 1868, and the foundation of his right
being this mortgage, the Jury did right in finding for Defendant, because
Frank had no right to the possession when the smt was brought, to-wit,
February 15th; 1868.

Frank’s mortgage provided that he could take possession if he felt
unsafe or insecure at any time before the nofes became due. Garrison’s mort-
gage contained the same provisions; and, although Garrison’s morigage was
subsequent to Frank’s, in date, then, as their equities were equal in that par-
ticulﬁr, as Miner, the defendant, who was the agent of Garrison, took posses-
sion first, his possession will be protected.— Constant vs. Mattison et al, 559,
220d 711.

I But the mortgage of Frank was acknowledged by a Justice of the

Peace in Songer precinet—Silas Gammon, when Frost, the mortgagor, lived
in Oskaloosa precinet. This is void as against other creditors of Frost.— RRe-
vised Statutes 91, 1845, See. 1st, 2nd.

The Statutes in regard to chattel mortgages is in derogation of

the common law, and should be strictly construed.
Demint.

35 IlL, 479 Porter wvs.

The law which Appellant cites in 224 Lllinois, 395 Huthorn & et al,
vs. Lewis, puts a case, where a purchaser attacks the validity of the mort-
. gage. There appears to be a distinction between a purchaser and a creditor
| made by Section 6th, Revised Statutes, 1845, page 92,

There is no want of good faith on the part of creditor in levying
upon his debter’s property included in a chattel mortgage which the law de-
clares void as to him.—35 777, 480 Porter vs. Demint, Hunt vs. Bullock, 23
Ji. 325. Garrison was a creditor of Frost. '

But Frank admits, in his testimony, that he sold other property of
Frost, which was embodied in his mortgage, to the amount of over $680, aud
applied the excess beyond his mortgage, which was $350, to another mort-
gage of Robert McConnell. Frank does not show that Miner or Garrison
had any notice of McTonnell’s mortgage, or that it was ever duly acknowl-

edged. This shows a combination, between Frank and McConnell, to de-

prive Garrison of any benefit under his mortgage. What right had Frank

y to more property than would satisfy his morteace ?  Would it not be equits
{ P I Y J o™ {
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able for Frank to have satisfied his mortgage out of other property than that
in dispute, and let Garrsion have the property in the suit ?

All of the errors complained of because of the refusal of the Court
to give the instructions asked, or in giving improper instructions, even if
erroneous, ought not to induce the Court to reverse the judgment, provided
the Court can see, from the whole case, that the verdict was right.—11¢%4 Il
Young vs. Silkwood, 36 ; 1st Gilman, 475 ; Greenup vs. Stoker, 3 Gil. 202.
The testimony of Garrison states that Frost was justly indebted to him in the
amount named in the mortgage, and there was no evidence to contradict this
—mnothing introduced to dispute it. The jury was warranted in finding that
the transaction between Miner and Frost was in good faith.

Plaintiff’s 1st instruction, which the Court refused, was properly re_
fused.

The question of good faith, in the 2nd instruction, was passed on by

the Jury.

The 3d instruction is not the law.

The 41h instruction refused is not the law. It devolves on the party
attacking the good faith of a transaction to proveit. Good faith is presumed
in favor of Garrison.

The 5th refused instruction was successfully overcome by the testi-

; mony of Miner that he heard that Frank was about to take possession. He

felt unsafe and got the possession of Frank, and had a right to it. Appellee

ingists that the judgment ought not to be disturbed.
B, B. SMITH, Attorney.
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 ABSTRACT,

IN THE SUPREME COURT.

FIRST GRAND DIVISION-JUNIX TERM. A- D- 1869.

State of @Mﬁmiﬁ,g

CLAY COUNTY.

HARVEY FRANK, (
VS, Appeal from Clay county.
HeNRY MINER.

15t page. Affidavit for a writ of replevin, filed in the Clay Cireuit Court, in the usual form.

24 page. Writ of replevin issned out of the Clay Circuit Court in the usual form, returnable to the
June term of said Court for the year 1868.

3d page. Thereturn of the Sheriff, on writ of replevin, that he had executed the writ by delivering to
the Plaintiff the property deseribed in the writ, to-wit: Two horses and harness and one two
horse wagon.

4thpage. Declaration of the Plaintiff to the June term of the Clay Cireuit Court for the year 1868 in
the usual form and counting on unlawful detention of the property in controversy.

5th & 6th  Pleas of the defendent coneluding to the Country. and four in number; 1st, non cepit; 2d,
property in the Defendant; 3d, property in one Garret R. Garretson; and 4th, non de'inet—
issue joined and trial at the June term 1868.

7th & 8th  Instructions for the Plaintiff. 1st, the Court instructs the Jury for the Plaintiff, that if you
believe from the proof before you that the Plaintiff had a valid chattle mortgage on the prop-
erty in dispute, and that under the mortgage he had a right to take possession of the property,
and did make a demand for the property of the Defendant before suit, then you should find
the issues for the Plaintiff. 2d, Thatin this case if you believe that the Defendant herein re-
fused upon the ground that he acted in getting postession of the property in dispute, as the
agent of Garretson, you must be satisfied : 1st, that the Defendent was lawfully constituted the
agent of Garretson, and that 2d, he did act as such agent in taking possession of the property,
and unless you are so satisfied, you should find for the Plaintiff. 3d, That unless you believe
from all the proof before you that Garretson made Miner his agent for the purpose of taking
possession of the property, he could not at the instance of Frost or Whitselsy, or any other per-
son take the property against the Plaintiff. 4th, That if youn believe from the proof that
Miner acted, in getting possession of the property, without lawful authority from Garretson,
orin acting, went beyond his authority, his actions were void as to the property in dispute,
and youmust find for the Plaintiff.

29th30th Instructions asked by the Plaintift and refused by the Court. That although you may be-

and 31 lieve from the proof that the Plaintiff’s mortgage was not a valid chattle mortgage, because

the same was acknowledged out of the precinct in which the mortgagor lived, yet such mort-
gage was good between Plaintiff and Frost, and would be % against any person not
acting in good faith in buying the same property, or taking another mortgage on the same after
the Plaintiff’s mort%age was given and with notice of its existence. 2d, That although you
may believe from the proof that Plaintiff’s mortgage was invalid as to subsequent mori-
gages, yet if you believe Garretson had notice of the Plaintiff’s mortgage at the time he took
his mortgage, and acted in bad faith and with the Hlaintiff, then you should find for the
plamtiff. ~ 3d, That if you believe from all the proof before you that the plaintiff took his
mortgage from Frost, being in the Oskaloosa precinet, and that the property was in that pre-
cinet, and that there was no Justice of the Peace in the precinet before whom an acknowl-
edgement could be had,and that for that reason the plaintiff’ was thereby compelled to go
before a Justice in an adjoining precinet, and that he did have his mortgage acknowledged
before the nearest Justice of the peace in such adjoining precinet, that a mortgage thus ac-
knowledged would be valid against all persons buying the same property or takinga sub-
sequent mortgage thereon, knowing the facts of the case. 4th, That if you believe from the
proof that the Defendant, Miner, acted under a chattle mortgage not valid in law, for the
want of proper acknowledgement or for any other cause, then it devolves on him to
show that Garretson acted in good faith in getting the mortgage. And 5th, The Court instruets
the Jury that although they may believe from the proof that the Defendant Miner took pos-
session of the property under a chattle mortgage given by Frost to Garretson, yet unless they
find also from the evidence that the mortgage debt was due or that the mortgagee, Garretson,
folt himself unsafe or insecure, his possession through the Defendan , Miner, was not valid
or lawful. The plaintiff at the time exeepted 10 the ruling of the Court in refusing said
ins'rnetions. '

.




9th page Instructions for the defendant.

10th.
11th.

1st. That if you believe from the evidence that Miner was authorized in general terms by
Garretson to take charge of the mortgage of trust to Garretson to take care of it then it was
not necessary that Garretson should directly tell him to take possession of the property, but
a general authority would inciude that right.

2nd. That a Chattle Mortgage not acknowledged before a Justice of the Peace in the pre-
cinct where the mortgagor resides is void as against creditors and purchasers, but is valid
and binding, as between the mortgagor and mortgagee.

Srd. If the jury believe from the proof in the cause that bothmortgages were acknowledged
out of the precinet where the mortgagor lived, they are both void as against creditors.

4th. If the jury believe from the testimony in the cause that both mortgages contained
clauses authorizing the creditor to take possession of ghe property, if he thought himself
insecure, then the ereditor who first took the property into posseSsion is entitled to the ad-
vantage which his vigilance secured, and ean hold it as against anbther mortgagee who has
a clause in his mortgage of like character and who fails iirst to get the property into his
possession. s

To the giving of which instruetions the plaintiff at the time excepted.

Trial of the June Term 1808, and the jury failed to agree and were discharged and the
cause continued.

Trial at the November Term 1868, and verdict for the defendant and motion for new trial
and motion refused and exception and appeal prayed.

13th & 14th  Testimony of the plaintiif on the trial in November 1868.

Testimony of the plaintitl, Harvey Frank. John Frost was indebted to him in several
hundred dollars, and executed to him a Chattle Mortgage to secure the notes which he had
before that time given, and which then were past due. That a short time before the date of
the mortgage he had inguired at the house of the-only Justice of the Peace in Oskaloosa
township and learned that he could and would do no business. That said Justice lived three
or four miles from Frost, who also lived in Oskaloosa precinet. That when he took the
mortgage from Frost he went before Squire Gammon a Justice living in Songer
township and livel in a mile and a half of Frost—a Chattle mortgage is here produced in the
usual form, dated 24th day of June 1868, and read as evidence—copy of mortgage which pro-

14,1516 vides that Frost should retain possession, bill default and also provides that of the mortga-
17,18,19 gee shouldatany time before the maturity of his notice should feel unsafe or insecure he

2%
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might take possessionof the property and sell the same &c. Witness found that Frost
was selling and disposing of the property and to save himself, he was compelled to take the
wagon, horses and aarnessin dispute. That he went to Lonisville to counsel with a lawyer
about getting the property- ‘I'iit while he was advising with his Attorney, one Whitlesey
an Attorney, as witness was informed by the defendant, advised him the defendant to take
possession of the property under a Chattle Mortgage which G. R. Garretson had in the prop-
erty. That the mortgage of Garretson was dated in February after that of the plaintiff and
had been acknowledged before S8argent of Lonisville township six or seven miles from Frost's
house.  That under the advice of said Whitselsey the defendant took possession of the prop-
erty in dispute. That in a few hours afterwards plaintift demanded the property of De-
fendant under his mortgage, and that defendant refused to give it up. That when he de-
manded the property of the Defendant, he said he knew nothing about the matter, and that
Garretson did not tell him to take possession of the property. and that he was sorry for
what he had done, but as he had taken it he wouald hold on to it till it was taken according
to law. Witness had taken possession of a large amount of other properts, other than the
horses and wagon in his morigage. and gold $650 worth and applied on thé MeConold mort-
gage, and paid Collence $28 to Frost. '

Testimony of Wm. Wilson. e went with the plaintifi’ to make the demand for the prop-
erty and heard Miner say that he knew nothing about the matter and that Garretson had
not told him to take possession of the property and that he was sorry for what he had
done.

Alfred Burgess a witness stated that he was the only Justice in Oskaloosa township that
had a commission at the date of Frank’s mortgage. And that time he was not able to do
any business, and has done none since. That he lived four miles from Frost, who lived in
hiis precinet.

Silas Garretson testified that he was a Justiee of the Peace living in Songer precinct.
That he lives about a mile and a half from Frost, and that he toolk the acknowledgement of
the Fros mor gage, and tha' at that rime and for some time before and after he did the busi-
ness for the Oskaloosa precinet.  And this was all the tes'imony of the plainiff.
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26, 27
and 928
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The testimony of the Defendant. The Defendant testificd that Frost was his kinsman and came
to him the day before he took the property in dispute, and wanted to borrow money or get him to
go his security and that he refused. That the next 'ay he came to Louisville aud learned of Frost
and others, that Frank was preparing to take possession of the property, and that he was advised by
Frost and Whittlesy, an attorney, that he counld take the Garretson mortgage and take po-session of
the property, and handed tlie mortgage to Frost, but did not tell him that he was acting as the agent
of Garretson, but took the property with the mortgage, with Frank’s consent. That when Garret
son was in Clay county he told witness to get the mortgage from the records and take care ot it for
him and te attend to it.  That he did not remember telling Frank that he was sorry for what te had
doue, but would not swear positively on this point. ~That the same day he took the property he
went with it into Oskaloosa precinct to get another mortgage on it, and have it acknowledged before
Esquire Burgess, but that he was not doing business, and there was no other Justice in that preinct.
That the signature on the Garretson mortgage was gennine and that he was the agent of Gurret<ou
to atténd to it, and take possession of the property under the mortgage for Garretson.

Gurretson was then sworn and stated that he was the man named in the mortgage from  Frost
tohim. That Frost was justly indebted to him in the amount named in the mortgage, and that
Frost was his nephew, that Frost told him there was no acting Jasitee in his township, and came
with him to Louisville when he exceuted this mortgage, which he identifics and which bears
date February 8d, 1868. Copy of mortgage and the same in general, and special provisions as to
the Erank mortgage. Witness stated that his mortgage was copied from Frank’s mortguee,
which had been recorded and embraced the same property, and was acknowledged before Esquire
Sargenr, of Leuisville, that he told Mr. Miner to get his mortgage from the records, and to keep
it, that he knew the property would pay both the Frank debt and also pay his debt, aud that lie
expected the Frank debt to be paid first, that his nephew wrote him what he Lad done, in taking
possession ot the property, and that he ratified and approved his acts, that he told Miner to take his
morfgage and attend to it for him and that he considered him his agent to attend to his interest
under the mortgace.  And this is all the testimony of the Defendant.

The Court thenu gave the instructions for the Plaintiff and Defendant above stated, and retused
others of the Plaintiif, wherenpon the Jury retired and brought in a vercict for the Defendunt.

Motion for new trial was refused and judgement in the usual form exceptions and appeal praye|
and appeal bond made in the nsnal form approved by the Clerk.

1st. The judgment is azainst the law in the case, aud errors assigned.

2d. The judgment is against the testimony in the case.

8d. The Court erred in giving improper instructions for the Plaintiff.

4th. The Court erred in retusing proper instructions for the Plaintift.

5th. The Court erred in refusing motion for new trial.

SILAS L. BRYAN,

: Attorney for Plaintifl]
ist point. The Deferidant had 1o anthority to take possession of the property in dispute. Stor '
agency, section 17, &e.
2d point. It was bad faith in the Defendant to take possession of the property under.a junior
chattle mortgage obtained under the cirenmstances. Tlmois Reports. Volume 22, page oy

SILAS .. BRYAN, Attorney for Plaintiff,
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