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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

MOSES C. HATFIELD, Appellant, vt Ll mﬁ//
2 8. f ¥ e4 ‘/(’—’/{Z{ A
ALEXANDER FULLERTON, Appellee. § e

ABSTRACT OF THE RECORD.
Action distress for rent.

Distress warrant issued to collect the sum of $196 85 rent for the use
of lot 5, in block 60, of Russell, Mather and Roberts’ addition to Chicago,
dated March 17th, 1859.

June 10th, 1859, appearance of the defendant, Hatfield, entered by
his attorneys in the superior court of Chieago.

On the 12th day of November, 1859, cause tried and issue found for
the plaintiff, and damages assessed at $175 00, and motion entered for a
new trial.

On the 15th day of November, 1839, the motion so entered by the
defendant, Hatfield, for a new trial was overruled, and he thereupon
execepted.

The evidence cousists in a stipulation and a lease. Stipulation sets
forth that the action is brought by the plaintiff against'the defendant for
rent claimed to be due upon a lease dated May 1st, 1857, for lot 5, in
block 60, in Russell, Mather & Roberts’ Addition to Chicago. Thatthe
distress was made March 17th, 1859, for a balauce claimed to be due of
$196 85. { e

That at the time Hatfield leased the lot of Fullerton, a portion of the
lot was occupied by William Burns under Fullerton, and that Fullerton,
at the time of the leasing of it, agreed to give possession of that portion
of the premises occupied by this party, and the party agreed with Ful-
lerton that he would leave; that Fullerton afterwards tore down the
fence put up by this party and tried to get possession but failed, that
Hatfield paid the first and second quarter’ srent under protest, and that
at the time he paid the second quarter’s rent, he gave Fullerton notice
that he would pay no further rent except said premises were cléared so
that he might have possession of the entire lot.

That Hatfield hired said lot and intended to use the rear portion that
was occupied by this party under Fullerton, and a portion adjuining it,
as a wood yard ; that by reason of the party continuing in the possession
and retusing to give it up under any circumstances whatever, Hatfield
was deprived to a great extent of the use of the lot, and ontirely of the
use of the portion so occupied by the party before referred to, also shut-
ting Hatfield off from the alley.
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The lease is dated May 1st, 1857, between the parties, and for said lot 5,
and to continue until the 1st day of May, 1860, Hatfield to pay to Ful-
lerton as rent for the same the sum of $100 for the first year, $125 for the
second and third years each, to be paid in quarterly payments, eag¢h in
advance,and the further payment of all city taxes and assessments, Fur-
ther covenanting that he had received possession and would at the expira-
tion of the time yield thesame, &c.

The point made by the defendant was that no distress would lie in any
case, except the party renting the premises obtain possession of the
entire premises leased.

That the defendant is only lizble for use and occupation, and that pre
rata, or in proportion to the amount he occnpied.

Errors Assigned.

1. Court erred in entering a judgment in the cause against the
defendant. ;

9, The court erred in entering a judgment in the cause against the
defendant for the amonnt that appeared to be due upon the face of the
lease.

3. The court erred in not sustaining the objection of the defendant
to the action and dismissing the cause, because distress would not lie
where the party, plaintiff, had not given possession of the entire premises
to the defendant.

4. The court erred in not granting a new trial as prayed for by the
defendant, and in overruling his motion for a new trial.
E. F. RUNYAN,
Aty for Appellant.
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SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

MOSES C. HATFIELD,
vs. A PPEAL FROM SUPERIOR
ALEXANDER N. FULLERTON. Courr oF CHICAGO.

POINTS OF DEFENDANT IN ERROR.

This was a proceeding by distress for vent; in which it was
proved that a former tenant of Fullerton, who agreed, upon the
making of the lease by F. to Hatfield, to surrender the premises,
afterwards wrongfully refused to do so ; and, upon this, the tenant
refuses to pay rent, and insists upon it as a defence in this suit.

In a note to 3 Term Reps. Dudley vs. Lolliott, 587, quoting
from 22 H. 6. If a lease be made for a term of years by deed so
that the lessor is chargeable by writ of covenant, if a stranger,
who has no right, oust the termor, yet he shall not have a writ of
covenant against his lessor. But, if ke, to whom the right belongs,

oust the termor, then he shall have covenant against the lessor.

Tisdale vs. Essez, 1 Hob. (85) 96. But the law shall never
judge that I covenant against the wrongful uct of strangers, ex-
cept my covenant express to that purpose, for the law itself doth
defend every man against wrong.

Ellis et al vs. Welch, 6 Mass. 251.
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A general covenant in a lease for quiet enjoyment, extends only
to entries and interruptions by those who have lawful title but not
by wrong-doers ; for the tenant has his remedy by action for all
tortious entrics and disturbances.

Hays vs. Bickerstuffe, Vaugh. 122.
Platte on Covenants, 313.

Gardner vs. Keteltas & McCarthy, 3 Hill N. Y. Rep. 330, is a
case in point.  The plaintiff sought to recover damages againt the
defendants for not putting him in possession of premises leased to
him bysthem. One Morse was, at date of lease, in possession,
claiming under a prior lease. - But, it appeared, that he had no

right thereunder.

The Court say : “ If the party holding is & wrong-doer, the rem-
edy of the lessee is as perfect and effectual to dispossess him af-
ter as that of the lessor was before the execution of the lease.
This is clearly so, as it respects the remedy by ejectment. * * *
Indeed, as to the remedy by Jejectment, the suiz must be brought
by the lessee, the right of entry being in him alone at the time.
Upon the well settled construction of the covenants of title and
quiet enjoyment, it is not the duty of the landlord, w/en the prem-
ises are wrongfully held by a third person, to take tha necessary
steps to put his lessee in possession. The latter being clothed
with the title by virtue of the lease, it belongs to him to pursue
such legal remedies as the law has provided for gainingit, whether

few or many.

W. T. BURGESS,
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rant in this cause was delivered to the bailiff and by hin served, in posses-
sion of a portion of the premises mentioned in the lease. And that he en-
tered into that possession by virtue of the lease before referred to, and
that whatever rent the portion of the premises, by him occupied, might
be worth, he would be liable to Fullerton for, in an action for use and oc-
cupation.

The question presented to the Superior Court, on the trial of this
cause, was, whether an action or distress for reut would lie upon the facts
there presented. Iatficld insisting that the proper action would be for
use and occupation, and that he was only liable upon the quantum mernit
for that portion of the premises which he actually obtained the possession
of and occupied ; and that the failure upon the part of Fullerton to remove
Burns from the premises and give him the entire possession of them, ab-

solved him from all obligation as tenant.

There could be no question but that the appellant, Hatfield would be
the tenant of Fullerton, if he had obtained the possession of the entire
premises, by him leased, of the appellee, Fullerton, but when it is admitted
by the appeliee, that one William Burns was occupying the premises, or
a portion of them, at the time that he leased them to Hatfield, and that he
did not remove him, although he agreed to, and that Burns remained in
the possession of the portion of the premises that he was occupying from
that time up to, and until after this cause was commenced, by distraining
the goods of Hatfield, and that too, when Hatfield was continually protest-
ing against his occupancy, and insisting upon Fullerton’s dispossessing
him. And further, that Hatfield lost the usc of a large portion of the
premises that were by him leased ; and was disturbed, and to a great ex-
tent deprived of the occupancy of the balance, and thus losing the benefits
that he might have derived to a great extent from their possession and oc-
cupancy. We think it raises another question, and that question is,

whether a distress would lie or not.

We say that distress will not lie, because the landlord has not, as he
admits, tulfilled the entire conditions of his agreement. Thus, as we say,
absolving the existence, by his own default, of the condition of the par-
ties, and the obligation of Hatficld as tenant. We are not aware that this
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question has ever been presented to this Court, as it is now presented,
and if it has not, then we now present it upon what we believe to be the
true proposition of law, to-wit: That the failure upon the part of the land-
lord to gi\.’e possession of the entire premises by him leased, deprives the
landlord of that right which the law throws around him, of distraining the
goods of the tezant for rent that may be due to him for the use of that
portion of the premises which he has occupicd. And that the only reme-
dy which the landlord has against the tenant is, in an action for us¢ and
occupation. We cite the Court to the case of Lawrence vs. French, 25,
Wendall's Rep., page 443, which is a case similar to the present one. The
Court there decided that * where premises are demised at a fixed rent
and the fenant enters, but is prevented from obtaining the whole of the
premises by a person holding a part under a prior lease executed by the
landlord, the latter has no right to distrain for a proportionate part of the
rent reserved, by deducting the value of the part held under the prior
lease, and demanding the residue; though ¢ seems, that in such case the

landlord is entitled to sustain an action for the use and occupation of the
premises, and recover under a guantum mernit.”
E. F. RUNYAN,
Att’y for Appel’t,
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, A.D. 1860.

MOSES C. HATFIELD
vs.

ALEXANDER N. FULLERTON.

This action is a distress for rent, brought by Fullerton, Appellee,
against Hatfield, Appellant. :

The first duty of the Court in an action of this kind is, to find wheth-
er the relation of Landlord and Tenant exists, and if so, then to ascertain
the amount of rent due from the tenant to the landlord, and so certify to
the officer making the distress.

In this cause there can be no doubt but, that Hatfield was the tenant
of Fullerton under the lease of May 1, A. D. 1857, and that the tenancy
would continue to exist until May 1, A. D. 1860, except the lease should
be forfeited, or in some other way the relation of tenant should be ab-

golved. There is no dispute but that Hatfield was, at the time the war-
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rant in this cause was delivered to the bailiff and by him served, in posses-.
sion of a portion of the premises mentioned in the lease. And that he en-
tered into that possession by virtue of the lease before referred to, and
that whatever rent the portion of the premises, by him occupied, might
be worth, he would be liable to Fullerton for, in an action for use and oc-
cupation.

The question presented to the Superior Court, on the trial of this
oause, was, whether an action or distress for reut would lie upon the facts
there presented. Hatficld insisting that the proper action would be for
use and occupation, and that he was only liable upon the gquantum mernit
for that portion of the premises which he actually obtained the possession
of and occupied ; and that the failure upon the part of Fullerton to remove
Burns from the premises and give him the entire possession of them, ab-

solved him from all obligation as tenant.

There could be no question but that the appellant, Hatfield would be
the tenant of Fullerton, if he had obtained the possession of the entire
premises, by him leased, of the appellee, Fullerton, but when it is admitted
by the appellee, that one William Burns was occupying the premises, or
a portion of them, at the time that he leased them to Hatfield, and that he
did not remove him, although he agreed to,"and that Burns remained in
the possession of the portion of the premises that he was oécupying trom
that time up to, and until after this cause was commenced, by distraining
the goods of Hatfield, and that too, when Hatfield was continually protest-
ing agaiust his occupancy, and insisting upon Fullerton’s dispossessing
him. And farther, that Hatfield lost the use of a large portion of the
premises that were by him leased ; and was disturbed, and to a great ex-
tent deprived of the occupancy of the balance, and thus losing the benefits
that he might have derived to a great extent from their possession and oc-
cupancy. We think it raises another question, and that question is,

whether a distress would lie or not.

We say that distress will not lie, because the landlord has not, as he
admits, fulfilled the entire conditions of his agreement. Thus, as we say,
absolving the existence, by his own default, of the condition of the par-
ties, and the obligation of Hatfield as tenant. We are not aware that this
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question has ever been presented to this Court, as it is now presented,
and if it has not, then we now present it upon what we believe to be the
true proposition of law, to-wit: That the failure upon the part of the land-
lord to give possession of the entire premises by him leased, deprives the
landlord of that right which the law throws around him, of distraining the
goods of the terant for rent that may be due to him for the use of that
portion of the premises which he has occupicd. And that the only reme-
dy which the landlord has against the tenant is, in an action for usc and
occupation. We cite the Court to the case of Lawrence vs. French, 25,
Wendall's Rep., page 443, which is a case simiiar to the present one. The
Court there decided that ¢ where premises are demised at a fixed rent
and the Zenant enters, but is provented-from obtaining the whole of the
premises by a person holding a part under a prior lease executed by the
landlord, the latter has no right to distrain for a proportionate part of the
rent reserved, by deducting the value of the part held under the prior
lease, and demanding the residue; though ¢t seems, that in such case the.
landlord is entitled to sustain an action for the use and occupation of the
premises, and recover under a guantum mernit.”

E. F. RUNYAN,
Att’y for Appel’t,
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question has ever been presented to this Court, as it is now presented,
and if it has not, then we now present it upon what we believe to be the
true proposition of law, to-wit: That the failure upon the part of the land-
lord to give possession of the entire premises by him leased, deprives the
landlord of that right which the law throws around him, of distraining the
goods of the terant for rent that may be due to him for the use of that
portion of the premises which he has occupicd. And that the only reme-
dy which the landlord has against the tenant is, in an action for usc and
occupation. We cite the Court to the case of Lawrence vs. French, 25,
Wendall's Rep., page 443, which is a case simiiar to the present one. The
Court there decided that ¢ where premises are demised at a fixed rent
and the Zenant enters, but is provented-from obtaining the whole of the
premises by a person holding a part under a prior lease executed by the
landlord, the latter has no right to distrain for a proportionate part of the
rent reserved, by deducting the value of the part held under the prior
lease, and demanding the residue; though ¢t seems, that in such case the.
landlord is entitled to sustain an action for the use and occupation of the
premises, and recover under a guantum mernit.”

E. F. RUNYAN,
Att’y for Appel’t,



255 _. [/

2

(L

Of g lZoptlr

——a

CE :
(tedd Siz, 75 v 3o
\ 7
¢ X A gtrteeel




SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

MOSES C. HATFIELD,
vs. APPEAL FROM SUPERIOR
ALEXANDER N. FULLERTON. Courr or Cricaco.

POINTS OF DEFENDANT IN ERROR.

This was a proceeding by distress for rent; in which it was
proved that a former tenant of Fullerton, who agreed, upon the
making of the lease by F. to Hatfield, to surrender the premises,
afterwards wrongfully refused to do so; and, upon this, the tenant
vefuses to pay rent, and insists upon it as a defence in this suit.

In a note to 8 Term Reps. Dudley vs. Folliott, 587, quoting
from 22 H. 6. If a lease be made for a term of years by deed so
that the lessor is chargeable by writ of covenant, if a stranger,
who has no right, oust the termor, yet he shall not have a writ of
covenant against his lessor. But, if' /e, to whom the right belongs,
oust the termor, then he shall have covenant against the lessor.

Tisdale vs. Essex, 1 Hob. (85) 96. But the law shall never
judge that I covenant against the wrongful act of strangers, ex-
cept my covenant express to that purpose, for the law itself doth
defend every man against wrong.

Ellis et al vs. Welch, 6 Mass. 251.



(2)

A general covenant in a lease for quiet enjoyment, extends only
to entries and interruptions by those who have lawful title but not
by wrong-doers ; for the tenant has his remedy by action for all

tortious entrics-and disturbances.

Hays vs. Bickerstaffe, Vaugh. 122.
Platte on Covenants, 313.

Gardner vs. Keteltas & McCarthy, 3 Hill N. Y. Rep. 330, is a
case in point. The plaintiff sought to recover damages againt the
defendants for not putting him in possession of premises leased to
him by them. One Morse was, at date of lease, in possession,
claiming under a prior lease. But, it appeared, that he had no

right thereunder.

The Court say : “If the party holding is & wrong-doer, the rem-
edy of the lessee is as perfect and effectual to dispossess him af-
ter as that of the lessor was before the execution of the lease.
This is clearly so, as it respects the remedy by ejectment. * * *
Indeed, as to the remedy by rejectment, the suiz must be brought
by the lessee, the right of entry being in him alone at the time.
Upon the well settled construction of the covenants of title and
quiet enjoyment, it is not the duty of the landlord, when the prem-
ises are wrongfully held by a third person, to take th2 necessary
steps to put his lessee in possession. The latter being clothed
with the title by virtue of the lease, it belongs to him to pursue
such legal remedies as the law has provided for gainingit, whether

few or many.

W. T. BURGESS,
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SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

MOSES C. HATFIELD,
: vs. APPEAL FROM SUPERIOR
ALEXANDER N. FULLERTON. Courr or CHICAGO.

POINTS OF DEFENDANT IN ERROR.

This was a proceeding by distress for rent; in which it was
proved that a former tenant of Fullerton, who agreed, upon the
making of the lease by F. to Hatfield, to surrender the premises,
afterwards wrongfully refused to do so ; and, upon this, the tenant
refuses to pay rent, and insists upon it as a defence in this suit.

In a note to 3 Term Reps. Dudley vs. Folliott, 587, quoting
from 22 H. 6. If a lease be made for a term of years by deed so
that the lessor. is chargeable by writ of covenant, if a stranger,
who has no right, oust the termor, yet he shall not have a writ of
covenant against his lessor. But, if /e, to whom the right belongs,
oust the termor, then he shall have covenant against the lessor.

Tisdale vs. Essex, 1 Hob. (85) 96. But the law shall never
judge that I covenant against the wrongful act of strangers, ex-
cept my covenant express to that purpose, for the law itself doth
defend every man against wrong.

Ellis el al vs. Weleh, 6 Mass. 251.



A general covenant in a lease for quiet enjoyment, extends only
to entries and interruptions by those who have lawful title but not
by wrong-doers ; for the tenant has his remedy by action for all

tortious entrics and disturbances.-

Hays vs. Bickerstuffe, Vaugh. 122.
Platte on Covenants, 313.

Gardner vs. Keteltas & MeCarthy, 3 Hill N. Y. Rep. 330, is a
case in point. The plaintift sought to recover damages againt the
defendants for not putting him in possession of premises leased to
him by them. One Morse was, at date of lease, in possession,
claiming under a prior lease. But, it appeared, that he had no

right thereunder.

The Court say : * If' the party holding is & wrong-doer, the rem-
edy of the lessee is as perfect and effectual to dispossess him af-
ter as that of the lessor was before the execcution of the lease.
This is clearly so, as it respects the remedy by ejectment. * * *
Indeed, as to the remedy by rejectment, the suiz must be brought
by the lessee, the right of entry being in him alone at the time.
Upon the well settled construction of the covenants of title and
quiet enjoyment, it is not the duty of the landlord, w/en the prem-
ises are wrongfully held by a third person, to take ‘thz necessary
steps to put his lessee in possession. The latter being clothed
with the title by virtue of the lease, it belongs to him to pursue
such legal remedies as the laiv has provided for gainingit, whether

few or many.

W. T. BURGESS,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

MOSES C. HATFIELD, Appellant, ){ Grron B o dafirinm

8. Ene b 7(%144.9 s
ALEXANDER FULLERTON, Appelleo. |

ABSTRACT OF THE RECORD.

Action distress for rent.

Distress warrant issued to collect the sum of $196 85 rent for the use
of lot 5, in block 60, of Russell, Mather and Roberts’ addition to Chieago,
dated March 17th, 1859,

June 10th, 1859, appearance of the defendant, Hattield, entered by
his attorneys in the superior court of Chicago.

On the 12th day of November, 1859, cause tricd and issue found for

the plaintiff, and damages assessed at $175 00, and motion entered for a
new trial. ‘

On the 15th day of November, 1859, the motion so entered by the

defendant, Hatfield, for a new trial was overruled, and he thereupon
excepted.

The evidence consists in a stipulation and a lease. Stipulation sets
forth that the action is brought by the plaintiff against the defendant for
rent claimed to be due upon a lease dated May 1st, 1857, for lot 5, in
block 60, in Russell, Mather & Roberts’ Addition to Chicago. Thatthe
distress was made March 17th, 1859, for a balance ¢laimed to be due of
$196 85. T B

m . - LI P

That at the time Hatfield leased the lot of Fullerton, a portion of theo
lot was oceupied by William Burns under Fullerton, and that Fullerton,
at the time of the leasing of it, agreed to give possession of that portion
of the premises occupied Dy this party, and the party agreed with Ful-
lerton that he would leave; that Fullerton afterwards tore down the
fence put up by this party and tried to get possession but failed ," that
Matfield paid the first and second quarter’ srent under protest, and that
at the time he paid the second quarter’s rent, he gave Fullerton notice
that he would pay no further rent except said premises were cleared so
that he might have possession of the entire lot.

That Hatfield hired said lot and intended to use the rear portion that
was occupied by this party under Fullerton, and a portion adjvining it,
as a wood yard ; that by reason of the party continuing in the possession
and retusing to give it up under any circumstances whatever, Hatfield
was deprived to a great extent of the usc of the lot, and cntirely of the

use of the portion so oceupied by the party before referred to, also shut-
ting Hatfield oft from the alley.
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The lease is dated May 1st, 1857, between the parties, and forsaid lot 5,
and to continue until the 1st day of May, 1860, Hatfield to pay to Ful-
lerton as rent for the same the sum of $100 for the first year, $125 for the
second and third years each, to be paid in quarterly payments, eagh in
advance,and the further payment of all city taxes and assessments. Fur-
ther covenanting that he had received possession and would at the expira-
tion of the time yield thesame, &ec.

The point made by the defendant was that no distress would lie in any
case, except the party renting the premises obtain possession of the
catire premises leased.

That the defendant is only liable for use and cccupation, and that pro
rata, or in proportion to the amount he occupied.

Errors Assigned.

1. Court erred in entering a judgment in the cause against the
defendant.

9, The court erred in entering a judgment in the cause against the
defendant for the amount that appeared to be due upon the face of the
lease.

3. The court erred in not sustaining the objection of the defendant
to the action and dismissing the cause, because distress would not lie
where the party, plaintiff, had not given possession of the entire premises
to the defendant.

4 The court erred in not granting a new trial as prayed for by the
defendant, and in overruling his motion for a new trial.
E. F. RUNYAN,
Aty for Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

\

MOSES C. HATFIELD, Appellant, brne O of, EL o
S, @/Ma;/-
ALEXANDER FULLERTON, Appellee. }
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ABSTRACT OF THE BRECORD.
Action distress for rent.

Distress warrant issued to collect the sum of $196 85 rent for the use
of ot 5, in block 60, of Russell, Mather and Roberts’ addition to Chicago
dated March 17th, 1859. :

June 10th, 1859, appearance of the defendant, Hatfield, entered by

his attorneys in the superior court of Chicago.

On the 12th day of November, 1859, cause tried and issue found for
the plaintiff, and damages assessed at $175 00, and motion entered for a
new trial.

On the 15th day of November, 1839, the motion so entered by the
defendant, Hattield, for a new trial was overruled, and he thereupon
excepted.

The evidence consists in a stipulation and a lease. Stipulation sets
forth that the action is brought by the plaintiff against the defendant for
rent claimed to be due upon a lease dated May 1st, 1857, for lot 5, in
Llock 60, in Russell, Mather & Roberts’ Addition to Chicago. Thatthe

distress was made March 17th, 1859, for a balauce claimed to be due of
$196 85.

That at the time Hatfield leased the lot of Fullerton, a portion of the
lot was occupied by William Burns under Fullerton, and that Fullerton,
at the time of the leasing of it, agreed to give possession of that portion
of the premises occupied Dy this party, and the party agreed with Ful-
lerton that he would leave; that Fullerton afterwards tore down the
fence put up by this party and tried to get possession but failed, that
Hatfield paid the first and second quarter’ srent under protest, and that
at the time he paid the second quarter’s rent, he gave Fullerton notice
that he would pay no further rent except said premises were cleared so
that he might have possession of the entire lot.

That Hatfield hired aid lot and intended to use the rear portion that
was occupied by this party under Fullerton, and a portion adjuining it,
as a wood yard ; that by reason of the party continuing in the possession
and refusing to give it up under any circumstances whatever, Hatfield
was deprived to a great extent of the use of the lot, and entirely of the

use of the portion so oceupied by the party before referred to, also shut-
ting Hatfield off from the alley.

.
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The lease is dated May 1st, 1857, between the parties, and forsaid lot 5,
and to continue until the 1st day of May, 1860, Hatfield to pay to Ful-
lerton as rent for the same the sum of $100 for the first year, $125 for the
second and third years each, to be paid in quarterly payments, eagh in
advance, and the further payment of all city taxes and assessments. Fur-
ther covenanting that he had received possession and would at the expira-
tion of the time yield thesame, &e.

The point made by the defendant was that no distress would lie in any
case, except the party renting the premises obtain possession of the
entire premises leased.

That the defendant is only liable for use and occupation, and that pro
rata, or in proportion to the amount he occnpied.

Errors Assigned.
1. Court erred in entering a judgment in the cause against the

defendant.

9, The court erred in entering a judgment in the cause against the
defendant for the amount that appeared to be due upon the face of the
lease.

3. The court erred in not sustaining the objection of the defendant
to the action and dismissing the cause, because distress would not lie

. where the party, plaintiff, had not given possession of the entire premises

to the defendant.

4. The court erred in not granting a new trial as prayed for by the
defendant, and in overruling his motion for a new trial.

E. F. RUNYAN,
Aty for Appellant.
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The lease is dated May 1st, 1857, between the parties, and forsaid lot 5,
and to continue until the 1st day of May, 1860, Hatfield to pay to Ful-
lerton as rent for the same the sum of $100 for the first year, $125 for the
second and third years each, to be paid in quarterly payments, eagh in
advance, and the further payment of all city taxes and assessments. Fur-
ther covenanting that he had received possession and would at the expira-
tion of the time yield thesame, &e.

The point made by the defendant was that no distress would lie in any
case, except the party renting the premises obtain possession of the
entire premises leased.

That the defendant is only liable for use and occupation, and that pro
rata, or in proportion to the amount he occnpied.

Errors Assigned.
1. Court erred in entering a judgment in the cause against the

defendant.

9, The court erred in entering a judgment in the cause against the
defendant for the amount that appeared to be due upon the face of the
lease.

3. The court erred in not sustaining the objection of the defendant
to the action and dismissing the cause, because distress would not lie

. where the party, plaintiff, had not given possession of the entire premises

to the defendant.

4. The court erred in not granting a new trial as prayed for by the
defendant, and in overruling his motion for a new trial.

E. F. RUNYAN,
Aty for Appellant.
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SUPREME COURT OF ILLINOIS.

_—

THIRD GRAND DIVISION.

APRIL TERM, A.D. 1860.

—

MOSES C. HATFIELD
vs.
ALEXANDER N. FULLERTON.

This action is a distress for rent, brought by Fullerton, Appellee,
against Hatfield, Appellant. 3

The first duty of the Court in an action of this kind is, to find wheth- 7
er the relition of Landlord and Tenant exists, and if o, then to ascertain,
the amount of rent due from the tenant to the landlord, and so certify to
the officer making the distress.

In this cause there can be no doubt but, that Hatfield was the tenant
of Fullerton under the lease of May 1, A. D. 1857, and that the tenancy
would continue to exist until May 1, A. D. 1860, except the lease should
bo forfeited, or in some other way the relation of tenant should be ab-
golved. There is no dispute but that Hatfield was, at the time the war-



2

rant in this cause was delivered to the bailiff and by him served, in posses-
sion of a portion of the premises mentioned in the lease. And that he en
tered into that possession by virtue of the lease before referred to, and
that whatever rent the portion of the premises, by him occupied, might
be worth, he would be liable to Fullerton for, in an action for use and oc-
cupation.

The question presented to the Superior Court, on the trial of this
cause, was, whether an action or distress for reut would lie upon the facts
there presented. IHatficld insisting that the proper action would be for
use and occupation, and that he was only liable upon the quantum mernit
for that portion of the premises which he actually obtained the possession
of and occupied ; and that the failure upon the part of Fullerton to remove
Burns from the premises and give him the entire possession of them, ab-

golved him from all obligation as tenant.

There could be no question but that the appellant, Hatfield would be
the tenant of Fullerton, if he had obtained the possession of the entire
premises, by him leased, of the appellee, Fullerton, but when it is admitted
by the appellee, that one William Burns was occupying the premises, or
a portion of them, at the time that he leased them to JIatfield, and that he
did not remove him, although he agreed to, and that Burns remained in
the possession of the portion of the premises that he was occupying from
that time up to, and until after this cause was commenced, by distraining
the goods of Hatfield, and that too, when Hatfield was continually protest-
ing agaiust his occupancy, and insisting upon Fullerton’s dispossessing
bim. And further, that Hatfield lost the use of a large portion of the
premises that were by him leased ; and was disturbed, and to a great ex-
tent deprived of the occupancy of the balance, and thus losing the benefits
that he might have derived to a great extent from their possession and oc-
cupancy. We think it raises another question, and that question is,

whether a distress would lie or not.

We say that distress will not lie, because the landlord has not, as he
admits, fulfilled the entire conditions of his agreement. Thus, as we say,
absolving the existence, by his own default, of the condition of the par-
ties, and the obligation of Hatfield as tenant. We are not aware that this



3

question has ever been presented to this Court, as it is now presented,
and if it bas not, then we now present it upon what we believe to be the
true proposition of law, to-wit: That the failure upon the part of the land-
lord to give possession of the entire premises by him leased, deprives the
landlord of that right which the law throws around him, of distraining the
goods of the texant for rent that may be due to him for the use of that
portion of the premises which he has occupicd. And that the only reme-
dy which the landlord has against the tenant is, in an action for usc and
occupation. We cite the Court to the case of Lawrence vs. French, 25,
Wendall's Rep., page 443, which is a case simiiar to the present one. The
Court there decided that ¢ where premises are demised at a fixed rent
and the Zenant enters, but is prevented from obtaiving the whole of the
premises by a person holding a part under a prior lease executed by the
landlord, the latter has no right to distrain for a proportionate part of the
rent reserved, by deducting the value of the part held under the prior
lease, and demanding the residue; though i seems, that in such case the

landlord is entitled to sustain an action for the use and occupation of the

premises, and recover under a quantum mernit.”’
E. F. RUNYAN,
Att’y for Appel’t.
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