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STATE OF ILLINOIS,
Supreme Court, Third Grand Division.

s

OTTAWA. APRIL TERM, 1864.

- D e

JAMES M. SHACKELFORD,}
—VS.— Error to Tazewell Cireuit Court.

SAMUEL P. BAILEY.

BRIET FOR PLAINTIFFS IN ERROR.

~ This is an action of ejectment for a forty acre tract of land—the
SE} of the SE} of section 2, town 24, N.R. 5W.3dP.M. The
plaintiff gave in evidence, a Patent to himself from the United States,
for the land in controversy, and the defendant admitted that at the
commencement of the suit, he was in possession.  This was the plain-
tiff’s case.

The defendant against the objections of plaintiff, gave in evidence
as color of title under which to prove payment of taxes, two deeds,
as follows: -

1st. A sheriff’s deed, on a sale for taxes, (amount of taxes fifty
cents,) to defendant, for 34 acres out of the tract, without saying
what part of the tract.

The second deed is a sherifi’s deed, on a sale for taxes for 7 acres,
off the ecast side of the SE SE sectin 2, town 24, N. R. 5 East.

Poixt 1.

This first sheriff’s deed is void for uncertainty, and is not even col-
br of title to support payment of taxes under our statute. It is
simply 84 acres out of a 40 acre tract.  The land cannot be located,
and the deed is wholly void for all purposes, for uncertainty. (Laf-
lin vs. Harrington, et. al., 16th I11., 301.)

PoIxt 2.

It was crror to admit the second deed, it not describing the
land nor any part of it. The land in controversy is in range 5, west.
This land is 5 east.

Poixt 3.

Defendant showed no color of title, therefore the payment of taxes
did not avail—he was a mere naked pogsessor. There must be both

. color of title and payment of taxes to avail. (Chickering et. al. vs.

Failes, &c., 26th Ill., 507.)
Porxt 4.

The first instruction for defendant is erroneous, because it makes
the jury judges of what is color of title, and because there was not a

particle of evidence as to whether the land was vacant or not. It was-

at most, an abstract proposition of law, and should not have been giv-
en. (Vallandingham vs. Houston, 4 Gill, 127. Nealy vs. Brown,
et. al., 1 Gill, 14. McBain vs. Enlow, 13th Ill., 78. Atkinson vs.
Lester et. al,, 1 Scam., 409.)

g



b' . PoiNt 5.
The court should have granted the motion for a new trial,

reasons stated in the motion. Sece Abstract.
Poixt 6. ;

The court after amending the record at the Feb. term, 1860, by al-
tering and entering the verdict, after putting it in form, should have
granted the plaintiff a new trial on payment of costs under the stat-

; : : ) ute. Previous to that time there was no verdict to support a judg.
L ment, and there could be no judgment. Immediately upon the cor-
| roction of the record, the plaintiff paid the costs and moved for a
| new trial under the statute. Tt should have been granted. (Purple’s
Statutes, Vol. 1, page 508, section 29 and 30.) Each point is deem-
ed well taken, and the judgment should be reversed, and the cause | |

vemanded.

¥
; ' R. E. WILLIAMS,
For Plaintiff in Error. :‘
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SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRIT, TERM, A.D. 1884

JAMES M. SHACKELFORD, |
- ERROR T0 TAZEWELL
SAMUEL P. BAILEY. |

Brier ror DErENDANTS 18 ERROR.

Plaintiff assigns for Error, that the Tax Daeds offered in evidenee were im_

properly admitted.
. Ist. Because they do not deseribe the lands.
2d. Because they have no date.
3d. Because there is no judgment or precept to support them. (Abstract p. 1)
The first deed describes the land as 84 acres out of the tract. :
The tractis SE1 of S E 12, 24, 5.

L. ITow is the court to know that these 34 acres do not comprise the entire
quarter? Many quarters sold, frequently do not hold out the full 40 acres. Such
may be the case here. If so, the description is sufficient.

2. If the quarter contained 40 acres, these 34 acres must be taken from the
East side of such tract.” The statute determines where the part sold shall be
located. Even in this view of the case, this description is sufficiently certain ag
to where the 34 acres are situated. Tlne.); arc on the Zast side of the tract. Tha

Law determines it.

That the deeds have no date does not invalidate them.

The date is not essential. They take effect from the time of their delivery
And the presumption is that they were made at the proper time.

Blackwell on Tax Titles, 437.
2 (il 271.



2
The acknowledgment shows when the deeds were made.

To the third objection that there is no judgment or precept to support these
deeds, we simply reply that none s required.

As claim and color of title, they are préma facie sufticient. We are not bound
to show that the pre-requisites of the statute have been complied with.

27 111, 483.

And to this, as well as to all of plaintiff’s objections to these deeds, \'ve might
apply the doctrine as laid down in 17 Ill. 498. “That color of title may com-
mence without any writing; and it founded upon a writing, such writing need
not show on its face a préima facie title, but may be good as a foundation for color,
however defective otherwise.”

Vide also 16 Ill. 430.

The payment of tawes appears to have been on the SZ. SE. 2. This is a pay-
ment on all the land in the tract.

The last deed for seven acres describes the land as being on the Zuast side. This
is sufficient. It locates the land, and the taxes having been paid thereon for seven
vears in succession, the title is good.

WEAD & COCHRAN,
for Defendants in Error.
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STATE OF ILLINOIS,
Supreme Court, Third Grand Division,

~ PETS

(‘)T'I‘;\\\';\. APRIL TERM, 1864.

-Se

JAMES M. SHACKELFORD,]

—VS.— = Lrror to Tazewell (ireudt ('(.:-url.
- SAMUEL P. BAILEY.
PAGE OF RECORD. ABSTRACT OF TITE RECORD.

128 Declaration and notice in ejectment.

Rule to plead.

Plea, not guilty.

’Flml and verdict for defendant, and judgment against plaintift fm'
costs. :

Motion of plaintiff to enter final judgment.  Record amended to

D v -

I
o

make verdict proper. Upon this amendment of the record, plaintift

9 paid all the costs and moved for a new trial under the statutes. Mo-
tion denied.  Bill of exceptions commences.

9 10 Plaintiff gave in evidence, a patent from the United States, to lnln-

self, for the land in the declaration.
11 Defendant admits that at the commeincement of the suit he was in
possession of the land.
Plaintift closes.

11 12 Defendant gave in evidence, a sheriff’s deed on a sale for taxes,

(amount of taxes 50 cents,) to 84-acres out of the tract, without de-
seribing it—deed has no date.
13 Plaintiff objects to the introduction of this deed :
Ist. Because it did not deseribe the land.
2nd.  Deed has no date. !
3d. There'isno judgment or precept to support the deed. Ob-
Jections overruled, and plaintiff excepts.
Def'end.mt then introduces tax receits for the years 1848, '49, ’50
‘51, '52, '53, ‘64, '55, '66, '5T; also for the year 1843, paid by Td(‘]\~
erberry, who was the purchaser at the tax sale, and assigned his cer
tificate to Baily, the defendant, who took the deed.
18 14 15 Defendant then gave in evidence, a sherift’s decd on a sale for tax-
es, for T acres off the Bast side of the SE SE section 2, town 24, N.
16 R. 5, East. Deed without date. Objected to by plaintiff because it
did not describe the land---has no date, and there is no judgment or
precept to support it.  Objections overruled, and plaintiff excepts.
Plaintiff then proved that there was no judgment against the
16 land for taxes for any year; no certified lists of assessments, and in
17 general, no papers or no proper papers ; that defendant wasa prac-
tlcmg lawyer and frequently looked at these matters in the offices,
examining the records, &e. _ Baily was a practicing lawyer since
_ 1837---a good lawyer.
18 This was all the evidence.
Defendant’s first instruction :  That if the jury are satisfied from
the evidence, that the defendant had color of title, made in good faith
to, and paid all taxes assessed on the land in controversy ; the same




PAGE OF RECORD, being vacant and unoccupied for seven successive years before the

19
20
20
2922
29

commencement of this suit, he shall be adjudged the legal owner
thereof to the extent and according to the purport of his paper title.
2nd Instruction.

3d Instruction.

4th Instruction.

5th Instruction.

6th Instruction.

Plaintiff excepts to the giving of all these instructions.

Plaintiff moves for a new trial on the ground—

Ist. The verdict is against law and evidence.

2nd.  The court improperly admitted sheriff’s deeds for defendant.

3d.  The court gave improper instructions for defendant. Motion
overruled and exceptions taken.

Agreement as follows :

“Ttis agreed by the parties to this agreement, that the bill of ex-
ceptions lierein, shall be taken as the record in this cause, and the
facts therein set forth, shall be taken as all the proofs in this behalf ;
and the Supreme Court may decide upon the merits of this case.as
shown by the bill of exceptions and matters and things therein con-
tained.”’

Signed by the parties, &e. \

Motion on the part of the defendant for final judgment.  Overrul-
ed, but verdict ordered to be amended. .

Costs being paid, plaintiff moves for a new trial under the statutes.
Motion overruled, and ruling excepted to.

Clerk’s certificate.

ERRORS ASSIGNED.

Ist. The court erred in admitting first deed offered by defendant
below.
~ 2nd. Court erred in admitting second deed offered by defendant
below. '
8d. Court erred in giving defendant instructions.

4th. The court erred in not setting aside the verdict and grant-
ing a new trial at the April term, 1858.

5th.  The court erred in not entering final judgment then upon
payment of costs, setting it aside and granting a new trial under the
statute at the February term, 1860. ~iad
. 6th. The court erred in not granting to the plaintiff, a new trial
‘at the February term, 1860.

Error is-joined by defendant’s counsel.

R. E. WILLIAMS,
For Plaintiff in Error.







