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SUPREME COURT.
STATE 0F ILLINOIS,

APRIL THEHRM, 1862. -

THOMAS LORD and LAFAYETTE 1. SMITH, Appellants,
vS.

SAMUEL FAVORITE, Appellce.

APPEAL FROM SUPERIOR COURT OF CHICAGO.

Tris is a suit by Favorite, as endorsee of the note of Lord and

1 .
Smith, appellants, dated 19th April, I861, payable to order of
Wahl Brothers, two months after date, for $589, and endorsed in
blank by “Wahl Bros.”

6 The defendant plead the general issue, and @ave notice as fol-

lows :

“Take notice, that the above named defendants, on the trial of
this cause, will give in evidence, and insist that, at the time when
the note sued upon in this cause, became due and payable, and for
along time before, and for a long time thereatter, it was the pro-
perty of Francis A. Hoffman, Otto Gelpcke, and Alexander Siller,
doing business in the City ot Chicago, under the name and style
of Hoffman & Gelpcke, and in their actual possession and control :
and on the day of payment of said note, and while the same was
still owned and possessed by the said Hoftman & Gelpeke, the
said deferidants, then being, and for a long time before, having

been the owners, and having the actual possession of a certain
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paper, commonly called a certificate of deposit, in words and

figures substantially as follows, to-wit :

$ 740 1, Chicago, April 22nd, 1761. No. 27291.

Buell, Hill & Granger have deposited with us Seven
Hundred and forty and Thirty-seven One-hundredth Dol-
lars, in Currency, payable on return hereof to the order
ot .J. . Lester.

BANxERrs.

HOFFMAN & GELPCKE.

Hoffman & Gelpcke,

Endorsed as follows:
Pay Buell, 1Iill & Granger, or order.
J. H. LESTER.

Pay Lord & Smith, or order.
BUELL, HILL & GRANGER.

Under and by virtue of which said certificate, and the said
endorsements, the said defendants were entitled fo have and
demand of said Hoffman & Gelpcke, the said sum of $740 and
thirty-seven one-hundredth, and that sum being then and there
due to said defendants, from the said Hoffman & Gelpcke, the said
defendants then and there applied to the said Hoffman & Gelpcke,
and showed them the said certificate, so as aforesaid endorsed, and
offered and demanded to surrender the same to them, and apply
the same or so much thereof, as might be necessary to pay the said
note, which the said Hoffman & Gelpcke refused to allow. And
these defendants will further prove, that the said plaintiff took or
procured the said note from the said Hoffman & Gelpcke long
after the same became due and payable, and after the right of said
defendants had accrued; and that the said Hoffman & Gelpcke
now do, and have ever since that time, owed the said sum of seven
hundred and forty and thirty-seven one-hundredth dollars to the
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said detendants, which sum is still due and unpaid, and that the
said defendants will set off and allow, on the trial of this cause, so
much of the said sum of seven hundred and forty and thirty-seven
one-hundredth dollars, against the said demand of the said plaintiff
on said note, as will be suflicient to satisty and discharge the
same, according to the form of the statute, in such case made and
provided.

And the said plaintift' will take further notice, that on the trial
of this cause, the said defendants will prove and insist, that what-
ever right the said plaintiff has in said note, if he has any right
therein, was acquired after the same became due, and that at the
time when the same so became due, and while the same: was the
property of Hoffman & Gelpcke, through whom the said plaintiff
procured the same, the said Hoffman & Gelpcke were and ever
since have been, and still are indebted to the said defendant in the
further sum of seven hundred and forty dollars and fifty-seven
cents, upon a certain certificate, commonly called a certificate of
deposit, becoming due the 22d day of April, A. D. 1861, and paya-
ble in currency, on the return of said certificate to the order of J.
H. Lester, and duly endorsed to the said defendant before the day
of the payment of said note; and that the said defendant'will set
off and allow on the trial hereof, so much of the said sum.as will
be suflicient to satisfy and discharge such demand, according to the
form of the statutes in such cases, made and provided.™

On the trial the plaintift read in evidence the following note, and
rested his case:

Curcaco, April 18, 1861.
Two months after date, we promise to pay to the order of Wahl
Brothers, five hundred and eighty-nine dollars, at Western Marine

Bank, value received.
LORD & SMITH.,
Endorsed, Wanr Bro’s.
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The defendant then called A. G. Smith, and offered to prove by
him and another witness, all the facts set forth in the notice ; and
also offered the certificate of deposit, mentioned in the notice, and
that on the day the detendant offered to Hoffman & Gelpcke as
set out in the notice, there was posted in their (II. & G.’s) bank a

notice that bills of all Tllinois bank would be taken in payment of
notes due them.

The testimony was objected to by plaintiff, and objection was
sustained by the Court, and detendants excepted.

The jury then found a verdict for plaintiff, for $606.08, being
twenty-four cents in excess of the principal and interest on the
note.

The defendant moved for a new trial on following grounds :
1st. Court improperly excluded testimony oftered by detendants.
2nd. The verdict was against the evidence.

3rd. The damages are excessive.

The motion was overruled and judgment entered for amount of
verdiet, and appeal taken.

ERRORS ASSIGNED.

1. That the Court below erronously excluded the testimony of
the defendants.

2. That the verdiet was for more than the amount of the note

and jnterest.
: H. B. HURD,
Attorney for Appellants.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN.

APRIL. TERM, 1862, AT OTTAWA.

LAFAYETTE H. SMITH and
THOMAS LORD

A BRIEF.
SAMUEL FAVORITE. J

This is a suit by Favorite, as endorsee of the note of Lord and Smith, ap-
pellants, dated 19th April, 1861, payable to order of Wahl Brothers, two months
after date, for $589, and endorsed in blank by ¢Wahl Bros.”

The defendants below, Lord & Smith, filed a notice with the general issue,
that upon the trial, they should prove, substantially, the following facts: That
soon after the note wus given, it was sold to Hoffman & Gelpcke, bankers, and
at the time it brcame due, and for some time afterwards, belonged to them, and
was in their actual possession ; that on the day. their note became due and pay:
able, Lord & Smith, having and owning Hoffman & Gelpcke’s certificate of de-
posit for $740.37, payable on return of the certificate, applied to Hoffman &
Gelpcke, and showed them the certificate, and offered and demanded to surrender
the same to them, and apply the same, or so much as might be necessary to pay
their note, which they refused to allow ; that Favorite took the note of Hoffman
& Gelpcke, long after it became due and payable.  The notice further claims
right to set off the certificate of deposit against the note.

On the trial, the defendants offered to prove the contents of their notice,
and that at the time referred to, Hoffman & trelpcke advertised that they would
take curremcy in payment of notes due them.

The Court refused to hear any testimony in support of the notice, on the
ground that the defendants could have no defense as against the assignee.

The judgment was rendered for sixty cents more than the principal and
interest of the nute. This was made n point on motion for new trial below, and
the plaintiff did not enter a remittiter.

We make the following points:
I

Thae tender by Lord & Smith to Hofinin & (elpcke of their certificate of
deposit, on the very day the note was due, showing the funds in their hands
sufficient to pay their note, should be considered as a payment.



IT.

The 9th sec. of chap. 63, Revised Statutes, '45, provides that “if any note
be endorsed after the day on which it becomes due and payable, the maker shall
be allowed to set up the same defense as if the action had been brought in the

‘name of the party to whom the note was originally made due and payable.”

The note was made payable to the order of Wall & Bro., and they ordered
it to be paid to Hoffman & Gelpcke, in whose hands it fell due. It therefore
was made due and payable in the first instance, originally, to them. They
ave the only persons that sustained the character mentioned in the statute, viz. :
«The person to whom the note was originally made due and payable.” It
never was due to Wall & Bro., and never payable to them. It was both due
and payable.to Hoffman & Gelpcke.

The case of Root vs. Trwin, 18 Ill., 147, was not such a case as the pres
ent. We have no fault to find with the decision, as applied to that case. It
was undoubtedly right on the case made, but there is a clear distinction between
that case and this, both with reference to its equities and the application of the
provisions of the statute.

I1I.

Under a statute like ours, providing for set-offs between parties to the suit,
it was held by Justice Beardsley, in Bridge vs. Johnson, as follows :

« All set-offs not growing out of contracts or dealings between the immedi-
ate parties to the suit, are a departure from the letter, and are admitted under
the equity of the statute. Now, in regard to promissory notes, the books are
fall and uniform, that where a note is negotiated after it is due, its non-payment
is a suspicious circumstance ; it is dishonorable ; and the endorsee or purchaser
takes it wholly on the credut of the endorser, payee, or seller, and subject to all
the equities that existed against him. . 4 Mass. R., 372 ; Chitty on Bills, 98,
119; L Camp., 383, 3 T. R., 8L; 2 Caines, 372. Taking it wholly on the
credit of the assignor, or seller, and uot on the credit of the maker, the purchas-
er stands in the relation of an assignee of a chose in action. If therefore, a
dishonored note hus passed through half a dozen hands before it comes to the
plaintiff, with each of whom the makee has had dealings, and has a balance due’
him from each, I think, under the equity of the statute, the plaintiff would be
considered the representative of all through whose hands the note has passed
after due, and the maker might avail himself of all these set-offs agai
when sue’d by the holder.” - o B

Bridge vs. Johnson, 5 John., 356.  Driggs vs. Rockwell, 11 John, 510.

IV.

It is true the excess of damages is but small, yet the plaintiff below should
not be allowed to insist upon his verdict. If the Court has any discretion,
where shall the limit be? It he is allowed to remit here, it should certainly be
on terms—payment of all costs.

HURD, BOOTH & POTTER,
- Attorneys for Appellant.









Jameson & Morse, Printers, Chicago.

SUPREME COURT.

APRIL TERM, 1862,

THOMAS LORD ]
AND
LAFAYETTE H. SMITIL \ A ppeal from Superior Court of Chicago.
V8.
SAMUEL FAVORITE. J'

BRIET FOR APPELLEE, BY ARRINGTON & DENT.

The action, in the Court below, was founded upon a note of the
following tenor :

3589 . Curcaco, April 19th, 1861.
Two months after date, we promise to pay to the order of Wahl
"Brothers five hundred eighty-nine % dollars, at Western Marine Banlk,
value received.

(Signed) LORD & SMITIL”

This note, being indorsed in blank by the payees, was put in circn-
lation, and after one or more intermediate transfers by delivery, came
into the hands of the appellee, who instituted suit thereon against the
appellants. s = —— s S

The defense set up, by notice of set-off under the general issue,
was briefly this:

“That when the note became due, it was the property of Hoffman
& Gelpcke, bankers, in Chicago, and that Lord & Smith then held a
certificate of deposit, issued by Ioffman & Gelpcke, of the following
tenor:



S74057, Cnicaco, April 22d, 1861. No.

Buel, Hill & Granger have deposited with us seven hundred
forty %7 dollars, in currency, payable on return hereof, to the
the order of J. H. Lester.

(Signed) HorryMaN & GELPCKE.

Bankers.

Hoffman & Gelpcke,

On this certificate were two indorsements :

1. “Pay Buel, Hill and Granger, or order.”
(Signed) J. II. Lester.

2. “Pay Lord & Smith, or order.”
(Signed) Buerr, Hitr. & GRANGER.

The noticerunder the general issue further alleges, “that Lord and -
Smith, at the maturity of their note, applied to Hoffinan & Gelpcke,
and showed them such certificate, and offered and demanded to sur-
render the same, and to apply the same, or so much thereof as might
be nccessary, to pay the said note; which Hoffman & Gelpcke refused.
And also that Favorite took the note after its maturity.

Upon the trial, Lord & Smith tendered evidence to sustain the alle-
gations made in their notice ; and also offered to prove that at the matu-
rity of the note, at the time of said offer to return the certificate, Hoff-
man & Gelpcke had posted up in their bank a notice that bills of all
1llinois banks would be taken in payment of notes due them. The evi-
dence was objected to by Favorite, and the objection was held good by
the court.

From this statement, it is obvious that the principal question in
controversy is purely legal, viz: “In an action by the final indorsee
against the maker of a note, can- the defendant plead a set-off against
one of the intermeediate indorsers.”

But the question is not subject to discussion in this court. It was
decided in the negative in the case of Root vs. Irwin, 18 1U., 147, where
itis expressly ruled, and in the clearest manner, “thatthe claim interposed
by way of set-off, must be one against the plaintiff in the action, or
against the payee of the note.” And after citing the statute on the
subject, Judge Caton says: Surely, there is no mistaking the meaning
of this statute.”



It was a question depending upon statutory law, and the raling just
cited involved a construction of both the 19th § of chap. 83 of the Reav.
Stat. ot 1845, and the 8th § of chap. 73 of the same statutes.

The English rule is thus stated : A party taking an overdue bill or
note, takes it subject to the equities to which the party delivering the
paper to him was subject, but with this restriction, that the equities must
be such as arise out of the bill or note transaction itself, and hence he is
not subject to @ set-qff in respect to a debt due from the indorser to the
maker of the note arising out of collateral matters.”

Clitty on Bills, 12th Am. ed., p. 220.
Burrough vs. Moss, 10 B. & C., p. 558.
5 M. & R., p.296.

This is equally fatal to the appellants.

In the second place, it may be remarked, that the claim of Lord &
Smith against Hoffman & Gelpcke does not appear to have been in a
condition to constitute the subject of a set-off, even if the note had been
sued by the latter. To be a matter of set-off, a debt must be completely
due and in arrear at the bringing of the action. (1 Chét: PL., 572.)
But the certificate was not due betore demand of payment, and the no-
tice does not allege any such demand, nor was there any offer of proof to
that cffect. The only demand pretended was to return the certificate and
apply it or so much thereof as might be necessary to pay the note. Thus
Hoffman & Gelpcke refused to take a certificate payable in currency for a
note for specie.
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