INlOE et

12977

Supreme Court of Illinois

Eitzell et al

Vs.

Miller

T1641 7



~»




‘

IN THE SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION, APRIL TERM, A. D., 1860.

HENRRY EITZELL and
FRANKLIN REITZELL,
Administrators of Estate of Philip
Reitzell, Deceased, APPEAL FROM STEPHENSON.
Appellants, I
VS.
JOHN MILLER, Appellee. J :

"This was an appeal from an order of the County Court of Stephenson
county, in the State of Illinois, allowing a claim in favor of John Miller, - p-
pellee herein, against the estate of Philip Reitzell deceased, and tried in the
Stephenson Uircuit Court before Hon. BENJAMIN R. SHELDON, Judge, and
a Jury, at the December term, 1859. ¥

‘1l Appeal bond in appeal from the County Court.

2  Record of proceedings in Countv Court hereinalter set forth in
bill of exceptions.

6 Process from Circuit Court in appeal.

8 January 18, 1860, issue—trial. January 19, 1860, verdict for appellee
—damages $3,255 (65-100—motion of appellants for new trial.

January 25, 1860, appellants file points on motion for new trial and in
arrest of judgment.

9 TFebruary 2, 1860, appellee remits $1,179 17-100; motion for new trial
overruled and judgment against appellants for $2,076 48-100 to  be paid in
due course of administration ; judgment against appellee for costs ; appel-
lants pray appeal ; order of appeal.

10 February 4, 1860, order of court by consent of parties allowing two weeks
to settle bill of exceptions.

February 16, 1860, appellants (ile bill of exceptions showing—transcript
of record of Probate Court as follows :

1L Stephenson County Court, March Term A. D., 1859.

March 7, 1859, comes the appellee by his Attorneys, and F. W.S. Braw-
ley as counsel for two of the heirs of Philip Reitzell deceased, pleads general
issue and statutes of limitations; court after hearing the evidence continued
further hearing to March 15, 1859.

12 March 15, 1859, appellee files his proof of notice to appellants of intended
presentation of his claim, and F. W. S, Brawley appears for appellants for
the purpose of taking advantage of any defect in the proceedings therein.

March 18, 1859, judgment in County Court against appellants for $3,-
143 79-100, and order for execution thereon.

And on trial of this cause (in the Circuit Court) appellee, as being his
claim against estate of Philip Reitzell deceased, presented an account marked

14 «A,” in the following words and figures :

“Hstate of Philip Reitzell deceased,

“To John Miller, Dr,,

“J'o this amount due for bal. on ac., & interest, $5000 00."

“Hreeport, May 7th, 1852.”

“Piled May 7Tths1852, Wm. Preston, Clk."”

And the submission to arbitrators and award marked exhibit B and C,
hereinafter copied.

15 Appellants without waiving any benefit, right or advantage to them, ac-
cruing on account of any discontinuance or irregularity on part of appellee
at any time in the prosecution of his claim, plead general issue and the sev-
cral statutes of limitations; that this claim was not filed or exhibited in the
Probate Court within two years from granting of letters in estate of Philip
Reitzell deceased ; that this cause was not commenced within five years
from November 5, 1849 ; that the claim wasnot prosecuted within seven
years from the death of Philip Reitzell, and so was barred.

Appellee called John A. Clark as a witness and exhibited to him a writ-

ing, marked exhibit “B,” purporting tobe anaward, in the words and figures

following :



YSTATE OF ILLINOIS,
County of Stephenson. }

16 To all to whom these presents shall come : We, John H. Adams, John
K. Brewster and John A. Clark, send greeting :

Whereas, there are several accounts depending, and divers controversies and
disputes have arisen between Henry Reitzell and Franklin Reitzell, of the
County of Stephenson, and State of Illinois, Administrators of the estate of
Philip Reitzell deceased, late of said Stephenson county, of the first part, and
John Miller of the said county of the second part, and Jonathan Reitzell of
the said county of the third part, and whereas, for the putting an end to the
said controversies and disputes, they, the said Henry Reitzell and Iranklin
Reitzell, Administrators &c., as aforesaid of the first part, John Mi'ler of the
second part, and Jonathan Reitzell of the third part, by their agreement of
submission duly executed and bearing date August 16th, A D., 1850, have
agreed and promised, and also by their several bonds or obligations bear-
ing date August 16th, A. D., 1850, have reciprocally become bound each
to the other in the penal sum of five thousand dollars, to stand to and abide

erform and keep the award, orderand final determination of us, the said
John H. Addams, John K. Brewster and John A. Clark, so as the said award
be made in writing under our hands and seals, and ready to be delivered to
the parties in difference on or beforethe twenty-sixth day of August instant
as by the said agreement of submission and bond will fully appear. Now
know ye that we the said arbitrators, whose names are hereunto subscribed,
taking upon ourselves the burden of the said award, and having first fully
examined and duly considered the proofs and allegations of' all the said par-
ties, who were duly notified of the time and place at which the said award
would be made, do make and publish this our award between the said par-
ties in the manner following: First, we do award and order that John
17 Miller, party of the second part as aforesaid, is entitled to receive from Jon-
athan Reitzell the sum of four hundred and twenty-seven 94-100 dollars,
(427 94) and we do award and order that the said Jonathan Reitzell pay the
said sum of $427 94 to said John Miller. Second, we do award and order
that said John Miller, party of the second part as aforesaid, is entitled to re-
ceive from the estate of Philip Reitzell deceased, the sum of two thousand
and seventy-six 48-100 dollars, ($2,076 48) and we do award and order that
Henry Reitzell and Franklin Reitzell, Administrators as aforesaid, pay to
said John Miller the said sum of $2,076 48. Third, we do award and order
that the unsettled notes and accounts belonging to the late firm composed of
Philip Reitzell, Jonathan Reitzell and John Miller, a schedule of which an-
settled and unpaid notes and accounts is hereto annexed marked schedule
“A,” shall be equally divided between the parties of the first, second and
third parts, ¢. e. that Henry Reitzell and Franklin Reitzell, Administrators
as aforesaid, have one third part of said unpaid notes, and accounts, and that
John Miller have one third part of said notes and accounts, and that Jon-
athan Reitzell have one thivd part of said.unpaid notes and accounts.

The said award so made as aforesaid by us, the said arbitrators, has sole
reference to partnership accounts and demands existing between the mem-
bers of the late irm composed of said John Miller, Jonathan Reitzell and
Philip Reitzell deceased, trading as partners, in said County of Stephen-
son, and our said award as aforesaid has no reference to demands or accounts
existing between said parties or their representatives, otherwise than as part-
ners as aforesaid, or otherwise than as springing from said partnership trans-
actions.

Lastly, we do award, that upon the performance, severally, by the said par-
ties of the first, second and third parts, of the orders, and award hereby
made, that the said parties shall respectively execute to each other genera
releases of all claims and demands touching or concerning the premises afore-
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said or relating to thesame. In testimony whereof, we have hereunto set
our handsand affixed our seals at Freeport, this 22d day of August, A. D., 1850.
Tn presence of JOHN H. ADDAMrS. [SEAL.]{
CHAS. A. CLARK JOHN K. BREWSTER. [SEAL.]
? JOHN A. CLARK. [SEAL.]
19 Schedule A referred to in said award.

Twelve notes amounting to $164 11.

Accounts against divers persons, $788 28;”

Filed in Stephenson Co. (gourt, March 7, 1859.

Witness testified that his brother “harles A. Clark, subscribing witness
to said award is dead; thatsaid award is in the hand-writing of said Charles
A. Clark, and signed by witness, John K. Brewster and John H. Addams.

John Ruth sworn asa witness; and Appellee exhibits to him a writing
marked “C,” purporting to be a submission to arbitrators in words ‘and fig-
ures following :

* Whereas, divers disputes and controversies have arisen and are now de-
pending and unsettled between Heury Reitzell and Franklin Reitzell, of the

20 county of Stephenson and state of Illinois, administrators of the estate of
Philip Reitzell, late of said county, deceased, of the one part, and John Mil-
ler of the same County, of the second part, and Jonathan Reitzell of the
same County, of the fhird part: Now, therefore, for the purpose of settling
and determining such disputes and controversies, it is hereby mutually
agreed and understood by and between the said parties that the same shall
be referred an | submitted to the arbitrament and determination of John H.
Addams, John K. Brewster and John A. Clark, all of said County and
State, or any two of them, and the said arbitrators, or any two of them, as
aforesaid, shall make and publish their award in writing under their hands
and seals, and deliver the same to the parties, or to either of them, who shall
desire the same, on or before the twenty-sixth day of August instant; and
it is hereby further agreed and understood by and between the sai‘l parties,
that the said arbitrators, or any two of them asaforesaid, shall take and re-
ceive a statement of the joint affairs or joint stock in trade of said Philip
Reitzell, in his life time, and said John Miller and said Jonathan Reitzell,
which was made in writing by said Philip Reitzell, in the year eighteen hun-
dred and forty-four, (1844) to be produced and shown by said parties, as a
basis upon which to commence and maice and publish their smd awarl in
writing as aforesaid ; and it is also hereby farther agreed and understood by
and between the said parties, that this submission may be made a rule of the
Circuit Court, within and for the county of Stephenson aforesaid.

In witness whareof we, the said parties, have hereunto set our hands and
seals this sixteenth day of August, A. D., 1850.

H. R. REITZELL, [SEAL.|
FRANKLIN REITZELL, [SEAL.]
Adminastrators of the estate of

Executed in presence of Phili 4
p Reilzell, deceased,
Qe JNOA. REITZELL, [sEAL.]

JOHN MILLER, [SEAL.]

On the back of which appears the following indorsement, to wit: “Filed
March 15th, 1859. D. H. Sunderland Co. Clerk.”

Witness thinks he signed this writing as subscribing witness; so long
since that he could not remember whether the writing was signed by the
parsons purporting to execute it or not; to the best of his recollection it was,
and in his presence.

F. W. S. Brawley testified that the paper marked “C” was in his hand
writing, but that he knew nothing of its execution ; not executed in his
presence.

Apf)ellee then offered in evidence writings marked exhibits B and C.
Appellants objected for the following reasons, viz:

‘], The administrators, under the laws of Illinois, had not the legal capacity
or authority to bind the estate by an arbitration.
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2. The pretended award is not evidence to prove the account presented
in this case.
3. No publication or delivery of the pretended award shown..
22 4. The account was barred by the statutes of limitations,
5. The pretended award was not final and certain.
6. Pretended award defective in not showing that arbitrators were sworn,.
and it no where appearing that the arbitrators were sworn.
7. Pretended award does not pursue the pretended submission.
8. Plaintiff has suffered a discontinuance in the prosecution of his
elaim against the estate. ,
9. And for other reasons urged,” but the court allowed said writings (“B”

and “O”B to- be given in evidence and appellants excepted.

Appellee then recalled John A. Clark and exhibited to him a paper
28 marked “D,” containing accounts amounting as follows:.

Book accounts against divers persons, $427 87
Book accounts against divers persons, 5567 00
24 Notes against divers persons, 827 58
25 “Company stock to the following Dr.
John Miller, amount, $8,220 86
Jonathan Reitzell, amount, 2,220 17
John Ruth, do 100 40
Massena Mitchell, February 1,41, 12344, int. 2184, 145 28
Stevenson & Co., March 26, '42, 307 90, int. 36 84, 344 74
George Furster, 80 00, int. 11 20, pd $27 00, 64 20
Jacob Raber, about 10 00
Joseph Miere, 10 00
C. G. Epley, 70 88
Cr. $6,186 53
“By saw mill property, $3,200 00
Book accounts, outstanding notes of haund, 1811,45, 900 00
1 yoke cattle, (Jonathan,) 30 00
1 wagon, do 30 00
1 fanning mill, do 12 00
1 yoke cattle, P. Reitzell, 55 00
1 yoke work cattle, P. Reitzell, 65 00
1 plow, do 5 00
1 plow, John Miller, 5 00
1 stove and pipes, 10 00
1 pr mill stones, 70 00
Paid for Ruth’s land, i 385 45
Book account, P. Reitzell, 700 00
Claim account, do 694 64 1,894 66
$6,162 11
John Ruth, Cr. on book, $13 00
Paid for Ruth’s land, 50 00
Salary in store, 150 00
$213 00
To book account, $104 10
Wilson, 4 50
Hunt,

4 00

$112 60 $100 0O _
“Filed March 7th, 1859. D. H. Sun-

26 On the back of which is indorsed :
derland, Co. Clerk.”

Witness testified that paper “D” was before the arbitrators, and an in-
dorsement thereon, signed by witness; Addams, and Brewster, in words and
figures following, viz:

“The within statement of the affairs of the firm of Reitzell, Miller & Reit-
zell was taken by agreement of parties; as the basig of the settlement this
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day made by the undersigned, who were chosen as arbitrators by the parties,
August 19,1850 ;” is in hand-writing of witness ; witness is shown a pa-
er marked “E,” containing items of account as follows :

June 6, 1845. John Miller, Dr.

“To cash, per O. H. Wright, $64 00

May 11, 1847, do cash, 10 00”

#1844, company stock, Dr.

Same items as on page 25 of this reaord, $6,186 53
i

“By saw mill property, and other items, as on page 25 of this record, $6,-
162 11.

John Miller, Dr. to claim of Sam. C. McClure, $1,825 00

Cr. paid Sam. C. McClure, items, 1,812 00

18 00"
Witness states that paper “E” and an indorsement thereon signeg by wit-
ness, Addams and Brewster, in words and figures following: “The within
statoment of the affairs of the firm of Iieitzell, Miller & Reitzell, was taken
by agreement of parties as the basis of the settlement this day made by the
undersigned, who were chosen as arbitrators by the parties, August 19,
1850,” 1s in hand-writing of witness; paper “T” is indorsed, ‘“Filed March
7,1859. D.H. Sunderland, Co. Clerk.”
Witness is shown a paper marked “F”, containing accounts as follows,

viz:

“Company stock, Dr.”
Same items as on page 25 of this record, $6,186 53
“Company stock, Cr.
By saw mill of Leibshietz” and other items as on
page 25 of this record, $6,162 11
County orders, $77 01, 38 50
Account, P. leitzell of Geo. Reitzell, 32 88
Dr. John Millzr (Erankerbeger), 25 00
Advance on property sales, 300 00
$6,558 49
John Ruth Cr. on book,. $13 00
Cash pr Ruth'’s land, 50 00
Service in store,. 150 00
S $213 00
To book account,. $104 10
Wilson, 4 50
Hunt, 4 00
e 3112 60
. $100 40
“Jonathan Reitzell, Dr. Cr.”
To Mattoch’s claim, 735 00
“By cash” and other items, $3,479 77
Due in store, 519 10
Mattoch’s elaim, 735 00
1,264 10
$2,225 67

Witness testifies that paper “F" was before the arbitrators, and an indorse-
ment thereon signed by witness, Addams and Brewster, in words and fig-
ures following: “The within statement of the affairs of the firm of Reitzell,
Miller & Reitzell, was taken by the agreement of parties as the basis of the
settlement this day made by the undersigned who were chosen as arbitra-
tors by the parties, August 19, 1850” is in hand-writing of witness; paper
“F” on the back is indorsed, “Filed March 7th, 1859. D. H. Sunderland,
Co. Clerk.”

“Witness thinks papers “D” “E™ & “F” were used as indicated by in-
dorsements thereon above set forth, and formed basis upon which award was
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made’—John Ruth and Jonathan Reitzell were present with the arbitrators;
thinks one of the administrators and perhaps both were present—all the parties
except Franklin Reitzell were present; not certain as to him.

Paper marked “G,” purporting to be “basis ofaward made by Brewster
Clark and Addams in settlement of company accounts of administrators of
P. Reitzell deceased, John Miller and Johnathan Reitzell, made August 19,
1850, the basis of such sattlement, being a statement made by the late Philip
Reitzell March, 1844; and agreed to by the parties above named” shown
witness by appellee, containing items of accounts as follows:

“John Miller is credited by capital stock including $100 40 of John

Ruth, March 1, 1844, 3,321 26
Interest from March 1, 1844, to August 19, 1850, 1,286 91
$4,608 20
Dr. : 7
To bonds and interest from Jan. 1,1845, $1,003 13
Note and interest from Nov. 30, 1842, 585 00
Account and interest from May 27, 1844, 74 12
Sundry acc’ts and interest from March 1, 1844, 53 18
2 Amount paid & int. from Jan. 30, 1849, 30 15
Plow &e., interest {from March 1, 1844, 41 62
Assumed, 385 45
Interest on $326 77 from March 1, 1844, 12 6R6280 9. 0089
$2,308 93
Credit by nett profits, 195 49
$2,504 42
Jonathan Reitzell, credited by capital stock, sundry items
and interest, 5,689 76
Dr. to amt. of mill property, sundry items and int. 6,299 70
: 609 94
By nett profits, 182 00
S427 94
3 Administrators of Philip Reitzcll dee., Dr.
“To amt. agreed March 1, 1844, 1,394 16
¢ yoke oxen &ec., ; ' 233 08
1,627 74
Int. from March 1, 44 630 75 2,258 49
Cr. by nett profits, 182 00
2,076 49
“Amt. due from Jno. Reitzell to Jno. Miller, 427 94
Amt. due from administrators of P. Reitzell dec., to John Miller, 2,076 49
‘Whole amt. due John Miller, $2,704 43"

On the back of which paper is indorsed, “filed Febr'y 24, 1859, D. H,
Sunderland Co. Clerk.” “ g‘igd April 5, 1859, L. W. Guiteau CI'k.”

Witness thinks paper “G”is in hand-writing of John H. Addams ; not
certain. It was drawn up at time of arbitration ; don’t remember any thing
clse being before us, except what was in papers marked “D” “B" «F» g «G.5
The account marked “A” is in witness’ “hand-writing, Papers “D" «B"
“F” & “G” remained in witness' possession; witness can't say how many
copies of the award were made out ; no recollection at all in regardto the
number of copies of award made out ; award, being paper marked “B,” is in
hand-writing of witness’ brother,

On Cross Ex,, this witness testified that he had already stated all he knew
about copies of the award being made out; that he has norecollection what-
. ver about it ; has an impression not amounting to a recollection that we



were sworn; remember but little about it, except what appears upon the pa-
%ers; (referred to by wit.) my impression is that abitrators were sworn by

34 Esq. Montelius ; quite positive he was there, and my impression is we were
sworn ; thinks John Ruth was a witness before the arbitrators; that he was
clerk in the store of Reitzell & Co.,or whatever the name was ; no recollec-
tion that any one was sworn as witness ; perhaps Ruth and Geo. Reitzell
1791‘3 and perhaps not; no recollection about it ; whole thing is out of my
mind.

Appellee then offered in evidence papers marked “D” “E” “F” & “G."—
Appellants objected, and excepted upon court allowing said several papers
to be given in evidence.

Thomas J. Turner for appellee testified he had known Henry R. Reitzell
since he was a boy; witness was employed by appellee four orfive years ago
in reference to collecting his claim against the Reitzell estate; about that
time appellee and Henry R. Reitzell came to witness’ office and talked about
the award ; might have been five or six years ago ; can’t tell exactly when;
Miller had been there several times before ; appellee’s counsel asked the
witness “if Henry R. Reitzell and plaintiff (appellee) came to your office and
talked about the award, what did they say ?” to which appellants objected,
but the court allowed the question to be asked and appellants excepted.—-
Plaintiff and Henry R. Reitzell came to witness’ office together. Reitzell
said they didn’t want to have law aboutit; that they were neighbors and

35 didn’t want witness to commence suit about it. They talked a good deal;
Miller remarked to Reitzell that if it was not paid he should sue, as he had
waited long enough ; said Reitzell had tried to wrong him out of the claim
by preventing him from filing his account, but he had filed it; went out
without doing anvthing; got a little cross before they went out; talked
about Miller’s claim not being filed in time; gone about half an hour and
both came back ; Miller wanted the papers from me; Reitzell said it ought
to be paid; that only one member of the family was opposed to it, and he
would go home and pay it any way. They then took the papers and went
away; was after the claim was filed in the County Court. Testimony of
this witness excepted to by appellants

Jonathan Reitzell {or appellee, testified that he was present at the arbitra-
tion ; both administrators were present ; witness presented an account ; can’t
say what administrators and Miller presented ; witness examines papers *‘D”
“R” “B" “G” above referred to; thinks these papers were before the arbi-
trators ; was another matter—my individual account before the arbitrators,
but not considered by them, at which witness was dissatisfied.

On Cross Ex., witness testified he had no knowledge of the arbitrators
being sworn; didn’t think it necessary they should be ; had so much con-
fidence in the men he didn't care whether they were sworn or not; they were
not sworn to witness’ knowledge; didnt see them sworn; witness was

36 there all the time—Ilong before they commenced and during their sitting.

On his direct examination resumed, witness stated that Jno. Ruth and
Geo. Reitzell were at the arbitration,not sworn as witnesses, in knowledge of
witness.

Appellee introduced as part of the files of said Probate Court in this cause
the following notice :

Title of cause in County Court :
“To Henry R. Reitzell and Franklin Reitzell, administrators of the estate
of Philip Reitzell deceased—

Gents : You will please take notice that on the first day of the March
Term, A. D., 1859, of the Stephenson County Court, I will appear to make
proof of my claim against the above named estate, according to las, at which
time you are notified to appear.

d'reeport, February 16th, 1859. JOHN MILLER.
By Turner & Bright, Atty’s for compl’t and claimant.

John Miller’s oath, that on the 22d or 28dday of February, A.D., 1859,
he served a copy of this notice upon apgellants by handing to each of them

37a copy in person ; sworn and subscribed March 15, 1859, “as being his no-
tice to the administrators under which his claim herein was prosecuted ;
this paper being marked ‘“J” and filed in the County Court, March 15,
1859, and in the Circuit Court April 5, 1859.

7
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“During the trial it was admitted and agreed by the parties, that Philip
Reitzell died about March or April 1850; that letters of administration upon
his estate were granted to the appellants by the Probate Court of Stephen-
son county, May 7, 1850; that the administrators gave notice for presentation
of claims against said estate for adjustment at the August Term, A. D., 1850,
of said Probate Court, said August Term terminating by adjournment Au-
gust 7, 1850. Papers marked “A” “B” “C” “D” “E" “F" “G” & “J" were
filed in the Probate Court as severally marked, and were all the papers sent
from the Probate Court,and produced onthe trial of this cause” in Circuit
Court.

“The above and foregoing wasall the evidence in this cause.”

Plaintiff then asked the following instruction to the jury :

“If the jury find that the award of the arbitrators was a settlement and

38 adjustment of accounts against the estate, and if the jury find for the plain-
tiff, then the plaintiffis entitled to interest from the date of the 2ward,” which
the court gave as asked and appellants excepted.

This instruction filed January 19, 1860.

Thejury find a verdict asfollows: “We the jurors find for the plaintiff,”
(appellee) “and assess the damages $3,255 65.” Thereupon appellants
moved the court for a new trial, and also in arrest of judgment, and filed
points in writing, specifying the grounds therefor as follows :

39 Title of Court and cause.
; 1. The verdict of the jury not warranted by the law.

2. The verdict was contrary to the evidence.

3. Improper evidence was submitted to the jury.

4. Erroneous instruction of the court.

Points in arrest.

1. There was no proper filing of the appelle’s claim, either in the court
below or in this court.

9. There was no proper filing of the appellee’s claim within the time re-
quired by the law.

3. The appellee’s claim was barred by the statute requiring it to have
been filed within two years from the granting of letters.

4. The appellee’s claim was barred by the statutes of limitations. :

5. The appellants were entitled to judgment in their favor on the record

40 and proofs. This motion filed January 25, 1860.

Appellee remitted $1,179 17-100 from his damages as found by the jury
and the court overruled the motions of appellants for a new trial, and in
arrest of judgment, to which appellants excepted.

41 Bill of exceptions filed February 16, 1860; February 29, appeal bond
filed by appellants.

Errors assigned on the record.

1. The court below erred in admitting improper evidence to be given by
claimant.

2. The court below erred in giving the instruction to the jury as asked
by claimant’s counsel. y

3. That the verdict of the jury was contrary to the evidence.

4. That the verdict of the jury was not warranted by the law.

5. The court below erred in overruling defendants’ motion for a new trial.

6. The court below erred in overruling defendants’ motion in arrest of
Jjudgment.

7. The court below erred in rendering judgment on the verdict.

8. The court below erred in rendering the judgment in manner and form
as it was rendered. .

9. The court erred in rendering judgment for claimant, when by thelaws'of
ihe land, such judgmentought to hayve been for defendants below.

JASON MARSH and
F. W. S. BRAWLEY,
Atty’s for Appellants.
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INTHE SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION, APRIL TERM, A. D., 1860.
HENRRY EITZELL and
FRANKLIN REITZELL,

Administrators of Estate of Philip
Reitzell, Deceased,

9

APPEAL FROM STEPHENSON.
Appellants,

YS.
JOHN MILLER, Appellee. J

This was an appeal from an order of the County Court of Stephenson
county, in the State of Illinois, allowing a claim in favor of John Miller; .\ p-
pellee herein, against the estate of Philip Reitzell deceased, and tried in the
Stephenson Uireuit Court before Hon, BENJAMIN R. SHELDON, J udge, and
a Jury, at the December term, 1859.

1 Appeal bond in appeal from the County Court. ’

2 Record of proceedings in County Court hereinafter sot forth in

bill of exceptions.

6 Process from Circait Court in appeal.

8 January 18, 1860, issue—trial. January 1Y, 1860, verdict for appellee
—damages $3,255 (65-100—motion of appellants for new trial.

January 25, 1860, appellants file points on motion for new trial and in
arrest of judgment. !

9 February 2, 1860, appellee vemits $1,179 17-100; motion for new trial
overruled and judgment against appellants for $2,076 48-100 to be paid in
due course of administration ; judgment against appellee for costs ; appel-
lants pray appeal ; order of appeal.

10 Kebruary 4, 1860, order of court by consent of parties allowing two wecks
to settle bill of exceptions.

February 16, 1860, appellants file bill of exceptions showing—transeript
of record of Probate Court as follows :

11 Stephenson County Court, March Term A. D., 1859.

March 7, 1859, comes the appellee by his Attorneys, and F. W.S. Braw-
ley as counsel for two of the heirs of Philip Reitzell deceased, pleads general
issue and statutes.of limitations; court after hearing the evidence continued
further hearing to March 15, 1859.

12 March 15, 1859, appellee files his proof of notice to appellants of intended
presentation of his claim, and ¥. W. S. Brawley appears for appellants for
the purpose of taking advantage of any defect in the proceedings therein.

March 16, 1859, judgment in County Court against appellants for $3,-
143 79-100, and order for execution thereon.

And on trial of this cause (in the Circuit Court) appellee, as being his
claim against estate of Philip Reitzell deceased, presented an account marked

14 A" in the following words and figures :

“Kstate of Philip Reitzell deceased,

“To John Miller, Dr,

“T'o this amount due for bal. on ac., & interest, $5000 00.”

“Kreeport, May 7th, 1852."

“Filed May 7th, 1852, Wm. Preston, Clk.”

And the submission to arbitrators and award marked exhibit B and C,
hereinafter copied. i :

15 Appellants without waiving any benefit, right or advantage to them, ac-
cruing on account of any discontinuance or irregularity on part of appellce
at any time in the prosecution of his claim, plead general issue and the sev-
cral statutes of limitations; that this claim wasnot filed or exhibited in the
Probate Court within two years from granting of letters in estate of Philip
Reitzell deceased ; that this cause wasmot commenced within five years
from November 5, 1849 ; that the claim wasnot prosecuted within seven
years from the death of Philip Reitzell, and so was barred.

Appellee called John A. Clark as a witness and exhibited to him a writ-
ing, marked exhibit “B,” purporting tobe anaward, in the words and figures
following :

1



YSTATE OF ILLINOIS, :
County of Stephenson. } 8

16 To all to whom these presents shall come : We, John H. Adams, John
. K. Brewster and John A. Clark, send greeting :

Whereas, there are several accounts depending, and divers controversies and
disputes have arisen between Henry Reitzell and Franklin Reitzell, of the
County of Stephenson, and State of Illinois, Administrators of the estate of
Philip Reitzell deceased, late of said Stephenson county, of the first part, and
John Miller of the said county of the second part, and Jonathan Reitzell of
the said county of the third part, and whereas, for the putting an end to the
said controversies and disputes, they, the said Henry Reitzell and Franklin
Reitzell, Administrators &c., as aforesaid of the first part, John Mi:ler of the
second part, and Jonathan Reitzell of the third part, by their agreement of
submission duly executed and bearing date August 16th, A D., 1850, have
agreed and promised, and also by their several bonds or obligations bear-
ing date August 16th, A. D., 1850, have reciprocally become bound each
to the other in the penal sum of five thousand dollars, to stand to and abide
gerform and keep the award, orderand final determination of us, the said

ohn H. Addams, John K. Brewster and John A. Clark, so as the said award
be made in.writing under our hands and seals, and ready to be delivered to
the parties in difference on or beforethe twenty-sixth day of August instant
as by the said agreement of submission and bond will fully appear. Now
know ye that we the said arbitrators, whose names are hereunto subscribed,
taking upon ourselves the burden of the said award, and having first fully
examined and duly cousidered the proofs and allegations of all the said par-
ties, who were duly notified of the time and place at which the said award
would be made, do make and publish this our award between the said par-
ties in the manner following:  First, we do award and order that John
17 Miller, party of the second part as aforesaid, is entitled to receive from Jon-
athan Reitzell the sum of four hundred and twenty-seven 94-100 dollars,
(427 94) and we do award and order that the said Jonathan Reitzell pay the
said sum of $427 94 to said John Miller. Second, we do award and order
that said John Miller, party of the second part as aforesaid, is entitled to re-
ceive from the estate of Philip Reitzell deceased, the sum of two thousand
and seventy-six 48-100 dollars, ($2,076 48) and we do award and order that
Henry Reitzell and Franklin Reitzell, Administrators as aforesaid, pay to
said John Miller the said sum of $2,076 48. Third, we do award and order
that the unsettled notes and accounts belonging to the late firm composed of
Philip Reitzell, Jonathan Reitzell and John Mitler, a schedule of which un-
settled and unpaid notes and accounts is hereto annexed marked schedule
“A,” shall be equally divided between the parties of the first, second and
third parts, . e. that Henry Reitzell and Franklin Reitzell, Administrators
as aforesaid, have one third part of said unpaid notes, and accounts, and that
John Miller have one third part of said notes and accounts, and that Jon-
athan Reitzell have one third part of said unpaid notes and accounts.

The said award so made as aforesaid by us, the said arbitrators, has sole
reference to partnership accounts and demands existing between the mem-
bers of the late irm composed of said John Miller, Jonathan Reitzell and
Philip Reitzell deceased, trading as partners, in said County of Stephen-
son, and our said award as aforesaid has no reference to demands or accounts
existing between said parties or their representatives, otherwise than as part-
ners as aforesaid, or otherwise than as springing from said partnership trans-
actions.

Lastly, we do award, that upon the performance, severally, by the said par-
ties of the first, second and third parts, of the orders, and award hereby
made, that the said parties shall respectively execute to each other genera
releases of all claims and demands touching or concerning the premises afore-
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said or relating to the same. TIn testimony whereof, we have hereunto set
our handsand affixed our seals at Freeport, glis 2}?{(1 day of August, A.D., 1850.
JOHN H. ADDAMS. [SeAL.]{
fadnpacsroe. of JOHN K. BREWSTEL. [SEAL.]
: JOHN A. CLARK. [SEAL.]
19 Schedule A referred to in said award.

Twelve notes amounting to $164 11.

Accounts against divers persons, $788 28;”"

Filed in Stephenson Co. (E..ourt, March 7, 1859.

Witness testified that his brother “harles A. Clark, subscribing witness
to said award is dead; thatsaid award is in the hand-writing of said Charles
A. Clark, and signed by witness, John K. Brewster and John H. Addams.

John Ruth sworn asa witness; and Appellee exhibits to him a writing
marked “C,” purporting to be a submission to arbitrators in words and fig-
ures following :

“ Whereas, divers disputes and controversies have arisen and are now de-
pending and unsettled between Heury Reitzell and Franklin Reitzell, of the

20 county of Stephenson and state of Illinois, administrators of the estatc of
Philip Reitzell, late of said county, deceased, of the one part, and John Mil-
ler of the same County, of the second part, anl Jonathan Reitzell of the
same County, of the third part: Now, therefore, for the purpose of settling
and determining such disputes and controversies, it is hereby mutually
agreed and understood by and between the said parties that the same shall
be referred an | submitted to the arbitrament and determination of John H.
Addams, John K. Brewster and John A. Clark, all of said County and
State, or any two of them, and the said arbitrators, or any two of them, as
aforesaid, shall make and publish their award in writing under their hands
and seals, and deliver the same to the parties, or to either of them, who shall
desire the same, on or before the twenty-sixth day of August instant; and
it is hereby further agreed and understood by and between the sai'l parties,
that the said arbitrators, or any two of them asaforesaid, shall take and re-
ceive a statement of the joint affairs or joint stock in trade of said Philip
Reitzell, in his life time, and said John Miller and said Jonathan Reitzell;
which was made in writing by said Philip Reitzell, in the year eighteen hun-
dred and forty-four, (1844) to be produced and shown by said parties, as a
basis upon which to commence and maice and publish their said awarl iu
writing as aforesaid ; and it is also hereby further agreed and understood by
and between the said parties, that this submission may be made a rule of the
Circuit Court, within and for the county of Stephenson aforesaid.

In witness whareof we, the said parties, have hereunto set our hauds and
seals this sixteenth day of August, A. D., 1850.

H. R. REITZELL, [sEAL.]
¥ FRANKLIN REITZELL, [SEAL.|
o o e aal Administrators of the estate of
T Ié B Philip Reitzell, deceased,
2 JNOA. REITZELL, [SEAL.]
JOHN MILLER, [SEAL.]

On the back of which appears the following indorsement, to wit: “Filed
March 15th, 1859. D. H. gunderlzmd Co. Clerk.”

Witness thinks he signed this writing as subscribing witness; so long
since that he could not remember whether the writing was signed by the
parsons purporting to execute itor not; to the best of his recollection it was,
aud in his presence.

F. W. S. Brawley testified that the paper marked “C"” was in his hand
writing, but that he knew nothing of its execution ; not executed in his
presence.

ApFellee then offered in evidence writings marked exhibits B and C.
Appellants objected for the following reasons, viz:

1. The administrators, under the laws of Illinois, had not the legal capacity
or authority to bind the estate by an arbitration. '
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2. The pretended award is not evidence to prove the account presented
in this case.
3. No publication or delivery of the pretended award shown.
22 4. The account was barred by the statutes of limitations.
5. The pretended award was not final and certain.
6. Pretended award defective 1n not showing that arbitrators were sworn;
and it no where appearing that the arbitrators were sworn.
7. Pretended award does not pursue the pretended submission.
8. Plaintiff has suffered a discontinuance in the prosecution of his
claimn against the estate. :
9. And for other reasons urged,” but the court allowed said writings (“B”
and “ "? to be given in evidence and appellants excepted.
Appellee then recalled John A. Clark and exhibited to him a paper
28 marked “D,” containing accounts amounting as follows:

Book accounts against diverspersons; $427 87
Book accounts against divers persons; 557 00
94 Notes against divers persons; 827 58
925 “Company stock to the following Dr.
John Miller, amount, $3,220 86
Jonathan Reitzell, amount, 2,220 17
John Ruth, do 100 40
Massena Mitchell, February 1,41, 12344;int. 2184, 145 28
Stevenson & Co., March 26, '42, 307 90, int: 36 84, 344 74
George Furster, 80 00y int. 11 20, pd $27 00; 64 20
Jacob Raber, about 10 00
Joseph Miere, 10 00
C. G. Epley; 70 88
Cr. $6,186 53
“By saw mill property; $3,200 00
Book accounts, outstanding notes of hand, 1811,45, 900 00
1 yoke cattle, (Jonathan,) 30 00
1 wagon, do 30 00
1 fanning mill, do 12 00
1 yoke cattle; P. Reitzell, 55 00
1 yoke work cattle, P. Reitzell, 65 00
1 plow, do 5 00
1 plow, John Miller, 5 00
1 stove and pipes; 10 00
1 pr mill stones, 70 00
Paid for Ruth’s land, ) 385 45
Book account, P. Reitzell; 700 00
Claim account, do 694 64 1,394 66
: $6,162 11
- John Ruth, Cr. on book; $13 00
Paid for Ruth’s land, 50 00
Salary in store, 150 00
$213 00
To book account; $104 10
Wilson, 4 50
Hunt, 4 00

96 On the back of which is indorsed :

derland, Co. Clerk.”

$112 60 $100 00

“Filed March 7th,

1859. D. H. Sun-

Witness testified that paper “D” was before the arbitrators, and an in-
dorsement thereon, signed by witness, Addams, and Brewster, in words and

figures following, viz:

“The within statement of the affairs of the firm of Reitzell, Miller & Reit-
zell was taken by agreement of parties; as the basis of the sottlement this
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day made by the undersigned, who were chosen asarbitrators by the parties,
August 19,1850 ;" is in hand-writing of witness ; witness is shown a pa-
per marked “E,” containing items of account as follows :

June 6, 1845. John Miller, Dr.

“To cash, per O. H. Wright, 864 00

May 11, 1847, do cash, 10 00”

1844, company stock, Dr.

Same items as on page 25 of this record, $6,186 53
I.

«By saw mill property, and other items, as on page 25 of this record, $6,-
162 11.

John Miller, Dr. to claim of Sam. C. McClure, £1,825 00

Cr. paid Sam. C. McClure, items, 1,812 00

— 8§13 00”

Witness states that paper “E” and an indorsement thereon signed by wit-
ness, Addams and Brewster, in words and figures following: ‘““The within
statement of the affairs of the firm of Iieitzell, Miller & Reitzell, was taken
by agreement of parties as the basis of the settlement this day made by the
undersigned, who were chosen as arbitrators by the parties, August 19,
1850,” 1s in hand-writing of witness ; Eaper “E” is indorsed, “Filed March
7,1859. D.H. Sunderland, Co. Cler 2

Witness is shown a paper marked “F”, containing accounts as follows,

viz:

“Company stock, Dr.”
Same iters as on page 25 of this record, $6,186 53
“Company stock, Cr,
By saw mill of Leibshietz” and other items as on
“page 25 of this record, $6,162 11
County orders, $77 01, 38 50
Account, P. Reitzell of Geo. Reitzell, 32 88
Dr. John Miller (Frankerbeger), 25 00
Advance on roperty sales, 300 00
$6,558 49
John Ruth Cr. on book, $18 00 '
Cash pr Ruth’s land, g 50 00
Service in store, 150 00
$213 00
To book account, $104 10 ;
Wilson, 4 50
Hunt, 4 00
—— $112 60
$100 40
“Jonathan Reitzell, Dr. Cr.”
To Mattoch'’s claim, 785 00
“By cash” and other items, $3,479 77
Due in store, 519 10
Mattoch’s clain, 735 00
1,254 10
$2,225 67

Witness testifies that paper “F” was before the arbitrators, and an indorse-
ment thereon signed by witness, Addams and Brewster, in words and fig-
ures following: ‘“The within statement of the affairs of the firm of Reitzell,
Miller & Reitzell, was taken by the agreement of parties as the basis of the
settlement this day made by the undersigned who were chosen as arbitra-
tors by the parties, August 19, 1850 is in hand-writing of witness; paper
4R on the back is indorsed, “Filed March 7th, 1859. D. H. Sunderland,
Co. Clerk.”

“Witness thinks papers “D” “E" & “F” were used as indicated by in-
dorsements thereon above set forth, and formed basis upon which award was
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made”—John Ruth and Jonathan Reitzell were present with the arbitrators;
thinks one of the administrators and perhaps both were present—all the parties
except Franklin Reitzell were present; not certain as to him.

Paper marked “G,” purporting to be “basis ofaward made by Brewster
Clark and Addams in settlement of company accounts of administrators of
P. Reitzell deceased, John Miller and Johnathan Reitzell, made August19,
1850, the basis of such sattlement, being a statement made by the late Philip
Reitzell March, 1844 ; and agreed to by the parties above named” shown
witness by appellee, containing items of accounts as follows:

“John Miller is credited by capital stock including $100 40 of John

Ruth, March 1, 1844, 3,321 26
Interest from March 1, 1844, to August 19, 1850, 1,286 91
$4,608 20
. Dr.
To bonds and interest from Jan. 1, 1845, $1,003 13
Note and interest from Nov. 30, 1842, 585 00
Account and interest from May 27, 1844, T4 12
Sundry acc’ts and interest from March 1, 1844, 53 18
Amount paid & int. from Jan. 30, 1849, 30 15
Plow &ec., interest {rom March 1, 1844, 41 62
Assumed, 380 45
Interest on $326 77 from March 1, 1844, 196628 SOLS GO
$2,308 93
Credit by nett profits, ' 195 49
$2,504 42
Jonathan Reitzell, credited by capital stock, sundry items
and interest, 5,689 76
Dr. to amt. of mill property, sundry items and int. 6,299 70
609 94
By nett profits, 182 00
$427 94
Administrators of Philip Reitzell dec., Dr.
“To amt. agreed March 1, 1844, 1,394 16
“  yoke oxen &e., 233 08
1,627 T4
Int. from Mareh 1, 44 630 75 2,258 49
Cr. by nett profits, 182 00
2,076 49
“Amt. due from Juo. Reitzell to Jno. Miller, 427 94

Amt. due from administrators of P. Reitzell dec., to John Miller, 2,076 49

‘Whole amt. due John Miller, $2,704 43"
On the back of which paper is indorsed, “filed Febr'y 24, 1859, D. H,
Sunderland Co. Clerk.” “Filed Agril 5, 18569, L. W. Guiteau Cl'k.”
Witness thinks paper “G” is in hand-writing of John H. Addams; not
certain. It was drawn up at time of arbitration ; don’t remember any thing
else being before us, except what was in papers marked “D” “E” “F” & “G.”
The account marked “A” is in witness' hand-writing. Papers “D” “E”
“B” & “G" remained in witness’ possession; witness can’t say how many
copies of the award were made out ; no recollection at all in regardto the
number of copies of award made out ; award, being paper marked “B," is in
hand-writing of witness' brother.
On Cross Ex., this witness testified that he had already stated all he knew
about copies of the award being made out; that he hasnorecollection what-
ver about it ; has an impression not amounting to a recollection that we
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were sworn; remember butlittle about it, except what appears upon the pa-
pers; (referred to by wit.) my impression is that abitrators were sworn % y

34 Fsq. Montelius; quite positive he was there, and Iny impression i8 we were

sworn ; thinks John Ruth was a witness before the arbitrators; that he was
clerk in the store of Reitzell & Co.,or whatever the name was ; no recollec-
tion that any one was sworn as witness ; perhaps Ruth and Geo. Reitzell
\vt?rel and perhaps not; no recollection about it ; whole thing is out of my
mind,

Appellee then offered in evidence papers marked “D” “E” «F» & 4G
Appellants objected, and excepted upon court allowing said several papers
to be given tn evidence.

Thomas oJ. Turner for appellee testified he had known Henry R. Reitzell
since he was a boy; witness was employed by appellee four or five years ago
in reference to collecting his claim against the Reitzell estate; about that
time appellee and Henry R. Reitzell came to witness’ office and talked about
the award ; might have been five or six years ago ; can’t tell exactly when;
Miller had been there several times before ; appellee’s counsel asked the
witness “if Henry R. Reitzell and plaintiff (appellee) came to your office and
talked about the award, what did they say ?” to which appeliants objected,
but the court allowed the question to be asked and appellants excepted.—
Plaintiff and Henry R. Reitzell came to witness' office together. Reitzell
said vhey didn’t want to have law aboutit; that they were neighbors and

35 didn’t want witness to commence suit about it. They talked a good deal;

Miller remarked to Reitzell that if it was not paid he should sue, as he had
waited long enough ; said Reitzell had tried to wrong him out of the claim
by preventing him from filing his account, but he had filed it; went out
without doing anything; got a little cross before they went out; talked
about Miller's claim not being filed in time; gone about half an hour and
both came back ; Miller wanted the papers from me; Reitzell said it ought
to be paid; that only one member of "the family was opposed to it, and he
would go home and pay it any way. They then took the papers and went
away ; was after the claim was filed in the County Court. “Testimony of
this witness excepted to by appellants

Jonathan Reitzell f{or appellee, testified that he was present at the arbitra-
tion ; both administrators were present ; witness presented an account ; can’t
say what administrators and Miller presented; witness examines papers ‘D"
“K” “F” “G” above referred to; thinks these papers were before the arbi-
trators ; was another matter—my individual account before the arbitrators,
but not considered by them, at which witness was dissatisfied.

On Cross Ex., witness testified he had no knowledge of the arbitrators
being sworn; didn’t think it necessary they should be ; had so much con-
fidence in the men he didn't care whether they were sworn or not; they were
not sworn to witness’ knowledge; didn't see them sworn; witness was

86 there all the time—long before they commenced and during their sitting.

On his direct examination resumed, witness stated that Jno. Ruth and
Geo. Reitzell were at the arbitration,not sworn as witnesses, in knowledge of
witness.

Appellee introduced as part of the files of said Probate Court in this cause
the following notice: :

Title of cause in County Court :
“To Henry R. Reitzell and Franklin Reitzell, administrators of the estate
of Philip Reitzell deceased—

Gents : _You will please take notice that on the first day of the March
Term, A. D., 1859, of the Stephenson County Court, I will appear to make
proof of my claim against the above named estate, according to las, at which
time you are notified to appear. S

Hreeport, February 16th, 1859. JOHN MILLER.
By Turner & Bright, Atty’s for compl't and claimant.

John Miller's oath, that on the 22d or 23dday of February, A.D.,, 1859,
he served a copy of this notice upon apgelltmts by handing to each of them

March 15, 1859, “as being his no-
tice to the administrators under which his claim herein was rosecuted ;
this paper being marked “J"” and filed in the County Court, March 15,
1859, and in the Circuit Court April 5, 1859,
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“During the trial it was admitted and agreed by the parties, that Philip
Reitzell died about March or April 1850; that letters of administration upon
his estate were granted to the agpe]lants by the Probate Court of Stephen-
son county, May 7, 1850; that the administrators gave notice for presentation
of claims against said estate for adjustment at the August Term, A. D., 1850,
of said Probate Court, said August Term terminating by adjournment Au-
gust 7, 1850. Papers marked “A” “B” “C” “D” “E» @F7 4G & «J” were
filed in the Probate Court as severally marked, and were all the papers sent
from the Probate Court,and produced onthe trial of this cause” in Circuit
Court,

“The above and foregoing wasall the evidence in this cause.”

Plaintiff then asked the following instruction to the jury :

“If the jury find that the award of the arbitrators was a settlement and

88 adjustment of accounts against the estate, and if the Jury find for the plain-
tiff; then the plaiutiffis entitled to interest from the date of the award,” which
.the court gave as asked and appellants excepted.

This instruction filed January 19, 1860. .

The jury find a verdict asfollows: “We the jurorsfind for the plaintiff)”
(appellee) “and assess the damages $8,255 65.” Thereupon appellants
moved the court for a new trial, and also in arrest of judgment, and filed
points in writing, specifying the grounds therefor as foilows :

39  Title of Court and cause.

1. The verdict of the jury not warranted by the law.

2. The verdict was contrary to the evidence.

3. Improper evidence was submitted to the jury.

4. Erroneous instruction of the court.

Points in arrest.

1. There was no proper filing of the appelle’s claim, either in the court
below or in this court.

2. There was no proper filing of the appellec’s claim within the time re-
quired by the law.

8. The appellee’s claim was barred by the statute requiring it to have
been filed within two years from the granting of letters.

4. The appellee’s claim was barred by the statutes of limitations,

5. The appellants were entitled to judgment in their favor on the record

40 and proofs.  This motion filed January 25, 1860.

Appellee remitted $1,179 17-100 from his damages as found by the jury
and the court overruled the motions of appellants for a new trial, and in
arrest of judgment, to which appellants excepted.

41 Bill of exceptions filed February 16, 1860; F ebruary 29, appeal bond
filed by appellants.

Errors assigned on the record. :

1. The court below erred in admitting improper evidence to be given by
claimant.

2. The court below erred in giving the instruction to the Jjury as asked
by claimant’s counsel.

3. That the verdict of the jury was contrary to the evidence.

4. That the verdict of the jury was not warranted by the law.

5. The court below erred in overruling defendants’ motion for a new trial.

6. The court below erred in overruling defendants’ motion in arrest of
Judgment.

7. The court below erred in rendering Jjudgment on the verdict.

8. The court below erred in rendering the judgment in manner and form
as it was rendered.

9. The court erred in rendering judgment for claimant, when by the laws'of
ihe land, such judgment ought to have been for defendants below.

JASON MARSH and
F. W. S. BRAWLEY,
Atty's for Appellants.
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