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SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRIL TERM, A.D.1884.
PATRICK W. DUNNE, )
TRUSTEES OF SCHOOLS,

TOWNSHIP
8 NORTH, RANGE 8 EAST. J

PLAINTIFF'S BRIEF. .

Action, of Wrongful Detainer, Judgment below for complainants, the appellees.

I  We think the court below erred in admitting evidence the notice set out in the

record, which is as follows :

To P. W. Dunne—You are hereby notified, on or before the 30th day of Novem-
ber, 1863, to come forward and execute a written lease with the trustees of Schools
of Township eight North, Range eight east of the Fourth Principal meridian of the
County of Peoria, for a part of lot number tewenty (20) in the sub-divison of frac-
tional section number sixteen (16)in said Township, according to your agreement
with said Trustees, being that part of said lot now occupied by you, upon con-
dition and under same, at the sufferance of said Trustees of Schools, and in case
of failure on your part to execute said lease, and pay the rent due from you for the
oceupation of said premises, at or before that time, the said Trustees hereby de-
mand of you to yield up to them the peaceable possession of said premnises, on the

first day of December 1863.
By order of the Board of School Trustees.
WASHINGTON COCKLE,
President Board.

Said notice is returned served, by reading) and leaving a copy with defendant

below, on the 20th day of November 1863
S. W. CROUSE, Constable.

Sec. 1, Chapter 43, Purples Statate provides that parties may in certain cases
be adjudged guilty of Forcible Detainer of premises, ‘“After demand made in

writing for possession thereof by the person entitled to such possession.”
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The proceeding and jurisdiction being statutory, the statute must be pursued
with reasonable accuracy. This notice does not require appellant to give possession
to the appellees, or to the person signing the notice, or to the person serving it, or
to any person named therein nor to any other person whatever ; but requires him
in the alternative, either to appear before the appellees, on the 30th of November
“and execute a written lease with the Trustees of Schools” &, or yield up the
possession on the first day of December, following. It is merely an optional pro-
position to lease the premises, and does not lay the foundation of an action.

2nd. As the purpose of demand is to afford the detainer an opportunity of peac-
ably giving up possession without suit, the demandant 1nust be present to recieve
it, or must designate some person present to whom it may be given. This notice
purports to have been served by a third person, ten days prior to the time named:
therein for givingiup possession, should appellant so elect under the alternative it
offers ; and it named no person to whom possession might be delivered at the day
named. A demand to be sufficient foundation for this action must be unconditional,
require possession at once, and some authorized person be present, receive it. The
writing in question amounts to no more than a notification to execute a written
lease within ten days, or turn the premises out common. ;

3d. There is no evidence that even this notice was ever served. This personal
and private written demand of the petitioner before suit, is not a writ process or
legal instrument, consequently its service and return cannot be evidence by the
endorsement of a constable, but must be proved by sworn testimony like any other
fact.

There is no such evidence of service.

Appearance is not a waiver of any defect in the demand, and proof of demand
is essential to recovery.

Scem vs. McLees, 24 I1l. 192,

We think the court below further erred in rendering said Judgment, because
the said complaint does not set out facts to give the court Jurisdiction.

The complaint is in the words and figures following, to-wit:

STATE OF ILLINOIS. |
PEORIA COUNTY. 1
John Hamlin, of the City and County of Peoria, being first sworn says that he
is the Treasurer of Schools of Peoria Township Eight North, of Range Eight East
of the fourth principal Merdian in the said county of Peoria. And that on or
about the 10th day March, A. D. 1859, affiant as the agent, and under the order

and direction of said Trustees of Schools, did demise and lease to- Patrick Duune, ot
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the City and County of Peoria, the following piece or parcel ©f Land, viz: Part
of lot numbered twenty (20) in the subdivision of fractional section sixteen (16)
in said Township Eight (8), North of Range Kight [8] East, situate in the sai(’l
County of Peoria, begininng at a point on the lower side of Washington street, in
the said city of Peoria, from which the Noxthwest corner of said lot bears West
194 *feet, thence down to the lower side of Washington 593 feet, thence at right
angles to Washington street 112 feef, thence parallel to Washington street 139
foat, thenes at right angles towards Washington street to the North line of section
[16 ] 384, thence West along the section line to the place of beginning [being
that part of said lot [20] now occupicd by said Dunne] which said lease was made
by said Taustees of Schools until the said Danne would execute a written lease to
the said Trustees of Schools for some definite time. IIe further states that the said
Dunne has refused to execute a written lease to the said Trustees of Schools, ard
still doth neglect and refuse to do so although often required so to do, and wilfully
and without force still remains in the possession of the said preinises and hold
over, although the] said Trustees of Schools have notified hin to leave, and still
continues in the possession of the said premises without the permission of the said
Trustees of Schools, notwithstanding demand has been made in writing by them,
upoxﬁhe said Patrick W. Dunne, to quit and deliver up possession thereof to them,
wherefore he prays that the said Patrick W. Dunne may be commanded to answer
to this complaint. JOHN HAMLIN.

Subseribed and sworn to before me, this 8rd day of December 1863.
¢ J. A. McCOY, J. P.

The said petition sets up the relation of Landlord and Tenant by virtue ot an
oral lease made by appellees to appellant, about the tenth day of March, A. D.
1859, but fails entirely to show that such lease had expired. It discloses but two
facts in regard to this lease to wit: its commencement, and that it was to run
«until the said Dunne would execute a written lease with said Trustees of Schools
for same definite time. That is, it was to run an indefinite time, until he weuld
execute alease for a definite time. This lease could not be treated at law as
expired until appellant had execnted the lease for the definite time contemplated,
and the same had run out. It is not alleged that appellant was bound to make
said written leassupon demand of appellees, noif that said orul lease contained any
conditions of fortfeiture for non execution of such second lease upon demand.

The law will not presume conditions of forfeiture in a lease, but will jealously
protect the tenant even against those which are expressed.

Taylos Landlord and Tenant, page 342, sec. 489.

The complaint negatives the cause of action by showing that the tenany had

not expired.
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Said oral leaseED was made March 10th, 1859, and appellant held possession there
ander until and at the time of the said notice, November 20th, 1863, being four
years, eight months, and ten days. Whatever may have been the intention of the
parties at time of making said oral lease as to its duration, it became, by the pro-
tracted occupation under it, a lease from year to year, Hunt vs. Morton, 18 Ill. 75,
and could be terminated only by sixty days notice to quit at end of year.

Laws of 1861, page 136, sec. 1.

But if this lease be held strictly a lease at will, still we iusist that by virtue ot
the 2d section of said act of 1861, thirty daysnotice to quit must have been given
prior to suits. Even if this statute did not apply, some notice to quit would be
necessary to terminate the tenancy before the premises could be demanded. Any
lease which does not expire of its own limitation, must be terminated by notice to
quit before the premises can be demanded.

No such notice was given. Demand for possession to precede forcible entry

and detainer should be made after expiration of the lease.

N 05 Vot
W cje/v— ~
Pickelb vs. Ratter, 16 I1L. 96.

This demand was made in the midst of the year while lease was in foree.
9. Because the evidence shows no ground of recovery.

The oral testimony in the case is not very fully set out in the abstract, but oc-
curs on pages 21, 22, 23 & 24 of record.

The evidence shows, first. The oral lease under which appellant occupied, and
which was at first made for a temporary purpose, but without limit as to duration,
had been suffered to run into and become a tenancy from year to year, and that
the same as such has not expired. Second, that it contained no conditions of for-
feiture and had not been forfeited. Third, that sixty days notice to quit prior to
the expiration of a year had not been given. TFourth, that the demand relied
upon is wholly insutficient in substance. Fifth, that such demand was made and
the action brought in the midst of one of the years of a subsisting lease. Sixth,
there is no proof of service of such demand upon the appellant, and Seventh,
the subsisttng tenancy was not affected by any notice to quit prior to the said de-
mand of possession.

Under these circumstances the complainant ought not to have judgment for the
premises.

Plaintiff’s first instruction is erroneous because, first, the statute of 1861, 2d sec.
page 137, entitles tenants at will to thirty days notice to quit. Second, because
it misled the jury by ignoring and taking from them the fact in evidenee that de-
fendant had been permitted to occupy from year to year under such lease, and be-
came entitled to sixty days notice.
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Plaintiﬁ"}ihird instruction is erroneous, because the statute of 1861 -fixes the

reasonable notice in such cases at thirty days.

Appellant’s first instruction should be given as asked, because Hamlin’s testi-
mony tended to show that while appellant was in possession, an agreement was
made by the parties for a yearly renting, at fifty cents per foot.

For the same reason, appellant’s 2d instruction should have been given.

Also his 3d instruction. And the modification of them by the court, by
inserting the words “and that it was not a condition that suchlease should be in
writing 7 (see record page 31) are erroneous, because if it was one of the conditions
of said oral lease that appellant should subsequently execute a written lease, but
did not provide forfeiture in case he failed to do so, and he having failed to do so
was allowed to occupy for four years, it would still be a lease from year to year,

and require sixty days notice to quit.
Tor resons above stated, the fifth instruction (page 32 of record) should have
been given.

Also the 6th and 7th instructions. (page 33.)

The 9th instruction (page 33 and 34) is in language substantially of sec. 2 of
statute of 1861, and should have been given.

JOHNSON & HOPKINS, and O'BRIEN & CRATTY,
for Appellant.
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,

APRIL. TERM, A. D. 1864.

PATRICK W. DUNNE, 1
|
vs. |
- TForcisLE DEIAINER.
TRUSTEES OF SCHOOLS,
TOWNSHIP 8 NORTH, RANGE
8 EAST. J

Defendant’s Brief and Argument.

The printed abstract filed in this cause by the plaintiff, does not set out the
notice to quit properly, nor the evidence on the part of the defendants sufficiently.
They thercfore set out said notice, and the whole of John Hamlin’s testimony from

the record, which is as follows :

Cory oF NOTICE.
To My. Patrick W. Dunne:
SIR :—You are hereby notified to come forward, on or before the 30th day of
November, A. D. 1863, and execute a written lease with the Trustees of Schools of
Township Eight North of Range Eight East, of the Fourth Principal Meridian, of

the County of Peoria, and State of Illinois, for part of lot twenty, (20) in the sub-
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division of fractional section sixteen, (16) in said township, Eight North of Range
Eight East, according to your agreement with said Trustees, being for that part of
said lot now occupied by you upon condition, and under, and at the sufferance of the
said Trustees of Schools.

And in case of failure on your part to execute said lease, and pay the rent due
from you for the occupation of the said premises, at or before that time, the said
Trustees hereby demand of you to yield up to them the peaceable possession of the
said premises on the first day of December, A. D. 1863, and that you quit and
leave said premises, on the said first day of December, 1863.

By order of the Board of School Trustees,
WASHINGTON COCKLE,

PREST. OF BOARD.
November 20, 1863.

Served the within notice by reading and leaving a copy with the within named

P. W. Dunne, this 20th day of November, 1863.
S. W. CROUSE, Consr.
FEgs, $1.50.

TESTIMONY OF JOHN HAMLIN.

John Hamlin being called, testified that he was the agent of said Trustees of
Schools, and had charge and control of their business for several years past, and re-
ceived for his services as such agent, the sum of two hundred dollars per year; that
this salary or amount did not in any way depend upon his success in collecting money
or rent for said plaintiff, but was a sum certain and resting upon no contingency ;
that he had rented lands and lots in Peoria for said plaintiff, and had collected the
rents thereof for several years past. (To the competency of said Hamlin to be a
witness and testify in said cause, the defendant then and there objected, which ob-

jection was overruled by the court, to which ruling the defendant then and there

excepted.)

Said Hamlin further testified that some time in the month of March, 1859, the
defendant, (Dunne,) came to the house of affiant, and informed affiant that Wash-
ington street in said city of Peoria was about to be opened through the lot of land
that he (defendant) then occupied ; that his house stood in the centre of the street
so about to be opened ; that he, (defendant,) wanted to lease a piece of lot twenty
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in said city of Peoria, being a part of Section 16, school land, and being the pro-
perty of the plaintiff ; that said defendant wanted such portion of such lot, for the
purposes of moving his house upon the same ; that affiant told him that such part
of such lot 20 was for rent, and that he could have such piece of such lot as soon
as affiant could make out the papers. Defendant then said he was obliged to move
his house immediately. 1 told him that he might move his house upon the piece of
lot 20 as mentioned, and that I would make out a written lease, as I had no blanks
convenient. The terms of said lease was not agreed upon.

He has never made or executed a lease since that time. I visited the lot some-
time that Spring after, and found the defendant’s house moved on the lot and he oc-
cupying it. I think I called upon him there two or three times that seasonm, to
execute a written lease, but failed to have it done.

At a subsequent time, I think we agreed upon the amount of rent. I told him

that I thought the property occupied by him was worth 50 cents per foot, and de-

fendant assented to it. At one time when I called upon him to execute a lease, he °

objected to do so until he could get the ground occupied by him of said lot surveyed,' Plvies

and promised to get it surveyed. I called upon him a number of times afterwards
to see if he had a survey of said premises made, and was ready to execute said lease,
and found that he had not. Thereupon, sometime last Summer, I procured a survey

and plat of said premises to be made by the city surveyor, My. Russell, which plat

I took to defendant and asked him to make and execute a lease for said premises ac-

cording to said plat, but defendant objected to do so as he wanted to have the title
to said premises examined, and that he had employed Mr. O’Brien, his attorney, to
examine said title. That sometime afterwards, I made out a lease for the premises,
with the first name of defendant left blank, as I did not know then what it was, and
gave it to his attorney, Mr. O’Brien, to be executed, requesting him to have defen-
dant execute the same, which was in a few days afterwards handed back to me unex-
ccuted. There were no terms of tenancy agreed upon at any time. I did not collect
any vent from defendant, or ask for any rent, for the reason that I did not want to
do so until a lease was made and executed, as I did not want to do anything to ac-

knowledge a leasing on his part until the lease was executed.

I. The notice to (uit was properly admitted in evidence. It was an uncon-
ditional demand upon the plaintiff, in case he failed to execute the lease on the 30th
day of November, 1863, to yield up the peaceable possession of said premises to the

¢ said Trustees, the defendants, on the 1st day of December, 1863.
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The notice does require appellant to give possession to appellees.

II. The plaintiff upon the trial admitted that said notice was served upon him
as stated in Crouse’s return. Ile waived the calling of Crouse upon the trial to
prove service.

The record shows that plaintiff admitted the return “to be correct and true.”
See Record.

III. The plaintiff pretends to have set out the complaint in his brief in Aaec
verba, but has failed to do so. The complaint, immediately after the description of
the property, reads as follows: ¢ which said lease was made for and during the will
of said Trustecs of Schools, until the said Dunne would execute a written lease to
the said T'rustees of Schools ™’ for some definite time. The words for and during the
will of said Trustees of Schools being left out, and other words put in. See Record
—copy of complaint.

The complaint shows that the appellant held the premises at the will of the ap-
pellees, until he would execute a lease. All this time he was a tenant at the will
and pleasure of the appellees.

The complaint does not disclose the fact that there was a term fixed to run
¢ until the said Dunne would execute a written lease with said Trustees of Schools,”
as claimed by plaintiff, but it shows that for and during that time he held it at the
will of the appellees.

There was no objection made by appellant to the complaint at the trials below ;
no exception was taken to it.

The complaint also shows that there was a notice in writing served upon appel-
lee, to quit before the complaint was made. The complaint does not show when said
notice was served. It might have been thirty days before, or it might have been ten
days before the commencement of the suit. And granting the construction that ap-
pellant contends for the statute of 1861, in relation to a tenancy at will; still, so
far as the complaint is concerned, there cannot be any doubt but that the court had
jurisdiction.

IV. The evidence in this case shows that the appellant went into possession of
the premises in controversy under the appellees as a tenant; that there was no
specific time'fixed during which he should occupy the premises, and that there was no
promise on his part to pay any sum as rent for any particular time. This, at most,
could make nothing more than an agreement to lease, and the implication at law

would be, that the appellant is liable as tenant to the appellees, for the use and occu-
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pation of said premises, for the time he held and occupied the same, under said
agreement to lease. It also establishes the relation of landlord and tenant between
the parties.
Taylor's Tiandlord and Tenant, page 11, § 19.

V. The highest tenancy that it could establish, would be a tenancy at will.
See Taylor’s Landlord and Tenant, section 6U.

This tenancy could be terminated at any time by the refusal or neglect of the
appellant to fulfill the agreement to lease, after an opportunity and due notice given
him to do so. See Taylor’s Landlord and Tenant, sec. 60: “and where a party
enters into the possession of premises under an agreement to accept a lease for
twenty months, and subsequently refuses to accept the lease, he becomes, by such

refusal, a tenant at will, or rather by sufferance, for he may be ejected immediately.”

VI. The evidence shows that the appellees had been soliciting him to fulfill the
agreement, to lease almost constantly, from the time when he entered upon the prem-
ises, until he received the notice to (uit.

On the 20th day of November, 1863, a written notice was served upon him by
the appellees, to come forward and execute his agreement to lease on or before the
30th day of November, 1863, and also, it he failed to do so, he was notified at the
same time in writing to quit the premises, on the Ist day of December, 1863.

"The failure or refusal of appellant to execute said lease, on or before the 30th
of November, 1863, terminated the tenancy.

Here was ample time given him to execute the lease. He had been constantly

solicited before this to fulfill his agreement, but had refused, and ten days had been
given him in writing to do so.

The receiving of annual rent is the principal criterion of distinction between
tenancies from year to year, and at will.

Taylor’s Landlord and Tenant, page 80, sec. 61.

VIL. In this case there can be no implication of a tenancy from year to year,
from month to month, from week to week, or for any other specific time. The very
actions and conduct of the appellees go to negative anything like a tenancy
from year to ycar, or any other definite time. There was no time fixed for the ten-
ancy, no rent accepted, none demanded, none agreed upon for any specific time, but,
on the contrary, a constant demand on the part of appellees for the fulfillment of

the agreement to lease.
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The witness states that at onc time he told appellant that he thought the
property occupied by him was worth fifty cents per foot, and appellant assented to
it,” but does not say whether it was worth that sum per annwm, per month, or for

any definite time. Appellant did not promise to pay it, but merely assented.

Appellant sometimes pretended he wanted a survey of the property before he
would fulfill his agreement to fix the terms of the lease, but when the survey was
made, he refused to lease until he could examine the title, and thus kept possession
by trifling with the appellees, under pretense of executing the lease, and finally re-

fused entirely to do so. Under these circumstances there could be no implication

or understanding of a tenancy from year to year, or for any other time.

VIIL. The second section of the act of 1861, does not apply to this case. It
has reference to tenants holding over after the expiration of a “term ”* so far into
another term, as to imply a leasing for another term of the same duration, or the
holding over through another term of the same duration. In this case there was no
holding over after any term. Iis right to possession terminated with his refusal to

execute the lease.
Taylor’s Landlord and Tenant, page 38, sec. 60.

""his was the condition upon which he entered. No notice was necessary to ter-

minate his tenancy or right to possession.

If it was a tenancy at will, and any notice to quit was required, the common

law notice is all that was necessary—<a reasonable notice.”

The statute of 1861, does not contemplate a tenancy at will, because in a ten-

ancy at will, there is and can be no texm agreed upon.

IX. The Legislature did not mean, by the passage of the act of 1861, to re-
quire a notice of 30 days, to terminate tenancies less than a month. Appellees sub-
mit that the proper construction of said statute is, that all tenancies less than one
year, and greater than one month, and a tenancy by the month requive 30 days

notice.

X. As to the instructions given by the court on part of appellees, they are
unable to perceive any ervor, as they are all plain propositions of law applicable to

the facts provcd in the case,




Three of the instructions asked for by the appellant were given without any
modification, and those that were modified, were changed merely to apply to the
evidence.

The instructions that were refused on the part of appellant, were substantially
the same as those that were given on his part.  There was no error in refusing the
ninth instruction, (page 33 and 34,) because the notice deseribed in the statute of

1861, was not required in this case for reasons already given.

A McCOY,
Lor Appellees.
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- SUPREME COURT OF TLLINOIS

THIRD GRAND DIVISION---A_PRI[. TERM, 1864.

——— < > -
ABSTRACT OF RECORD.
w e A IR
PATRICK ‘W. DUNNE, it '

Appellant, |

l 8.
TRUSTEES OF SCHOOLS; OF: |
TN EGHT NOREN Appeal from Peona Circuit Court.
RAN(:E EIGHT EAST, ¢
: : Appellecs. )

i ._;.“~-:‘~§ ) : e e sy
4t Tlis-wag-an aetion of :defainer; commenced before .. Justice of the Peace,
I of “Peorin County, by the Appellces against the Appellant,.and a judgment
rendered -against said Appellant,~who appealed from said decision to the
QCircnit-Court; from .whence it comes by appeal to this Court.
: 1 = Gomplaint-made-and supiions: issued: December, 3d, 1863. ey
i Tlisnotice :given: to said:: Appellant. before the; cn_mmencem(,nt of the suit,

6 was dated November 20th, 1863, and required the said Appellant, “on or he-
fore the 30th day of Neyember; 1863, to come forward and execute a written
Icage w1§1,l_ thé Trustees of Schools of Township Eight North, Range Eight,
East dtthe I‘ourth l’rmcxpal Meridian of ‘the’County, of: Peoria, for:apart of
Lot number t.wenty, (20)in the sub-division of fractional Section numbeyx
gixteen, (16) in said Township; according to your agreement with said
Trustees, being that part of said lot 16w occupied by you, upon condition
and under same'at the suffefancesof theisaid *Trustees of” Schools. And in

7 case of failure on your part to execute*said lease and pay the rent due fiom
you for the occhpa.tion of the said’ premiises, at® or Defore that time, fhe said
Trustees hereby demand of youto yield up to them the peaceable possession
of. Sdld pmmlecs on thc*lst day of December, 4863. - -+ .,

k.d'..x».:-}

‘By’ order ¢f the Boaid ot School Timtces IR 53R : '- X'
WASIINGTON COCKLE, President Board.”
November 20th, 1863.
Said notice is retured, served by reading and leaving copy with Defendant

below, on the 20th day of November, 1863.
S. W. CROUSE, Constable.




(2]
The complaint made, upon which the writ issued by the Justice of the
Peace, is in the words and figures following, to-wit:

STATE OF TLLINOIS,

S8,
Peoria Counry.

am

Js A. McCOY, J. P.

10&11  Summons issued upon said complaint, returnable December 14th 1863.
13&14 Appeal Bond from Justice of Peace to Cireuit C TFL




(3]
15 On the 21st of January, 1864. Appearance of Plaintiffs below entered by
A. McCoy, and at same time a motion is entered to dismiss appeal.
17  Motion to dismiss appeal over-raled.
18 Motion for new trial over-ruled.

19  Judgment rendered on the verdict.

BILL OF EXCEPTIONS.
Plaintiffs to maintain the issues on his part, offered and read in evidence
e against the objections of the Defendant, the notice served on Defendant on
the 20th day of November, A. D. 1863, which said notice is heretofore sub-
stantially set out, and may be found in full on pages 20 and 21, of Record.
“Plaintiffs further to maintain the issues on their part, then called
21 Joun Hayrx; Who being duly sworn testified; wirotestifted that he was
the agent of Plaintiffs and had charge of their business, and had been so en-
gaged for several years past. That sometime in the month of March, 1859,
Defendant came to his house and informed afliant that Washington street was
22 about to be opened through the lot of land, that he (Defendant) then occupied.
That his house stood in the centre of the street about to be opened. That he
(Defendant) wanted to lease a picce of lot No. twenﬁy .(20), in section No. six-
teén (16), being the propérty of plaintiffs. That Defendant wanted such por-
tion of raid lot for the purpose of moving his house on to it. That he told
him he could have the lot as soon as he could make out the papers. I told
23 him he conld move his house on fo the lot and after that execute a lease.
That I would'make out a lease as soon as conveniont. There were no terms
agreed upon. I afterwards called upon defendant and found him occupying
said lot. IIe has never exceuted any lease. I afterwards told him that the
24 land he occupied was worth fitty cents per foot rent; and he assented to it. I
did not collect any rent, nor demand any of him before the notice to quit was
served.

C. Woobrvrr, Testified that Defendant’s building was moved on to said lot
on the 5th or 6th day of March, 1859. That defendant’s family moved into
the house two months afterwards, and had been there ever sinee.

This was all the evidence given in the case.

25&26  The Court upon motion of' the Plaintitts gave instructions No. 1, 2 and 3, to
' the giving of which, cach of the defendants then and there excepted.




(4]
27&28 The Defendant then asked the Court to give to the Jury instructions
29&30 No. 1, 2, 8, 4, 5, 6, 7, 8, 9 and 10, but the Court refused to give said
J,’ instructions, and each of them, and Defendant then and there excepted.
: (,)% The Court then modified Defendant’s instructions, and gave as modified in-
31 structions, No. X, 2, 3, 4 and 10, to the giving of which instructions as mod-
32 3& ified, the Defendant then and there excepted and objected.
& il , The Jury found the Defendant guilty, and Defendant by his Attorneys,
¢/ thenand there entered and filed 2 motion to set aside said verdict and for a
f new trial in said case, for the following reasons, viz:
f :35 Ist. The verdict is against the law.
| "' gd. The verdiet.is against the evidence.
3(1 BRI vor” ACE 18 ‘murt.st the insfguetions of the Counrt.
PELE SRR & 4th T ho Court gave u}‘(pmper instructions to the Jury for Plaintiffs.
,' 5th. The Court 1mpmy}>er1y refused instructions asked by Defendants.
F .M 6th. The Court lmpmperly modified some of Detendant’s instructions.

SEEESESE T w.....1:".1.‘..._Th1:..(.‘;131.1.1,(;,«;;;‘;vennp1opex' instructions asked on the part of the Plaintiff.

8th. The Court improperly admitted the “notice to quit” in evidence.
Which motion the Court over-ruled, and Defendant then and there excepted.

ASSIGNMENT OF ERRORS.
1st, The Circuit Court erred in admitting the “notice to quit” in evidence.

2d. The Cirenit Court erred in giving the instructions asked on the part
of the Plaintiffs below.

3d. The Circuit Court erred in refusing the instructions asked on the part of
the Defendant below.

4th. The Circuit Court erred in modifying the Defendant’s instructions,
and in giving the same as modified.

5th, The Circuit Courterredin the overruling of the the motion of the De-
fendant below for a new trial.

6th. The Circuit Comrt erred in rendering judgment on the verdict
against the Defendant below.

O’BRIEN & CRATTY,
Attorneys for Appellants—
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