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SUPREME COURT.

April fllerm. AL D)., 1885,

Brief and Points of Det’t
in Krror.

Jonathan H. Baker,
Det’t in Error,
ads
Olof Jolhnson,
Samuel Remington,
Plaintifts in Error.

T. G. Frosr, Att’y for

Defendant in Error.

————— ——

The action in the suit helow having been an action under
the amendment of 1861, to the Statute of Iforeible Entry
and Detainer, by which the remedy was extended to the pur-
chaser and grantece, under a Sheriff'’s sale, on a judgment
and decrec, it became necessary for the plaintift to prove at
the trial a valid judgment, sale and deed thereunder to the
plaintift’ or his grantor, in accordance with the allegations of
his complaint. To dé this, the plaintiff introduced the tran-
script ot the Justice’s judgment, on "which the land was first
sold, and from which the plaintiff' redeemed, as well as the
junior judgment on which the land was tinally sold. This
transeript of the Justice’s judgment, as well as the certificate
of redewption therefrom, and all the subsequent proceedings
were properly excluded on the ground that this judgment
was utterly void, as the judgment which was reudered by
default was wholly unauthorized, and there was no juris-
diction acquired over the person of the defendant, the sum-
mons having been served only Zwo days, when the Statute
requires three, prior to its return day.

Lhis insufficient and illegal service of process issued by a
Court of limited jurisdiction, by the decision of this Court,
renders the judguient of the Justice utterly null and void,
and this, too, whenever it comes even collateraily in question.
Zwo days netice when the Statute requires hree, is exactly
equivalent to no notice at all.
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1 Scam. Rep. 174, I75. Wilson vs Greathouse,
23 Ill. 572.  Pardon vs Dyire.
3 Scam. Rep. 575.

18 I11. 299.

17 Ill. 277.  Cost vs Rose. &)

24 I11. 228.

In the case of Wilson vs Greathouse, 1 Scam. 175, the
Court say, “The return should have shown distinetly the
tiine of service, so that the Justice could have determined
whether the service was regular, and within the time pro-
scribed by Iaw.” It is essential to the exercise of all juris-
dictions rendering judgment or decrees affecting the person
or property of individuals, where the procecding is by sum-
mons directed to the detfendants, that they should have in-
disputable evidence before them that the party to be affect-
ed by their judgment or deeree is regularly betore them, oth-
crwise the proceedings are corwm non judice, consequently
illegal and void.”

In the case of Pardon vs Dwire, 23 Ill. 572, which was
an c¢jectment suit, where the question arose collaterally on
the validity of a Sheriff’s deed given under a sale by virtue
of a transcript ot a Justice’s judgment, in a case where the
language of the return ot the summons was *“duly served Ly
reading, July 16th, 1848,” which the Court hcld insuflicient
to authorize the judgment, the Court say, ** I'or want ot ju-
risdiction of the detendant, the judgmentwas utterly void,
and as such counld be objected fo at any time, and in any pro-
ceeding direct or collateral. No title could be divested: or
transferred under it.”

This scttles the question, and shows conclusively that this
Judgment, on which the land was sold, was a nullity, and no
right could be acquired under it. The redemption theretrom
was also anullity, nor did the Sherift’s deed given July 22d,
A. D,, 1859, help the plaintifl, as the sale on that judgment
was on the 28th of June, A. D. 1859, less than a month pri-
or to the giving of the deed, and which was given ot course
before the time of redemption had expired, and which deed
could of course only be valid in case the Justice’s judgment
was valid, and the redemption from the sale therennder was
also regular and valid, so as to authorize the giving of the
deed immediately after the deerce of sale on execution.—
This entire sale aud redemption proceedings founded on the
void judgment fell with it, and were of no legal effect or va-
lidity whatever.

Tne objections to the plaintiff’s position, that no deed was

»
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necessary to enable the plaintiffs to maiustain the &ction in the
suit below, will be found fully stated in the brief and points
in the next case of Johnson vs Bantock, No. 99 on the dock-
ct, to which reference is here made, in order to save a repe-
tition of the argument.

The act of 1861 confers no ncw right, hut simply provides
new remedies. A purchaser without a deed, having only a
certificate of purchase, has no more right to the possession ot
the land sold on exceution now, than he ever had. Even in
an ejectment suit he could not recover: how can he recover
then in an action of Forcible Entry and Detainer?

Again, if a purchaser witheut a deed could recover in this
form of action, there was still a fatal objection in the way of
a recovery by the plaintifts below. Z'Aat was not the case
made by the complaint, nor the ground on which he rested
his right, of action. :

That right he claimed by virtue of his redemption proceed-
ingg, and deed given within a month after the sale. He can-
not now shift his ground, and claim the right to rccover as a
purchaser without a deed.

The exclusion of the other evidence was proper, on the
ground that this judgment being illegal and the foundation
of the plaintiffs title having failed, all the other facts proper
to be proved became immaterial.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAVWA.

OLOF JOHNSON and )

SAMUEL REMINGTON ! Forcible Detainer.
8. ,}E)'ror to Henry.

JONATHAN H. BAKER. )

J. I. BENNETT'S BRIEF AND POINTS FOR PLAINTIFF
' IN ERROR.

I

The proceeding by forcible entry and detainer, and forcible
detainer, is a summary one, designed to furnish a speedy, cheap
and simple remedy, free from technicality, to recover posses-
sion of real estate in each of the five cases embraced in the stat-
utes of 1845 and 1861. In no case has the legislature intended
to require proof of title.

Scates’ Compend, 521.

Session Laws of 1861, p 176.

Atkinson vs. Lester et al., 1 Scam. 310.

Jackson vs. Warren, 32 IlL, (Rec. Op. Vol. 10, p. 763.)
Barthelmire Fortier vs. Charles Ballance, 5 Gil. 41.
People vs. l.eonard, 11 Johns. 508.

People vs. Krekel, 8 Johns. 468.

People ex rel, &c., vs. Van Nostrand, 9 Wend. 53.
Smith, &ec., vs. Dedmnan, 4 Bibb, 193.

Smith vs. Killeck et Ux., 5 Gilm, 295.

Davis vs. Kasley, 13 Il 192.

Brooks vs. Bruyn, 18 Ill. 543.

Croff vs. Ballinger, 18 Ill. 200.

101

To hold otherwise, as to the act of 1861, would render that
statute practically nugatory. Forcible detainer, under that act,

4
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would be the same remedy, except in name, as ejectment. Courts
should so construe statutes as to give them effect.

People vs. Marshall et al,, 689.
Bruce vs. Schuyler, 4 Gilm. 221.

IIT.

The act of 1861 must have a liberal and remedial, and not a
limited and crippling construction.

Purchasers at Sheriff’s sale, bringing suit, will not be required
to show that title has been divested by showing thatall the steps
have been regular and valid. The statute entitles the purchasers
to possession after the expiration of time of redemption. Before
the defendant in judgment can question the title of the purchas-
ers, he must surrender the possession. He may then assail the
title. In this respect the defendant in execution and those hold-
ing under him are in a relation similar to that of tenancy. He
ought not to be allowed to question the title of his purchasers
until that relation ceases. This possessory righ* under the act
of 1861 must pass to the purchasers, however irregular the pro-
ceedings, else the operation of the statute would not be remedial.
Teclnicality would succeed simplicity, and that, too, in courts
having no knowledge of titles.

IV,

Where judgment creditors, upon the basis of a valid judg-
ment and execution, in good faith pay their money to redeem
from a prior sale of rcal estate, supposing proccedings to be re-
gular, and cause real estate to be sold on this execution and be-
come the purchasers of the same, they are entitled to maintain
this action, although proceedings on the former sale were irregu-
lar and did not divest title. They anght not to be prejudiced.

s

In this case, title was divested. A valid judgment was reco
vered in favor of plaintiffs in error, against Hall: a valid execu-
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tion was issued; a valid levy and a valid sale to plaintiff in er-

ror, and the money by them paid into the hands of the Sheriff;
and fifteen months elapsed before this suit was commenced.

If there were any irregularities in proceedings prior to sale
to plaintiffs in error, or at that time, it was the duty of Hall to
have redeemed from that sale, either by bill or otherwise; and
failing to do so, cannot be heard to complain in this action.
Plaintiffs in error are not bound to sce to the proper application
of the purchase money. If Husted or Bigelow has Hall’s money,
(the presumption is that the Justice’s judgment was just and the
indebtedness bona fide, and the money properly applied in pay-
ment,) Hall has his remedy.

VL

The court erred in in excluding the evidence offercd on the
alleged ground of an invalid judgment before the Justice. A
proper foundation was laid for the evidence of Sweet, Hall, and
De Bell, by proving the judgment, execution, levy, and sale, in
behalf of and to plaintiffs in error, and the expiration of the
time of redemption. The court should have allowed plaintiffs in
error to have stricken out of the complaint all that portion relat-
- ing to the Justice’sjudgment; but failing to do so did not injure
the plaintiffs in error. That portion was surplusage, and did not
vitiate. :

VIL

Hall had persoral service before the rendition of judgment by
Justice Shurtliff, was personally served with the fi. fa. issued by
the Justice, with the fi. fa. issued upon the transcript judgment;
his debt was paid by the sale and redemption. He has acqui-
esced since 1857, with a full knowledge of all these facts. He
ought not to be now heard to object in defence to this summary
and merely possessory action, and against parties who are not in
fault. He must be turned over to his remedy by trial of ttle.

Baker, the defendant in error, must stand in Hall’s shoes..
Jackson vs. Warren, 32 Ill.—Rec, Sup. Ct. Op., Vol. 10, p. 763 et scq.

J. I. BENNETT,
- Attorney for Plaintiffs in Error.
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Supreme Couirt
of
THE STATE OF ILLINOIS.

OLOF JOHNSON,
and } Ptf. in Error.. Forcible
SAMUEL REMINGTON. ) l
' S yg - Dft. an Krror. Detainer.
JONATHAN H. BAKER. }' J :
Brror to Henry:
ABSTRACT OIF RECORD..

JOHN 1. BENNETT, FROST & SHALLENBERGER,
Atty. for PUf.in Ervor. . Attys for Dft. in Error,

This was an action of Furcible Detainer, under act of February 20th, 1861;

5 commenced before William I1. Hoyt, I:q. & Justice of the peace, on the 18th

day of Felruary A. D. 1864 and taken by appenl.to the Circuit Court on the

8 21st day of February A. D. 18G4, and tried before the Hou. lra Oy Wilkingon,
and a jury at the October Term A. D. 1864.

L,2&8 &4 The Original Complaiut filed .
56&7 T'ranscript of the Justice, ner agreemecot.
,8&9 Trial, Judgement, and moticn in arrest.
% 10, 11,12, 13)- Bill of ezceptions.
1%, 15

16, 17, 18, 19,
20, 21, 22, & 28
9, 10 Record of Judgement in Haonry Circuit Court, April 20th A, D: 1858, for
$214.45, favor of Plaintiff and agninst one John I. Hall.
B.
11 &12.  Fieri facias issuad on said Judgemont and returned of nulla dona.
C.

12& 18 Alias fier: facias issued on said Judgoment, May 19th 1859 1ndorsement:
of Levy on twenty acres off North end, East half North East of section twenty
nine, Township 14—4. E. 4th P. M,, the land in question, same day snd return.
of sale o Plaintiff in Error Juno 28th A. D, 1859,



‘y

D. ‘
18 & 14  Sheriffs Deed to Plaintiffs in Error, of land‘ in question, 22d of July A D,
1859. :
E.
15 Cortificate of redemption from former sale, Excluded :—gxcrprioy,

1 03
19 & 20 Record of Judgement heforo C. A: Shurtleff J. P., December 21;t 1857, fovt;
$55.68 favor Ezekiel Husted, against * Johy, 1. Hall. Orig inal summons, Fieri Fa-
cias on Judgenient, January :2th 1858, and royurneq nulla bona y—Excluded,—
Excaption taken. =~
G. .
17 Transcript from said Justices Judgement filed in Cireuit Court, January 21st
1858. Excluded. Excoptiox.,
H.

17 & 18 Fieri Facias issued on 'I‘ruusc:ipt Judgement, January 224, 1858, lavied on
land in question, 6th day of April, A, D. 1858, satistied by sale of land jn ques
lion; May 15th A. D, 1858 ; Excluded, Exception taken,

I

21 & 22 Agreement, (hat Défendant was in Possession of the premises at the (jme of
the commencement of suit and tha Plubs, in ¢rror had served a demand in vsit-

ing before the commencement of suit, ng required by law, and- that the aboye
facts were not io be controverted
J.

22 “PlUEs. in orror proposed to provo by George DeBell and Jobn'L.  Hall tha,
John L Hall, tho defondan in said Judgement, had been in possession of saig
land, from 1855 to the 11th day of June, A, I, 1860, claiming title n fee, thas
on tha [ast mentioned day, said defendant, Baker, by collusion with said Hali,

privily eutered into the pPossession’ thereof and hag continued in
of, uatil the present time, but the Court refused
thenr to state to the Jury the facts aforesaid ; but excluded the said evidence
fronr the ~otusideration of the Jury, &e. To which ruling of the Court, in not al-
lowing said witnesses 1o state that snid Hall had heen in actual Possession of
8aid Iand as aforesnid ; and that said defendant had fraudlently and collusiveley, ag

aforesaid, and for the Purpose aforesaid, entered into and remained in possession
of said land, Pluffs, then and there, at the time, excepted.”

23 Verdict of the Jury, motion in arrest, &c.
L.

M,

28 Certificate of the clerk,

24 Assignment of Errors,
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SUPREME COURT.

April Term, A. D., 18656.

Briet and Points of Det?t
in EKrror.

Jonathan I. Baker, ]

Det’t in Error, |

ads + I

Olof Jolinson, |  T. G. IFrosr, Att’y for
Samuel Remington, |
Plaintifts in Lrror. J

Defendant in Ervor.

The acticn in the suit below having been an action under
the amendinent of 1861, to the Statute of Iforcible Entry
and Detainer, by which the remedy was extended to the pur-
chaser and grantce, under a Sherift’s sale, on a judgment
and deerec, it became necessary for the plaiutift to prove at
the trial a valid judgment, sale and deced thereunder to the
plaintift’ or his grantor, in accordance with the allegations ot
his complaint. Todo this, the plaintift introduced the tran-
seript of the Justice’s judgment, on which the land was first
sold, and from which the plaintiff’ redeemed; as well as the
junior judgment on which the land was tinally sold. This
transeript of the Justice’s judgment, as well as the certificate
ot redemption theretrom, and all the subsequent proceedings
were properly excluded on the ground that this judgment
was utterly void, as the judgment which was reudered by
default was wholly unauthorized, and there was nv juris-
diction acquired over the person of the defendant, the sum-
mons having been served only Zwo days, when the Statute
requires three, prior to its return day.

‘Lhis insufficient and illegal service of process issued by a
Court of limited jurisdiction, by the decision of this Court,
renders the judgment of the Justice utterly null and void,
and this, too, whenever it comes even eollateraily in question.
ZTwo days notice when the Statute requires three, is exactly
equivalent to no notice at all.
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1 Scam. Rep. 174, I75. Wilson vs Greatlouse,
23 1lI. 572.  Pardon vs Dyire.
3 Scam. Rep. 575.

18 Ill. 299.

17 11, 277,  Cost vs Rose.

24 Il1. 228.

In the case of Wilson vs Greathouse, 1 Scam. 175, the
Court say, “The return shonld have shown distinetly the
time ot service, so that the Justice could have determined
whether the service was regular, and within the time pre-
scribed by law.” It is cssential to the exercise of all juris-
dictions rendering judgment or decrees atfecting the person
or property of individuals, where the procecding is by sum-
mons direeted to the defendants, that they should have in-
disputable evidence before them that the party to be affect-
ed by their judgment ov decree is regularly betore them, oth-
erwise the proccedings are coram non judice, conscquently
illegal and void.”

In the case of Pardon vs Dwire, 28 Ill. 572, which was
an c¢jectment suit, where the question arose collaterally on
the validity of a Sherifi’s deed given under a sale by virtue
of a transcript of a Justice’s judgmnent, in a case where the
langunage of the return of the summons was *“duly served by
reading, July 16th, 1848,” which the Court held insuflicient
to authorize the judgment, the Court say, * IFor want of ju-
risdiction of the detendant, the judgment was utterly void,
and as such could be objected to at any time, and in any pro-
ceeding direct or collateral. No title could be divested or
transferred under it.”

This settles the question, and shows conclusively that this
judgment, on which the land was sold, was a nullity, and no
right could be acquired under it. The redemption therefrom
was also a nullity, nor did the Sheriff’s deed given July 22d,
A. D., 1859, help the plaintiff) as the sale on that judgment
was on the 28th of June, A. D. 1859, less than a month pri-
or to the giving of the deed, and which was given of course
before the time of redemption had expired, and which deed
conld of course only be valid in case the Justice’s judgment
was valid, and the redemption from the eale thereunder was
also regular and valid, so as to authorize the giving of the
deed immediately after the decrce of sale on execution.—
This entire sale and redemption proceedings founded on the
void judgment tell with it, and were of no legal effect or va-
lidity whatever.

The objections to the plaintift’s position, that no deed was
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necessary to enable the plaintiffs to maiutain the action in the
suit below, will be found fully stated in the brief and points
in the next case of Johnson vs Bantock, No. 99 on the dock-
ct, to which reference is here made, in order to save a repe-
tition of the argument.

The act of 1861 confers no ncw right, but simply provides
new remedies. A purchaser without a deed, having only a
certificate of purchase, has no more right to the possession of
the land sold on exccution now, than he ever had. Even in
an cjectment suit he could not recover: how can he recover
then in an action of Forcible Entry and Detainer ?

Again, if a purchaser witheut a deed could recover in this
form of action, there was still a fatal objection in the way of
a recovery by the plaintiffs below. Z'hat was not the case
made by the complaint, nor the ground on which he rested
his right, of action.

That right he claimed by virtue of his redemption proceed-
ings, and deed given within a month after the sale. He can-
not now shift his ground, and clain the right to recover as a
purchaser without a deed.

The exclusion ot the other evidence was proper, on the
ground that this judgment being illegal and the foundation
of the plaintiffs title having failed, all the other facts proper
to be proved became immaterial.
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Supreme Court |
of

THE STATE OF ILLINOIS.

OLOF JOHNSON,;, : ;
and } Liff. in Error. 1 Forcibla
SAMUEL REMING'TON.
Vs | Dft. sn Error. Detainer, -
JONATHAN H.BAKER. J
._E’.n'or to Henry.
ABSTRACT OF RECORD.:

JOHNT. BENNETT, ) ° FROST & SHALLENBERGER,
Atty. for PUf.in Error. {* Attys for Dft. in Error.

This was an' action of Furcible Detainer, under act of February 20th, 1861

5 commenced before Wiiliam I1. Heyt, Exq. o Justice «of the pence, on the 13th

day of February A. D. 1864 and taken by appeal-to the Circuit Court on the

6 21st day of February A. D. 1864, and tried before the Hou. lea 0! Wilkinson
and s jury at the October Term A. D. 1864,

L2&3 &4 The Otiginal Complaint filed -
5,6 &7 Transcript of the Justice, ner ngreement.
7,8& 9 Trial, Judgeruent, and moticn in arres.
9, 10, 11, 12,13 Bill of ezceptions.
18, 15 .

20, 21, 22, & 28 ..
9, 10 Record of Judgement in Henry Cireuit Court, April 20th A, D. 1858, for
$214.45, favor of Plaintiff and sgainst one John I. Hall.

16, 17, 18, 19.)

B,
11 & 12 Fieri facias issued on said Judgement and roturned of nulla dona.
C

19 & 18 Alias fieri facias issued on said Judgement, May 19th 1859. 1ndorsement
of Levy on twonty ncres off North end, Kast half North East of section twenty
nine, Township 14—4. K., 4th P. M., the land in quostion, samo day and retarn
of ealo to Plaintiff in Error Juno 28th A. D, 1859,

-~



13 & 14

15

19 & 20

17

17 & 18

21 & 22

22

23
23

24

D.
Sheriff’s Deed to Plaintiffs in Errer, of Jand in question, 22d of July A U,
1859.
E.
Cortificate of redemption from former sale, Excluded
F. :
Record ‘of Judgement beforo C. A. Ehnrf..l«'ﬂ Jd. P, Décomber 91t 1857, for
$55.68 “favor Ezekiel Husted, against Johy, T, Hall. Crig 1ual sumi o5, Fieri Fas
cias on Judgement, January :2th 1858, and roeturnag nulle, bona 5—
Exception taken,

~—LXCEPTION.

“xcluded,—

G, :
Tran<eript from said Jasticos Judgement filed in Circuit Court, Javaary 218t
1858/ Excluded. Exception,
H.

Fieri Facias issued on Trnnscript Judgament,
land in question, 6th day of April, A: D. 1858, saiisticd by sale of jand i ques
tion; May 15th*A. D. 1858 ; ‘Excluded, Exception taken.

I

Agreement, that Défendant was in pos-ession of the premises st tlie  (ime of
the commeucemert of suit and that Pl in errar bad served s demand in writ-
ing before the commencement of suit, as required by law, and- that the above
facts were not to be controver(ed

; J!

“PIUfs, in error'proposed (o prove by Georg
Jobn I; Hall, the deféndant, in said Judgement, hind been in’ possession of saig.
land, from 1855°to the 11tk day of June, A, D. 1869, claiming-title in fee, that
on the Iast mentioned ‘day, said defen:lnnt, Bakor, by collusion with* suid Hall ,
and without the knowledge or consent, of Plainuffe-and for the purpnsa of defraud:
ing Plaintiffs and preventing them from obtaining the possession of said land,
privily eutered into the possession-thereof and haq continued in possession thers
of, until the present time, but the Court refused 1o hear said witnessey or allow
them'to state to the Jury the facts aforesaid i:but excluded the said avidence
from the ~onsideration ofthe Jary, &e. To which ruling:of the Court, .in not al-
lowing said wilnesses to'state (hat said Hall hadbeenin: sctual possession’ o
said land as nforesaid ; and that said'defendant had frau
aforesaid, and for the purpose aroresaid

Junwary 22d, 1858, lavied on

e DeBuii and  John [ Hall" tha

Verdict of the Jury, motion in arrest, &c, -
L
Certificate of the clork.

M
Assignment of Errors,
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM, 1865, AT OTTAWA.

OLOF JOHNSON and

]

SAMUEL REMINGTON ! Forcible Detainer.

vSs.

?E}'ror to Henry.

JONATHAN H. BAKER. )

J. I. BENNETT'S BRIEF AND POINTS FOR PLAINTIFF

IN ERROR.

L.

The proceeding by forcible entry and detainer, and forcible
detainer, is a summary one, designed to furnish a speedy, cheap
and simple remedy, frece from technicality, to recover posses-
sion of real estate in each of the five cases embraced in the stat-

utes of 1845 and 1861.
to require proof of title.

In no case has the legislature intended

Scales’ Compend. 521.

Session Laws of I861, p 176.

Atkinson vs. Lester et al., 1 Scam. 310.

Jackson vs. Warren, 32 111, (Rec. Op. Vol. 10, p. 763.)
Barthelmire Fortier vs. Charles Ballance, 5 Gil. 41.
People vs. l.eonard, 11 Johns. 508.

People vs. Krekel, 8 Johns. 468.

People ex rel., &e., vs. Vau Nostrand, 9 Wend. 53.
Smith, &e., vs. Dedman, 4 Bibb, 193.

Smith ve. Killeck et Ux., 5 Gilm. 295.

Davis vs. Easley, 13 Il 192.

Brooks vs. Bruyn, 18 Ill. 543.

Croff vs. Ballinger, 18 Ill. 200.

1F

To hold otherwise, as to the act of 1861, would render that
statute practically nugatory. Forcible detainer, under that act,
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would be the same remedy, except in name, as ejectment. Courts
should so construe statutes as to give them effect.

People vs. Marshall et al,, 689.
Bruce vs. Schuyler, 4 Gilm. 221.

IIL.

The act of 1861 must have a liberal and remedial, and not a
limited and crippling construction.

Purchasers at Sheriff’s sale, bringing suit, will not be required
to show that title has been divested by showing that all the steps
have been regular and valid. The statute entitles the purchasers
to possession after the expiration of time of redemption. Before
the defendant in judgment can question the title of the purchas-
crs, he must surrender the possession. He may then assail the
title. In this respect the defendant in execution and those hold-
ing under him are in a relation similar to that of tenancy. e
ought not to be allowed to question the title of his purchasers
until that relation ceases. This possessory righ! under the act
of 1861 must pass to the purchasers, however irregular the pro-
ceedings, else the operation of the statute would not be remedial.
Technicality would succeed simplicity, and that, too, in courts
having no knowledge of titles.

IV,

Where judgment creditors, upon the basis of a valid judg-
ment and execution, in good faith pay their money to redeem
from a prior sale of real estate, supposing proccedings to be re-
gular, and cause real estate to be sold on this execution and be-
come the purchasers of the same, they are entitled to maintain
this action, although proceedings on the former sale were irregu-
lar and did not divest #tle. They anght not to be prejudiced.

V.

In this case, title was divested. A valid judgment was reco-’
vered in favor of plaintiffs in error, against Hall; a valid execu-
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tion was issued; a valid levy and a valid sale to .plaintiff in er-
ror, and the money by them paid into the hands of the Sheriff;
and fifteen months elapsed before this suit was commenced.

If there were any irregularities in proceedings prior to sale
to plaintiffs in error, or at that time, it was the duty of Hall to
have redeemed from that sale, either by bill or otherwise; and
failing to do so, cannot be heard to complain in this action.
Plaintiffs in error are not bound to see to the proper application
of the purchase money. If Husted or Bigelow has Hall’s money,
(the presumption is that the Justice’s judgrhent was just and the
indebtedness bona fide, and the money properly applied in pay-
ment,) Hall has his remedy.

VL

. The court erred in in excluding the evidence offercd on the
alleged ground of an invalid judgment before the Justice. A
proper foundation was laid for the evidence of Sweet, Hall, and
De Bell, by proving the judgment, execution, levy, and sale, in
behalf of and to plaintiffs in error, and the expiration of the
time of redemption. The court should have allowed plaintiffs in
error to have stricken out of the complaint all that portion relat-
ing to the Justice’s judgment ; but failing to do so did not injure
the plaintiffs in error. That portion was surplusage, and did not
vitiate.

VIL

Hall had persoral service before the rendition of judgment by
Justice Shurtliff, was personally served withthe fi. fa. issued by
the Justice, with the fi. fa. issued upon the transcript judgment;
his debt was paid by the sale and redemption. He has acqui-
esced since 1857, with a full knowledge of all these facts. He
ought not to be now heard to object in defence to this summary
and merely possessory action, and against parties who are not in
fault. He must be turned over to his remedy by trial of ¢itle.

Baker, the defendant in error, must stand in Hall’s shoes.
Jackson vs, Warren, 32 IlL.—Rec. Sup. Ct. Op., Vol. 10, p. 763 et seq.

J. I. BENNETT,
Attorney for Plaintiffs in Error.
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Suprerme Cowirt
of
THE STATE OF ILLINOIS..

OLOF JOHNSON, ) '
and } LPiff. in Error. Forcible
SAMUEL REMINGTON. I}
3 vs | Dft.w Error. 5 Detainer,
JONATHAN H.BAKER. J
i Error to enry.
ABSTRACT OF RECORD.
JOHN L. BENN TTT, FROST & SHALLENBERGER,
Atty. for Pif.in Krror.

Altys for Dft. in Error.

This was an action of Forcible Detainer, under act of February 20th, 186i.

5 commenced before William I. Hoyt, E:q. 2 Justice of the peace, on the 13th

day of February A. D. 1864 anl taken by appeal to the Circuit Court on the

6 21stday of February A. D. 1864, and tried before the Hou. len 0. Wilkingon,
and a jury at the October Term A. D. 1864.

L2&3& 4 The Original Complaint filed :
5,8d&"7 Transcript of the Justice, per agreement.
,8&9 Trinl, Judgement, and moticn in arrest.
9, 10, 11, 12, 138 Bill of exceptions.
14,15

16,17, 18, 19,
20, 21, 22, & 238 ‘
9, 10 Record of Judgement in Henry Circuit Court, April 20th A. D. 1858, for
$214.45, favor of Plaintiff and agaiost one John I. Hall.
B.
11 & 12 Fieri facias issued on said Judgement and returned of nulla bona.
C.

12 & 13 Alias fieri facias issued on said Judgement, May 19th 1859. 1ndorsement
of Lovy on twenty acres off North end, Kast half North East of section twenty
nine, Township 14—4. E. 4th P. M, the land in question, samo day and return
of sale to Plaintiff in Error June 28th A. D, 1859,

s S g



W&14

15

19 & 20

17

17 & 18

21 & 22

22

23
23

24

D. .
Sheriff’s Deed to Plaintiffs in Error,”of land in queetion, 22d of July A, D,
1859.
Certificate of redemption from former salo, Excluded :*—~gxcrprioy.
F

Record othdgement before C. A. Shurtleff J. P, Décomber 21st 1857, for
$55.68 favor Ezekiel Husted, against Johy I, Hall, Ofig inal summons, Fieri Fa-
cias on Judgenmiout, January :2th 1858, and retutned nulld boha j~Excluded.—
Exception taken.

G. #

Transcript from said Justicos Judgement filed in Circult Court, January 21sfy
1858. Excluded, Exception,

H.

Fieri Facias issued o Travseript Judgcment, Javunry 224, 1858, lavied on
land in question, 6th day of April, A. D. 1858, salislied’ by sale of land in ques
tion, May 15th' A, D. 1838 ;*Excluded, Exception taken:

I

Agreement, that Dofendant was in possession of (he prentises at the
the commencament of suit nud that Ph#s, in
ing befora the commencement, of suit, as requ
facts were not to be controterted :

time of
error had served a demand in writ-

ired by law, and 1hgt tho above

: J. )

“PIfEs. it error proposed to prove by George DeBell and  Jobn I, Hull tha,
Jobn I, Hull, the defsndant in said Judgmrient, had been in possession of saig:
land, from 1855 to tha 11th day of June; A. D; 1860, claiming: tile in fee, that
on the last mentioned' day, said delemdnnt, Baker, by collusiort” with snid Hall,
and without the knowledge or consent of Plainufig and for thie pukpnso of defraud
ifig Plaintiffs and preventing them from obtnining the possession of said land
privily entered into the Possession' thereof and hag cortinuéd ini possession there
of, until the present time, but the Court refused to'heat snid: witnesses or allow
them' Lo state to the Jury the facts aforosaid ; but excluded' the' said evidence
from' thid ~onsideration of the Jury, & To whigh ruling. of the Cour, in not al.
lowing said witnesses to state that said Hull had beon: jn- actual possession o
said land as nforevaid ; and that said defendant hind fraudlently and collusiveley, ag
aforesaid, and for the purpose aforesnid, entered into and remajned in possession
of said land, Pluffs, then and there, at the time, oxcepted.”

Verdict of the Jury, motion in arrest, &c,
L.
Certificate of the clork,

nl
Assignment of Errors,
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