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Supreme Gonet of The Stafe of Pllinois,
THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

Vs

JOHN A. BRUNNEMEYER et al
" ERNST H. BUHRE et al.

ARGUMENT AND POINTS FOR PLAINTIFFS IN ERROR.

This was a billin equity filed to restrain the plaintiffs in error,
John Brunnemeyer and Frederich Fickensher, as Trustees of the
German Lutheran Church at Aurora, from interfering or intermed-
dling with the complainants, in eonvening or worshipping in said
church, The bill alleges ¢ that said Brunnemeyer and Fickensher,
“ Trystees as aforesaid, absolutely refuse to perform and discharge
“the duties and trusts of their appointment as the law of the land
‘“and the rules and customs of said Church require, and have, on
“the 9th day of February, 1861, with force and against the will
“ and consent of said Society, fastened up said Church for the pur-
‘“pose of preventing complainants from entering same on the 10th
“day of February, being the Sabbath day, .

The answer substantially sets up that said bill was filed against
the will of the majority of the members of said church, denies that
complainants are members of the church, admits that Brunnemeyer
and Fickensher, ave the legal trustees of said church, denies that
they refuse to perform their duties, denies that they fastened up



the church against the wishes of the majority of the members of
said church, or in violation of their duty, and in violation of law ;
sets up that Buhre before that time, resigned his position as pastor
of the church, which resignation was accepted by them as trustees,
and also by the congregation ; that at a meeting of said congrega- !
tion it was unanimously resolved that the church should be &lﬁed:i‘
until the services of another pastor could be procured;- that the
keys to said church were in the hands of other parties, and that in
order to keep said church property safe, they took the lock off said
church and put on a new one, which is the supposed fastening up
mentioned in the bill of complaint.  Which said answer is duly
verified by the oath of plaintiffs in error.

March 23d.  Plaintiffs in error moved to dissolve the injunction,
which motion the Court overruled, and this is the first assignment
of error.

The 1st point is, that the bill shows no ground for the issuing of
the injunction.

The 1st material allegation in the billis, ¢ that Brunnemeyer and
¢ Fickensher absolutely refuse to perform and discharge the duties
“and trusts of their appointment, as the law of the land, and the
“rules and customs of said church requires.” In that the defen-
dants in error have mistaken their remedy, which is by mandamus
or by removal, as provided for by section 47, P.980 of Blackwell’s
Statutes.

The next material allegation in the bill is, *that said Brunne-
“meyer and Fickensher fastened up said church against the rights
“ of the complainants in direct violation of their trust and duties
“ with and for the purpose of preventing complainants from enter-
“ing the same, on the 10th day of February, being the Sabbath
“day, or at any other time. for the purpose of worshipping as
“ aforesaid, &c” In this allegation, the defendants in error have
mistaken their remedy. The actwhich they complain of, is done,
it is not an act to be performed in the future, but it is already
performed, There is a power or remedy to compel said trustees
to remove said fastening or obstruction, so that members can go
to such church and worship, and that remedy is by a mandamus
to compel them to do an act required of them by virtue of their
office. Tapping on Mand. P. 238, see notes.

If the bill prayed the restraining of some wrongful act to be
done in the future, there a Court of Equity would undoubtedly



interfere, but in this case the wrongful act is<performed, andif by the
consequences of such wrongful acts, the defendants in error are
deprived of a right, mandamus lies to remedy such wrongful act.
The church is closed, it can only be opened for worship by the
legally constituted agents, which are the trustees. If any of the

members of the society attempt to remove such obstriction afid~ *

fastenings, or to break open the church, they are trespassers—
The legal title to the property is in the trustees.

The People vs. Runkle, 9th Johns,
141, also, 46th sec, Page?SO Black-
well's Statutes.

But according to practice, the dissolution of the injunction is a
matter of course, upon the filing of the answer, unless the bill is
sustained by affidavits or exceptions taken to the answer., The*
answer was sworn to by the plaintiffs in error, and is a complete
denial of every material allegation of the bill.

3d Scam. P. 870.

The two last assignments of error, involve the same questions
and will be argued and disposed of together, and in discussing
the questions involved we must look at the position of the res-
respective parties before the difficulties. Cn the one side, we find
the old members of the church sustaining the trustees, with a ma-
jority of the church officers, on the other the Pastor, who by his
violent denunciations of other christian denominations had nearly
destroyed the society, supported by men who were not members
of the church, or were admitted by the Pastor for the oceasion,
and who paid nothing for the support of the church. Men who
were not even admitted in church, but their names were taken
at a whiskey shop, (see the evidence of Louis Garmes,) the Pastor
walking around the City of Aurora, with his book, taking the
signatures of men as members, in direct violation of the regula-
tions and by-laws of thechurch. Ata meeting of the members
on the Gth day of January, 1861, Buhre offered his resignation,
and announced that in four weeks from that day he should preach
his farewell sermon, and then he should preach no more for them.
about the 28th of January, 1861, at a meeting of the society his
resignation was accepted, and he was informed of such acceptance.
After the expiration of the four weeks another meeting was held,
and it was resolved to shut up the church until the services of an-
other pastor could be obtained, and the next day a new lock was
put upon the door, when this bill was filed. But it is clajimed
that another meeting was held on the 14th of January, by the
other members of the church, whareat said Buhre was requested
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to withdraw his resignation, which he did, and claimed the right
to continue to preach. These are substantially the facts, and we
must look to the law to govern the case, and it is insisted by the
plaintiffs in error :
‘

1st. That the trustees are the legal repr eaenmtrves of tm’
ciety, and that through them alone, the society can dety oBlack-
well's Statute, P. 980. And as such, they alone can make a con-
tract with a pastor, which is bmdmrr and legal.

2d ‘\fmdfmd’s Chanc. Rep. 189. 1

8th United States Digest, P. 65,

2d. That the trustees alone can act upon the resignation of
said Buhve.

8d. That if the action of said trustees did not suit the wishes
or desire of said s001e1'y, thev/}lave a llnht 1;0 dismiss them

AW u/ 7 B2

4th, That (Buhle could not withdraw his 1eswnatlon without
leave from the trustees, he having repudiated nnd ended the
contract under which he preached for them. The trustees had a
right to take him at his word.

LD /5 Tt a,e/\:'

5th. That the request of a portion of said society to said Buhre,

to continue to preach, and his compliance thereto, was null and
void, and not binding upon said society.

Commeyer vs. United Lutheran

Churches, 2d Sandf. Ch. Rep.

186, Lawyer et al vs. Cipperly

et al, 7th Page Ch. Rep. P, 291, ¢

6th. That said trustees have the control of all the property of
said society, and as such have the right to fasten the church doors,
even as against members except duung divine service.

3 Pages Ch. Rep. P. 302.

7th, That said trustees are responsible to the society for the
safe keepmn' of such property,

8th. It is the persons elected trustees under the law, and not
the congregation, that constitute the corporation of the church.
Bethel Church vs. Carmack, 2d
Md. Chane. Dee. 143,13 U, S,

Dig. P. 116.



Apply these propositions to the facts in this ‘case, and #there
¢an be no doubt that the decree in this case is erroneous.<Jn fact
no case can be found inithe books, where a Court in Chancery ev-
er interfered in a controversy as- shown in this case, JIn fact'the

: I
cases found in the books, are all them cases where there were *

distinet corporations, It such is not the fact in this case.l The @
ficulty in this case, must be settled by a majority of the agrﬁ\of
the congregation, which congregation Zas the power under our Stat-
ute, to remove the trustees from office for an abuse of their power.

In States where the Statute does not give the congfegation
the power to remove trustees, Courts have intimated that Courts
of Chancery would remove such trustees from office, dut only in
cases of flagrant breach of trust. 'The Courtin 7th Paiges Chane.
Rep. P. 286, says. “Iam not prepared to say this Court would
“not correct such a flagrant breach of trust by removing them
“from their office as trustees, and again, it must, however, be a
“case of a palpable breach of trust, which will authorize this
“ Court to interfere, and it should not be done in any case where
“the church or congregation were very nearly equally divided.

Again, the decree entercd by the Court is entirely inconsistent
with the duties of these men as trustees. The decree “orders that
“said plaintiffs in error be perpetually restrained and enjoined from
“interfering or in any way intermeddling with the complainants
*and other members of said chureh, in convening and worship-
“ping in said church according to the usages and customs of said
“church, as they had heretofore done, &e.

Supposc some of these defendants in error refuse to contribute
towards the support of the church, according to the by-laws of the
society, they then lose their right to worship in that church, and
yet, this decree prevents the trustees from interfering, Suppose
some of them by their immoral conduct compel the trustees to deny
them the right to participate in the holy sacrament, and yet ac-
cording to this decree, these trustees have no right to deny them
such participation. Or, suppose any one of them should renounce
the doctrines of the Luthéran Church, yet the trustees would have
no right to deny them admittance to the church. The decree de-
nies them the right to expel a member for immoral conduct, or to
prevent their voting at the meetings of the society.

In this case, the only difficulty is between the trustees of the
society on one side, and the pastor on the other. They have a
right to presume that a majority of the members side with the



trustees, otherwise the society would. remove them, | ., .why
should this man who has become obnoxious to a nm]ou,tgc of' the
members of this society, force himself upon them as thely pastor,
when he thereby destroys the peace and harmony gf'ﬁhe sociely.
Ministers of the gospel who profess to be the dlscxples 0 .
who taught the religion of peace and good will in alT e 1(*5.’
of life, should not suffer themselves to be the means of' i‘mlh the
flames of discord, or to sow the seeds of strife, in any chul/ch or
congregation, with which they are connected. i /
<
We therefore insist that upon the facts in this case, and the
apphcatmn of the law thereto, this decree must be reversed.
METZNER & WHEATON.
Att’ys for PI'ffs in Error.
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Sugvene- Eourtof the State of Filinais,

TIIRD GRAND DITISIOR.

CAPRITY TERNMV, 1863.

JOIIN A. BRUNNEMEYER ct als. )
thh]k in Tirror. |

r

|

J

ERNST II. BUL[RE, et als.

Defendants jn Error.

Lirvor lo the Court of Common Pleas of the City of Aurora.

=

BRIEF OF POINTS AUTHORITIES AND ARGUMENTS*

BY DEFENDANTS IN ERROR.

"t

~ The Statute in relation to religious corporations pretty clearly °

:points out the relative rights of the trustees and the members of
reliigious socioties :
See Scates, Treat & Blackwell's Statutes p. 679, 980.

Section 44 says: 1t shall be lawiul for the members of these -

socicties to veceive by: gi/l, demise or purchase a quantity of raxp

no’f to exceed ten acres and 4o evect or build theveon such houses -



&i., as they may deemr necessary for the purposes of religious
worship, s & and the #i#le to the land and the improve-
ments thereon shall be vested in the trustees. And the 46th Sec.
suys: That the trustees * * shall have perpetual succession
and existence, and the zi#/ to land herein authorized to be purcha-
sed and to the build'ngs and improvements thereon, shall be vested
in the said trustees by their assumed name, and their successors
forever; and the same shall be held for the uses and purposes of
herein named and no other—vhich is for the purpose of religious
worship as specified in the 44 section.

Sec. 47 gives every Society the power (among other things) to
adopt such rules and regulations in relation to the duties of trust
ces and the management of its estates as the members may deem
proper.

The Chancellor says in the case of the Baptist Churcl in Hart-
ford v. Witherall 3 Paige Ch. R. 299, that by referring to the sta-
tute relative to the incorporation of religious societies, (3 R.S.295
§ 4,) it will be fonnd that'the trustees of a church or society
when legally incorporated are authorized to take <nto their possession
all the property of the Society, dic.

Our statute does not in terms authovizie the trustees to fake posses-
sion of the real estale—But gives the Sociefy by the 47th Section
the power to adopt such rules and regulations in relation to the du-
ties of trustees and the management of its cstate as the members
may decm proper. Here then is an obvious distinetion between
the statute of Illinois, which vests them with the #itle alone of the
real estate, and the New York Statute, by which the trustees are
vested not only with the title but ave wuthorized to take into their
possession all the properly by the VERY ferms of the Statute—
Whereas under our Statute the legal title is vested in the Trustees
for the use-of the members of the Society, to be used by such
members for religions wovship—ulhout any power in the trustees



as such to confrol or manaye the property except through the au-

thority given by the regulations of the Society. And in pursuance
of this power this Society has passed a bye law or rule that

“they (trustees) shall take the Zemporary affairs of the Church in
safe keeping. See Record, page 41. Then they are charged with
(the safe keeping.” See Record page 41. Then they are charged
with the safe keeping of the property for the uses and purposes of
the Society for religious worship. Then the Society in this case
has, perhaps, given to these trustecs the same power over this pro-
perty that the trustees in New York, have, by virtue of theiv
Statute.

Whether it would be their duty and in their power to do the
same thing without such or similar rule from the society, authori.ing
them to do so, is not very material in this case. TFor the legal title
being in the trustees, the meuibers of the society are the cestue que
trusts or beneficiaries in this church property and can file theiv bill of
complaint agaiest the trustses for a breach of trust, or an abuse
therof, or for any misconduct in relatiion to the trust property.—
And so the Court say, in the case of The American Primitive
Society vs. Pilling et al. (4 Zabriskies' R. 661.) 1t cannot be
¢ doubted, however, that the trustees of all religious societies hold
“the property subject to is apjropriate use, and have no legal
“1ight to determine when the religious meetings shall he held or
“who shall officiate, unless such power is given to them by the rules

“and discipline of the denomination to which they belong, and that

they may be compelled by propev proceedings at law or in equily to
Sulfil theiv duty,” And see Kniskern vs. The Lutheran Churches
of St. John’s and St. Peter’s and others. 1 Sandford’s Ch. R. 439 ;
Miller vs. Gable, 2 Denio R 499.

The defendants admit in their answer that the chureh was organ-
ized and incorporated January lst, 18506, according to the Statute ;
that John A. Brumemeyer and Frederick Fickenscher, two of the
defendants in the bill. and Jobn A. Scharschug, at the same time



were elected and qualified as trustees of said Church, according to
S,tatute that they still continue to be the trustees; that the land
described in the bill, was decded te the trustees for religious put-
poses as stated in the bill.

"The bill states that the complainants were, January 1st, 1861,
and for a long time before and ever since, and still are members
of the same chulch Their names appear on the list of members
All but one of the complainants arc among the oldest members
of the church, that was Stephen Funk, whose name is next above
the name of LOI]!S Garmes, who swears that he signed the church
book as member, before the 14th of January, 1861 The hill,
was filed Feb. 0th, 1861 ; leaving the very obvious inference that
he, Funk, was befme and and at the time of filing the bill, a mem-
ber of thlS church, and so the Court below found fhe bill
waives the defendant’s answer under oath.

Then according to the authorities cited, and the allegations and
admissions, and proofs referred to, the complainants have a status
in Court, and the same authorities and facts shew that the proper
remedy is by 0/ in equity, for an abuse of the trust. For the
Court says in the case of the People vs. Runkle, 9 John. R. cited
by plaintiffs in error, “if they (the trustees) have abused their
trust, the conmevatxon who are their constituents, have ample
1emedy Tlus must refer to the usual rermedy for an abuse oy
tiust, to wit: a bl in equity to restrain the trustees from such
abuse,

The counsel for plaintiff in error have cited the case of the
People vs. Steele, 2 Bab. S. C. 418, to show that the remedy of
the defendants in error, is by mandamus and not by bill in equity.
That was a mandamus to compel the trustees to admit to the
church and parsonage, a minister that been appointed by a Meth-
odist Conference to preside over that church for the year. And
there the Court says that it is well settled that as to corporations



und ministerial officers, the existence of another and adeguate rem-
edy is no objection to awarding this writ ; citing : The People vs.
Mayor, &ec., 10 Wend, 893 : MecCullough vs. Mayor, &e., 23
Wend. 461.  But this case is questioned in People vs. Supervisors

of Chenango, 11 N. Y. (1 Kern.) 563 ; compare People vs. Pres-
ident, &e., of Brooklyn, 1 Wend. 318 ; and see ex parte Lynch 2

Hill R. +5, 4 Zabriskie 661, already cited as to another point.

The legal remedy, the existence of' which precludes a resort to

mandamus, is a remedy by civil proceedings alaw. The fact that

the party might have redress in Chancery, that the injuryis indicta-

ble, is not conclusive against the application People vs. Mayor, dec.,

of N. Y. 10 Wend. 395. Butif a party has a remedy in law or eq-
uity, he will not lose the right to persue that remedy, though the
Court should hold also, that he might have a writ of mandamus
to redress his injury, or restore him to his rights. And in this
case the Minister is also a member of the clinrch, and it is in that
capacity that he has joined with the other complainants to bring
the bill. Therefore he stands here as one of the corporation and
beneficiaries in this property

The bill states that Feb, 9th, 1861, the two trustees who were
defendants below, with the other defendants, who were assisting
them, closed up the ehurch against the consent of the complain-
ants, and in violation of their trust, for the parpose and intent of
preventing the complainants as members of the churel, from en-
tering into the sahe on to-morrow, the 10th day of February,
1861, beicg the Sabbath day, or at any other time for the pur-
pose of worshipping as stated in the Dhill, according to the rights
and privileges of the complainants, and other members as they
had done, and had the right to do, and then they ask an injunc-
tion, to restrain the defendants from interfering, or in anywise in-
termeddling with the complainants and members of the church,
convening and worshipping according to the usages and customs
of the church, as they had before done,




The minister, Mr. Bulre, has « life office in the ministry of the
chureh, see record, pages 38, 89, 40. DBut ‘*he defendants below_‘
insist that Buhre,s connetion with this church had ceased, becanse
he said that four wecks from the Gth of Janusry, 1861, he wonld
resign ; or in the language of the witness, Mushler, who was
sworn for the defence, “onc month after to-day (Jan. 6th, 1861,)
«T (Buhre) will leave you and will preach no more for you.” On~
cross examination he says that Buhre said : “ Ile would preach
«the last time four weeks from that day ; no vote was taken on
the acceptance ot this proposed resignation of Bubre; see record,
pages 52, 53, On cross examination Fred. Rang, on page 54 of
the record says: “Bubre said in four wecks from date, I will
“preach my farewell sermon,” And John Baurising testifiies :
« My, Buhre said to the meeting that four weeks from this day T
« will preach my last sermon to you.” Whether this language
‘can properly be construed into a mere threat to-vesign, or into a
tender of resignation, it is quite immaterial. It certainly cannot
have any further, or other meaning. For until there bas been an
nicceptance of such tendered resignation, hy the proper authorities
‘of the church, he continued to be their minister. And he bad
the right at any time bzfore such acceptance, to withdraw his
resignation, which le did do at the meeting held at the church
Jan. 14th, 1861. John Bowrising testifics on page GO of the re-
cord: “Xrnst Secrorder made a motion that My, Buhre be re-
*¢ quested to withdraw his res‘gnation, and continue to be the pas.
"¢ tor of the-cliurch ; which motion wes seconded and carried ;—
“then Buhre aroseand said he would withdraw his resignation,
"« and would continue to be their pastor as before. This was done
at a meeting of thesociety, properly called, The same witness
'testifies that on Sunday Jaouary 13th, 1861, at the usual hour,
'there was church -service, and a large allerduancg at the meeting ;
Buhre notified the congregation that on the next day at the hour
of 2 o’clock . M. at the church, there would be an election held
'for trustees, and do such other business as might properly come be-
‘fore the church ; and on the next day’ January 14th, 1861, at the
“hour of 2 o'elock P, M., previously appointed, there was a meeting




held by the members of the church. The meeting was called to-
order, and the members went on and elected trustees, elders and
the officers of the church, &e. Though these {rustees elect were
never qualified as the law requires, the old trustees refusing to
make out a certificate of election, as the statute requires and there-
fore the old ones continue. This meeting was a regular meeting,.
thirty or thirty-one members participating in the election, drc.—
Brunnemeyer and Fickensher, the two trustees, and some ten or
twelve others, belonging to their party, withdrew as soon at they
found out the object of the meeting. See record, pages 61, 62
Those that were not at the church on the 13th, were notified in:
writing of the meeting to be held on the 14th. So the tendered
resignation was withdrawn before the other party pretended to

aet upon it.

The Plaintiffs in error claim that all the names in the left hand
column on page 43 of the record, after or below that George Gro-
meter were not on there on the 14th of January, 1861, though
Garmes tesifiies that his name was on there before the 14th. Then
if the remainder below Garmes’ name that is Louis Hannabal, &e.,
were not on there until after that meeting, then at that time there
were about 44 or 75 meinbars of the Church. So all the members
were present at the meeting on the 14th of January, until the two
trustees and their party left being in all 10 or 12 as appears by the
record, page G1. After they left, 80 or 31 remained and participa-
ted in the election,—see record page 63. So it is pretty clearly
established from the proof that all the members had not only no-
tice of the meeting but were present at the meeting until it was
organized and the object of it stated by Mr. Duhve, at the request
of Brunnemeyer. So it appears from the proof that everything
had been put n stafu quo, before the Brunnemyer party attempted
to hold hold any meeting to accept of the tendered resignation of
Buhre. The Brunnemeyer party held their first meeting three
weeks after the 6th of January, which was about the 24th of Jan-
uary—at Frederick Fickenscher's house, where 15 or 18 were pre-

sent—see record page 53. It does not appear how many of these




15 or 18 were members. John Grometer testifies on page 56 of
record, that he was there and voted but says that he was there and
voted, but says that he was not a member, and says at the first
meeting they did not decide anything, and at the second and last
meeting there was 15 of “us” present. So it is altogether proba-
ble that at neither of these meetings there were over 8 or 10 of the
mempers of the Church present—showing more than three fourths
of all the members attached to Mr. Buhre as their minister, and
such too as were the old members. These meetings of the Brun-
nemeyer party were irregular. It was called, as one of their wit~

nesses testifies, by Fickensher and Brunnemeyer, as taustees. It
does not appear that they gave any notice of the meeting to the
other trustees, or to any members that were not there—nor to
Mr. Buhre, who, according to their rules, is to preside at all iheir
meetings.: See record, page 40. Then this meeting should have
been at the church, their usual place of meeting to do business.
Sce 4 Zabriskie, 661. So for thesc reasons the proceedings were
void. Again, clearly there was not a majority present or notified
to be present; the minority cannot bind the majority in this way.
Then it is very evident the Sociely as such never authorized the
church to be closed up, or the acceptance of the resignation of
Buhre, evan if such resignation had not been withdrawn before.
So the closing up of the church was a gross abuse of their trust.

The law under which these trustees were elected does not pre-
seribe who shall be considered members of the congregation or so-
ciety ; but as wassaid by Chief Justice Ewing in the case of the
State vs. Crowell, 4 Hal. 411, wisely leaves that question to be de-
termined by the rules of each denomination. See 4 Zabriskie, 659.
The minister according to the discipline or rules of this church is
authorized either to receive or reject those who may wish to become
members of this society. See record, page 40. Those who have,
according to the custom of the Lutheran Church, been baptised and
confirmed muy he admitted as members of this soviety by the min-




ister, and they must sign the church disciplinz. Ses Record, p. 42.
And none but male members can participate in elections. So if it
were so that Mr. Buhre, the minister went to the saloon of Louis
(rarmes with his book to have him sign it, and if it were an abuse
of his trust and office, no civi/ judicatory has any jurisdiction of the
wrong ; but that belongs to the spiritual judicatories, to whom
he is responsible for a faithful discharge of his trust.
See Lawyer vs. Cipperly, 7 Paige Ch.R. page 284, 285.

But the Court must remember that among the Germans it is
never considered in the calendar of sins or moral delinquen-
cies to drink beer or keep a beer saloon. The Court must also
remember that there is no evidence to show that this saloon was
a whiskey saloon, as stated by the counsel for the plaintiffs in er-
ror. Then, again, this witness, Louis Garmes, says that he signed
at hus house ; the fact is that the house and beer saloon are all in
one building as most of these saloons are, kept by Germans,
This witness says that he was christened and confirmed. This is
done according to the custom of the Lutheran Church while
they are infants. Sce Record, page 63.

The case in the 7th Paige’s Ch. Reports cited by plaintiff in er-
ror to show that Courts will not interfere to remove the trustees
only in palpable breach of trust, in the instance of their refusal
obstinately to employ a minister who was not onl y acceptable to
a majority of the church but also of the conngregation, because
under the Jaw in New York it must be dov.e by the consent of the
trustees, as the Court will see by examining this case. There the
trustees have a matter of judgment or discretion to exercise as
to the fitness of the proposed minister—and Courts will never in-
terfere where a particular ofticer has a discretion, unless there is a
palpable abuse in the exereise of this diseretion conferred upon him.
But in this case, at the utmost, they ha:l only the right and duty,
to see that the property was safely taken care of, for the use and
benefit of the society, to meet there in the church for worship
or for business connected with the spiritual or temporal affairs of




church, as organized at the date of that conveyance, and still sub- |

sisting, must be entitled to the exclusive use and  enjoyment of the

roperty for all the purposes for which it was at first dedicated,
and as that right is in the character of a irust, is it not the duty
of a Court of equity to uphold, and secure its full and undisturbed
enjoyment.  This 18 what is sought in this case by the complain®

ants and nothing else.

The counsel for the plaintiff in error says that if the closing up
the church was contrary to the will of a majority of the members
then they could remove them from their office of trustees. No
doubt the society may remove the trustees if they have been
guilty of misconduct. But this remedy is only a cumalative one,
it cannot operate to divest a court of equity of its accustomed ju-
Lisdiction in cases of trust. Again the remedy by removal would
in Toost cases he absolutely inoperative or inadequate. Suppose
the old trustecs refused to certify to the clection ~f new ones
then under the statute, {he old trustees would continue to hold
their offices until they were compelled by proper proceeding to
make the certificate of election of newly elected trustees required
by law. Then agein, suppose a majority of the members should
refuse to vote to remove the vld ones, and vote against it ; where
would be the remedy of the minority. or of individual members ?
I hardly tbink that a court of equity would require the party to
resort to this remedy of vemoval first, and then in case it failed
4o have recourse to a court of e |uity, in a case where that court
has original jurisdiction, as in cases of trust. Again it is a well
settled principle of law that a statutory remedy is always cuma-
Jative to the remedy at common law or in equity, unless the stat-
ute in terms took away the remedy at law or in equity.

Then the only remedy the complainants have, is i cquily, unless
it be the one under the statute by the removal of the trustees,
which is shown to be but cumalative at the best, and is totally
inadequate in the case. Mandamus is already shown not to be




the proper remedy, and for the additional reason that a writ of
mandamus can be used only to enforce a legal right where there
is no other adequate remedy at law, but never used to enforce an
equitable right as in the present case. Neither will trespass nor
cjectment lie ; for the legal title is in the trustees which is necessa-
ry to sustain eithe~. Nor will an action on the case lie, for it

requires a legal right also, and an equitable right will not main-

tain it, and hence it is entirely demonstr = ed that the only reme-
dy the complainants haveis in equity.

-4
This might be likened to the case to the casc of the issuing of
an injunction to compel the due observance of personal covenants,
where there is no effectual remedy at law, and the old case of the
parish bell. Martin v. Nutkin, 2 page Will 266. 2 Story’s Eq.
Juris. §958. In that case the agreement was violated in ringing
the church bell at & o'clock A. M., to the disturbance of the com-
plainants, and thereupon an injustiod was granted Zo precent the bell
o at that hour. So here these trustees, &e..

the bell from heing rung
are injoined from continuing a breach of their duty as such trust-

ees, which it was very obvious they intended to continue, by keep-
ing the church closed up, and thus prevent further religious service
by the complainants, in the church, until they saw fit to open the

house for that purpose.

assigns for crror that the Court overruled

The plaintiff in error
The answer is not a full

their motion to dissolve the injunction.
denial of the equity of the bill. They deny that two of the com-
1ts were members at the time of filing the bill; but do notdeny
ainants were members ; therefore, the bill
Most of the facts set up in the bill
but they attempt
ay that Buhre

plainar
but the rest of the compl
as to them was well brought.
are admitted—even the closing up of the church,
to justify the aot by setting up new facts, that is to s
and that the resignation was aceepted, and

had vesigned,
had unanimously veted that  the

also that the Society




trustees should close the church. This is not such a denial of teh
eqnity of the bill as would have authorized the Court to dissolve
the injunction. But an injunction is not dissolved, of course, even
ypon a full denial of the equity of the bill, if the Court can see in
the facts disclosed, good reason for retaining it. See Bank of Mon-
roe vs. Schermerhorn, 1 Clarke’s R. 823 ; Holilster v. Barkly, ubi
supra ; Shellman vs. R. M. Chatt. 380, 381 ; Chetwood vs. Brit-
tain, 1 Green Ch., 439 . Poor v. Carleton, 3 Sumner 75, 165 3
Daniel Ch. Pr. 1st Am. Ed. from 2d London Ed.p. 18, 32, and
notes. And there was sufficient reason for tha Court to:retain the
injunction, in the facts disclosed in the janswer. And, again, the
bill was an injunction bill—and if it were dissolved the complain-
ants would have been deprived of theirright to meet at their church
for religious worship until there hal Deen a final hearing of the
case and the injunction waived and made perpetual. This would
have been great wrong on them. Whereas, if any one had gone
there and done any injury to the chureh, or entered the same to do
it any harm, the trustees would have complete remedy by an action
of trespass. So the Court did right in refusing to dissolve the in-
junction for these reasons.

The bill requires defendants to answer without oath—the oath
being waived. The defendants filed their answer, March 19th,
1881, without oath ; afterwards on the same day they filed an afti-
avit by which they claimed below and do claim here, that they
have made oath to the answer as the law requires. But the affida-
+vit was not entitled in this cause. See Record, pages 24, 26, de.
Tn the the case of Watson etal. vs, Reising, 24th IlL, 281, this
Court says this Court and the Court below should not consider an
affidavit so entitled. For this veason then that the answer was not
sworn, the Court properly overruled the motion to dissolve the in-

junction.

The defendants, below, objected to John Scharschug testifying for




the reuson he was one of the trustees of the Church, But the
counsel for the plaintiffs in’ error have made no point upon this
ruling of the Court, either in their brief or argumant, anl therefore
it is reasonable to suppose that they have abandoned it. However,
we insist that the fact he was trustee could not be any possible ob-
jection to his competency as a witness in this case.

This suit was properly instituted as your Honors will see by
examining the case of Lloyd vs. Loring 6 Ves. 778, [see Sumner
ed. note a,] where Lord Elden held that some of the members of
Free masons, or one of the inns of court, or of any otker numerous
body of persons, might sustain a suit on behalf of themselves,
and the other for the delivery of a chattel in which they were all
interested. See 1 Daniel Cl. Pr. 1st Am. Ed. of the 2d Londou
Tid. 286, 287, &e.  And this may be done where even a majority
of the members approved of the act, and disprove of the suit,
where the act compJained of was necessarily injurious to the com-
mon right. Sce Bromley vs. Smith 1 Sim. 8, 1 Daniel Ch. Pr.
289.

The defendants excepted to the ruling of the Court, in refusing
to allow them to ask o witness whether Buhre ever denounced
Brunnemeyer and Fickensher from the pulpit. But they have
made no point upon this ruling in their brief or argument, and it
fair to infer that they have abandoned this point also. This tes.
timony would have been clearly irrelevant, for if Mr. Buhre were
guilty of any improprieties in the discharge of his dutiesasa
minister of the gospel, he is responsible to the proper spiritual ju-
dicatory alone, and not to any civil one, as the cases already re-
ferred to clearly show. For it may have been according to the
duties of his ministry to have denounced them for some delin-
quencies of which they were guilty.

I believe I have reviewed all the objections that the counsel




for plaintiffs in error have seen fit to malke to the proceedings and "
decree, and I submit that none of these objcctions are well taken
and respectfully ask that the proceedings and the decree thereon,
be affirmed in all things, at the costs of the plaintiffs in error.

R. G. MONTONY,
Att'y for Def’t in Error.
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JOHN A, BRUNNENMEYER,)
FREDERICK FICKENSHER,
WILLIAM FICKENSHER,
CHRISTIAN BAUMAN, and
[ENRY BRUNNENMEYER,
Pl’s in Hrror,

Vs,
ERNST H. BUHRE,
MICHAEL HABERMEYER,
STEPHEN FUNK,
JOHIN BRUGGE, and
CARL HUBNER, who sue, &c.,
\ Deft's in Error. |

9| Be it remembered that heretofore, to wit: on the 9th day of
February, A. D. 1861, the following bill for injunction was filed
in the office of the Clerk of the Court of Common Pleas of the
City of Aurora, county of Kane and State of Illinois, to wit :

STATE OF ILLINOIS, %SS

Counry or Kang, Ciry oF AURORA,

To the Honorable Benjamin K. Parks, Judge of the Court of
Common Pleas of the City of Aurora, in vacation after the
December term, A. D. 1860 :

Humbly complaining, show unto your honor, your orators,
Ernst H. Buhre, Michael Habermeyer, Stephen Funk, John
Brugge and Carl Hubuer, for themselves, and also on behalf of
the members of the German Evangelical Lutheran Saint Paul’s
Church of Aurora, Illinois, except the members thereof, made de-
fendants hereto, residents of the city of Aurora aforesaid, that on
or about the 1st day of January, A. D, 1856, the said Church was
duly organized and incorporated according to the statute of this
State, and that John A.Brunnenmeyer, John J. Scharschug and
Frederick Fickensher, at the time last aforesaid, were duly elect-
ed and qualified as trustees of said Church, also according to the
3 | statutes of this state; and that they have since that time contin-
ued to be, and still do continue to be the legal trustees of said
Church ; and that the said Church received a deed of convey-
ance ot one-half of the following described lot of land, situate
in Uackney’s addition to Aurora, from Benjamin Hackney and
his wife, a short time after the said trustees were elected and qual-
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ified, as aforesaid, as a donation, and the other half by purchase
from the said Ernst H. Buhre, by deed of conveyance, which deeds
were made to the aforesaid trustees and to their successors in of-
fice, for the sole and exclusive use and benefit of thesaid Church ;

and that the said Church erected a church edifice on that half of
said lot deeded by said Hackney, as aforesaid, for the exclusive

purpose of public worship of Almighty God, according to the
discipline, rules and customs of the Evangelical Lutheran Church,
so known and called; and the said church edifice was so
built about the year A. D., 1855, by the members of said Church,
and the community in generdl, by way of gift and donations, to
and for the exclusive use and benefit of said Church. By way of
amendment your orators further show unto your honor that they
were on the 1st day of January, A. D. 1861, and for a long time
before and ever since, and still are members of the said Church
in this bill of complaint mentioned. ‘

And your orators further show unto your honor, that the afore-

| said Church have, since the said organization, and still do worship

insaid Church edifice according to the discipline and customs of the
said Lutheran Church, and your orators well hoped thatsaid trus-
tees would have conducted themselves in all things in relation to
their said trusteeship according to the laws of the land and the
discipline, rules and customs of said church, and in conscience
and equity they ought to have done. ~But now so it may please

| your honor, that the said John A. Brunnenmeyer, Frederick Fick-

ensher, combining and confederating with one William Ficken-
ensher, and one Christian Bauman, and one Henry Bruimenmeyer,
also members of said Church, and with divers other persons at
present unknown to your orators, whose names when discovered
your orators pray they may be at liberty to insert herein, with
apt words to charge them as parties defendants hereto ; and con-
triving how to wrong and injure your orators and others, the
members of the said Church, they, the said two defendants, John
A. Brunnenmeyer and Frederick Fickensher, trustees as afore-
said, absolately refuse to Revfamen"thustees, s wlo Jiws of the
said Church require, and have

land and the rules and customs of Ll
!u with the other defendants on this, the 9th day of February, A
D. 1861, with force, and against the will and consent of the said

Church, and in direct violation of their trust and duty, m}c}
i A 8
acainst the rights of your orators and ?thel rfxembe:ls :f. s;tlu)
C?hurch, fastened up the said Cburch edifice mtht an O:u beig,

i -eventing your orators, me 8
| avowed purpose and intent of .ple\ enting your olat m:)rmw i
of said Church, from entering into the same on to- :
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tenth day of February, A. D. 1861, being the Sabbath day, or at
any other time for the purpose of worshipping as aforesaid. ac-
cording to the rights and privileges of your orators and other
members, as aforesaid, as your orators and said members have
heretofore done and still have the right to do. all which actions,
doings and pretences of the said defendants are contrary to equi-
ty and good conscience, and tend to the manifest wrong, injury
and oppression of your ovators in the premises. ,

In consideration whereof. and for as much as your orators are
entirely remindless in the premises according to the strict rules
of the common law, and can only have relief in a court of equity,
where matters of this nature are cognizable and reliable—to
the end, therefore, that the said John A. Brunnenmeyer, Freder-
ick Fickensher, William Fickensher, Christian Bauman and Henry
Brunnenmeyer, and the rest of the confederates, when discovered,
may, without oath, (their respective answers are hereby express-
ly waived) full, true, direct and perfect answers, make to all and
singular the premises as fully and particularly as if the same
were hereinafter repeated ; and they thereunto distinetly interro-
gate to the best of their knowledge and belief, and that the said
defendants and their confederates, their agents, attorneys, solie-
itors and servants, respectively, may be restrained from interfer-
ing or in anywise intermeddling with your orators and members
of said Church, in convening and worshipping according to the
usages and customs of said Church, as they have heretofore done.

May it please your Honor to grant to your orators, not only
the people’s writ or writs of injunction of the State of Illinois
issuing out of and under the seal of this Honorable Court, di.
rected to the said defendants, their zonfederates, agents, attorneys,
solicitors and servants, enjoining them and each of them in the
manner aforesaid ;- but also that the Clerk of the said Court, on
the filing of this bill, may issue a summons, according to the prac-
tice ot the courts of chancery of this State, against the said de-
fendants, directed to the sheriff of the county of Kane, in the
State of Illinois, commanding him to summons the said defend-
ants to be and appear before the Court of Common Pleas of the
City of Aurora, in the county and State aforesaid, at the next
term thereof, on the first day of said term, and then and there to
answer all and singular the premises, and to stand to and abide
by such order and decree therein as to your Honor shall seem
meet, and your orators shall ever pray.

E. H. BUHRE, STEPHEN FUNK,
MICHAEL HABERMEYER, JOHN BRUGGE,
CARL HUBNER.

MONTONY & SEARLS,
Solicitors and Counsel for Complainants,
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Which said bill of complaint was duly subseribed and swoin
to on the 9th day of February, A. D. 1861, before the Clerk of
said Court.

Injunction writ issued February 9th, A. D. 1861, and returned
duly served on the 11th day of April A.D. 1861.

Summons issued on'the 14th day of of February, A. D. 1861,
and returned duly served March 18th, A. D. 1861.

And afterwards, to-wit : on the 19th day of March A. D. 1861,
it being one of the days of the regular March term, A. D. 1861,
of said Court, the following among other proceedings were had
in this cause and entered of record in said cause, to-wit: Defen-
dants moved the Court to dissolve the injunction for want of equi-
ty on the face of the bill. Which said motion the Court over-
ruled, and defendant then and there by his solicitor excepted to
the said ruling of the Court.

And also on the same day to-wit: the 19th day of March A.
D.1861, the following answers of the defendants were filed in
Clerk’s office of said Court, to-wit :
ERNST H. BUHRE, \
MICHAEL HABERMEYER,
STEPHEN FUNK,

JOHN BRUGGE, and

CARL HUBNER, for themselves X A
and also on behalf of the mem- | Before Hou. B. F. Parks,

bers of the German Evangelical ’ Ju(lgeP(]f ‘the (f;:ouhl‘t o(iy(gom%
Lutheran' St: Paul's Church, &, ( Foon S Sliotiagiiae
. Aurora, March Term, A.

JOHN A. BRUNNENVEYER, | D-186%.
FREDERICK FICKENSHER,
WILLIAM FICKENSHER,
CHRISTIAN BAUMAN, and
HENRY BRUNNENMEYER. J

The point and several answers of John A. Brunnenmeyer, Fred-
erick Fickensher, William Fickensher, Christian Bauman and
Henry Brunnenmeyer :—

These defendants now and for all times hereinafter reserving to
themselves all rights and benefits of exceptions to the many er-
ors and insufficiencies in said bill of complaint for an answer there-
unto, say : These defendants deny that the said complainants, Ste-
phen Funk and Cuarl Hubner, are and have been, on the first day
of Junuary, A.D. 1861, and before, members of said Churek, as al-
leged in said bill of complaint, nor have they any right or author-
ity whatever, from the members of the German Evangelical
Lutheran Saint Paul's Church of Aurora, (except these defend-
ants) to commence said suit; buton the contrary thereof, said
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the other members of said Chureh, fastened such church edifice
with force, and for the purpose of preventing said complainants
and themembers of said Church from worshipping in said Church
edifice.

And these defendants further answering say, that during the
year A. D. 1858, said Ernst I1. Buhre, then and there acting as pas-
tor of said Church, by the consent of the complainants, indulged
against the rules and regulations of said Lutheran Church, when
preaching in said Church edifice, on Sabbath, in violent and un-
christian denunciations against the German Methodist Society
then forming, and without cause attacked individual members
thereof, by reason of which a great many members ot said Lu-
theran Church dissolved their connection with said Church, and
among others, three of the officers of said Church, elected by said
Lutherean Congregation ; that said defendant, John A. Brunnen-
meyer, as trustee aforesaid, remonstrated with said Bulireabout
the course so pursued by him, and requested him to desist be-
cause he would break up the Congregation; but said Buhre re-
fused and continued in his tirade against said dewomination, by
reason whereof a great many of the members of said Lutheran
Church dissolved their connecction with said Chureh, and refused
to participate in worship in said Lutheran Church thereafter; all
of which doings is contrary to the rules and customs of said Lu-
theran Church.

And these defendants further answering, say, that at a meeting
of the members of said Lutheran Church, called by said Buhre,
on the 6th day of January, A. D. 1861, said Buhre resigned his
position as pastor of said Church, and then and there stated that
in four weeks from said day, he would preach his farewell sermon.

And these defendants further answering, say, that at a meeting
of the members of said Church, Leld on the 80th day of Janua-
ry, A. D. 1861, said resignation was unanimously accepted by
said Congregation, and on the 31st day of January, A. D. 1861,
said Buhre was informed of the acceptance of his resignation as
aforesaid, by said trustees, of said Church, in writing, a copy of
which said notice is hereunto attached, marked (A.)

And the defendants farther answering, say, that on the Sth
day of February, A.D. 1861, at a meeting held by the members
of said Lutheran Church, pursuant to a call of said trustees, it
was unanimously resolved by the members of said Church, that
said church edifice should be closed until the service of another
pastor could be procured, and said meeting then and there in-
structed said trustees aforesaid to obtain the keys to said church
edifice, in whose possession they might be found.
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And these defendants further answering, say, that one Ernst
Schreeder had the key tosaid Church, and said trustees then and
there demanded the key of said church edifice, in behalf of said
Congregation, from said Schreeder : with said
complainants, but said Schreeder refused to deliver up said key
to said trustees.

And these defendants further answering, say, that divers other
persons had obtained keys to said church edifice, and could ob-
tain access to said church edifice by the use of such keys, with-
out the consent of said Congregation.

And these defendants further answering, say, that in order to
prevent the property in said Church from being stolen, carried
away and injured, and prevent persons from entering said Church
edifice without the right so to do, the said John A. Brunnenmey-
er and Frederick Fickensher, trustees as aforesaid, in pursuance
of their duties as such trustees, on said ninth day of February
last, took the old lock from the door of said Church edifice and
put another and new lock on the door of said Church edifice to
protect the property in said Church, as they lawfully might,,
which is the supposed fastening up of said Church edifice in. said
complainants’ bill of com plaint mentioned.

And these defendants, denying every allegation in said com-
plainants’ bill of complaint contained, charging these defendants
and each of them with any doing unlawful or contrary to equity
without this; that if there is any other matter or thing in said
complainants’ bill of complaint contained, material or necessary
for these defendants to make answer thereto, and not truly and
hereinafter sufficiently answered, confessed, traversed and avoid-
ed, or.denied, is true to the knowledge and belief of these de-
fendants ; all of which matters or things these defendants are
ready and willing to verify, as this Ilonorable Court shall direet,
and pray to be dismissed with their reasonable costs and charges,
by them and each of them most wrongfully sustained.

JOHN A. BRUNNENMEYER,
FREDERICK FICKENSHER,
HENRY BRUNNENMEYER,
CHRISTIAN BAUMAN,
WILLIAM FICKENSHER.

Cmas. J. MeTzNER, Solicitor for Deft's.

Exmisir A.

Mr. Henry Buhre, Pastor, &e.:

According to the resolution of yesterday, of the assembled
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congregation of the German Lutheran St. Paul’s Church, we here-
by notify said Henry Buhre that his offered resignation as pastor
of said Church is hereby accepted; and whereas, in accordance

thereof, on next Sunday, the 3d of February, 1861, the time by
yourself appointed, has past, we therefore expect of mamn, and

especially a preacher, that he will be true to his word.
By order of the Congregation,
JOHN A. BRUNNENMEYER,
FREDERICK FICKENSHER,
Stewards of the Church Property.
Aurora, 31st January, 1861.

On the 19th day of March, A. D. 1861, the said answer of said
defendants was duly subscribed and sworn to.

And afterwards, to wit, on the 23d day of March, A. D. 1861,
it being one of the days of the March term, A. D. 1861, said de-
fendants moved said Court to dissolve the injunction herein, which
said motion the said Court overruled, to which said ruling of said
Court the defendant then and there excepted.

And afterwards, to wit, on the 2d day of April, A. D. 1861,
the same being one of the days of the March term, A. D. 1861,
of said Court, the said complainants filed the following replica-

tion to defendants’ answer, to wit :

ERNST H. BUHRE, et al., g
Vs,

JOHN A. BRUNNENMEYER, et al.

Court of Common Pleas of the City of Aurora, Ie @
March Term, A, D, 1861. N UHANCERY.

The replication of Krnst H. Buhre et al, complainants, to the
answers of John A. Brunnenmeyer et al., defendants: These re-
pliants, saving and reserving unto themselves all, and all manner
of advantage of exceptions to the manifold insufficiencies of the

said answer of replication, thereunto say, that they will aver and
prove their said bill to be true, certain and sufficient in the law

-to be answered unto, and that the said answer of the said defend-
ants is uncertain, untrue and insufficient, to be replied unto by
this repliant ; without this, that any other matter or thing whatso-
everin the said answer contained, material or effectual in the law,
to be replied unto, confessed and avoided; traversed or denied, is
true—all which matters and things these repliants are and will be
ready to aver and prove, as this Honoerable Court shall direct,

; and humbly pray, as in and by their said bill they have already
 prayed. '

MONTONY & SEARLS, ..

{ Solicitors, and of Counsel for Complainants,
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On the second day of April, A. D. 1861, it being one of: the
days of the March term, A. D. 1861, of said Court, on motion
leave is given complainants to answer their bill ; also leave given
to defendants to amend their answer herein.

Thereupon again come the parties hereto, and this cause com-
ing on to be heard upon the proofs submitted by the parties, and
the Court having heard the proofs and allegations of parties, &e.,
and not being fully advised by consent of the respective parties,
made in open Court, the Court takes the same under advisement
until Saturday next, at 2 o'clock P. M., the decision of the Couri
and the decree to be entered as of the present term, with the
rights of either party to except, and with the same force and ef-
fect as if entered in term time. :

And afterwards, to wit, on the 6th day of May, A. D. 1861,
the following decree was filed and entered of record in said cause
in said Court, to wit:

ERNST H. BUHRE,

MICHAEL HABERMEYER,

STEPHEN FUNK,

| JOHN BRUGGE, and -

| CARL HUBNER, for themselves

| and on behalf of the members )

| of the German Evangelical Lu- | The Court of Common Pleas
theran St. Paul’s Church, of Au- of the City of Aurora, and
rora, except the members there- at the May Chancery Term
of, made defendants to this suit, thereof, A. D. 1861,

Vs.
JOHN A. BRUNNENMEYER,
FREDERICK FICKENSHER,
WILLIAM FICKENSHER.
CHRISTIAN BAUMAN,
HENRY BRUNNENMEYER, |

—

Tbis cause coming on to be heard at the March term of said
Court, A. D. 1861, upon the bill, answer, replication and proofs,
and the Court, not being fully advised in relation to the same,
took the same under advisement until thissaid May term, 1861 ;

and it appearing to the Cowrt by the proofs taken in this cause
that the said complainants were, at the time of the commence-
| ment of said suit, and for a longtime before, residents of the said
city of Aurora; and that on or about the first day of January, A.
D. 1856, the German Evangelical Lutheran St. Paul’s Church, of
. Aurora, Illinois, was duly organized and incorporated according
| to the Statute of this State ; that John A, Brunoenmeyer, Joln

J. Scharschug and Frederick Fickensher, at the time last
' said, were duly elected and qualified as trust
| according to the statute of this St

afore-
ees of said Chareh,
ate, and that they have, since




Page of | that time, continued to be the legal trustees of the said Chureh,
s, and that the said Church received a deed of conveyance of one-

32 | half of the following described lot of land, situate in said city of
Aurora, in Kane county, Illinois, to wit: Lot one, (1) in bloeck

one, (1) in Hackney’s addition to Awurora, from Benjamin Hack-
ney and his wife, a short time after the said trustees were elected

and qualified as aforesaid as a donation, and the other half pur-
chased from the said Ernst II. Buhre, by deed of conveyance,
which were made to the aforesaid trustees and to their successors
|in office for the sole and exclusive use and benefit of the said
Church ; and that the said Chureh erected a Church edifice on
that half of said lot deeded by said Hackney as aforesaid for the
exclusive use of public worship of Almighty God, according to
the discipline, rules and customs of the Church aforesaid ; and
the Church edifice was so built abeut the year A. D. 1855 by the
members of said Church and the community in general, by way
of gift and other donations, to and for the exclusive use and ben-
efit of said Church; and that the said complainants were, on the
first day of January, A. D. 1861, and for a long time before, and
lever since, and still are members of said Chureh, so OJganized as
| aforesaid, had, since the said organization, and did, at the filing of {
the said bill, worship in said Church edifice, according to the dis-
33| cipline and customs of said Lutheran Church. And it also appear-

} ing to the Court that the said John A. Brunnenmeyer and Fred-
erick Fickensher combined and confederated with William Fick-
ensher and Christian Bauman, [also members of said Chureh] to
wrong and injure said complainants and other members of said
Chureh ; and the said two defendants, John A. Brunnenmeyer
and Frederick Fickensher, trustees as aforesaid, refused to perform
and discharge the duties and trusts of their appointment as
such trustees, as the laws of the land and the rules and customs
of said Church required, and did, with the other defendants, on
the 9th day of February, A, D. 1861, with force and against the
will and consent of said Church, and in direct violation of their
i trust and duty, and against the rights of said complainants, and
'i others of the said Church, fastened up the said Church edifice,

: | with and for the avowed purpose and intent of preveﬁting the
- complainants and other members of said Church from entering
i‘  into the same on the then following day, being the Sabbath day,
|

| or at any other time for the purpose of worshipping tkerein as
| aforesaid, according to the rights and privileges of the complain-
31 ants and other members, as aforesaid. as they heretofore had done

i
t

:and still had the right to do.

| And it appearing also to the Court that the injunctions issued
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in this cause have been duly served upon the said defendants, it
is therefore ordered, adjudged and decreed by the Court that the
said John A. Brunnenmeyer, Frederick Fickensher, William Fick-

ensher, Christian Basuman and Henry Brunnenmeyer, and their .

confederates, their agents, attorneys, solicitors and servants ve_
spectively, be and are hereby perpetually restrained and enjoined
from interfering or in anywise intermeddling with the complain-
ants and other members of said German Evangelical Lutheran
St. Paul’s Church, of Aurora, Illinois, in convening and worship-
ping in said Church edifice, according to the usages, discipline and
customs of the said Church, as they had heretofore done and still:
have the right to do. .
And it is further ordered, adjudged and decreed, that said com

plainants have and recover of said defendants, their costs and
charges by them in this suit expended, and have execution there-

for.,
B. F. PARKS, Judge, &c.

To which decisions of the court, the defendants at the time
excepted and made an appeal in this case to the Supreme Court

of the State of Illinois.
‘Which said appeal was granted by the Court.

Bill of exceptions filed July 12th, 1861, as follows: Be it re.

I membered that on the 19th day of March, A. D, 1861, defend.
| ants moved to dissolve injunction for want of equity on,the face

of the bill; motion overruled, defendants except.

April 12th, 1861, case called for trial.  Complainants intro-
duce John Scharschug as a witness, who being duly sworn, says:
Know complainants ; know defendants; know the Church ; was
trustee with John A. Brunnenmeyer and Frederick Fickensher
five years ago, for three years; Church was erected five or six
years ago; have been a member since its organization.

Defendants objected to his testifying, for the reason he was
one of the trustees of said Church. Objection overruled, and de-
fendants except.

The complainants were, on the first day of January, members

| of said Church; know the record of the Church; this book is
i the record ; Buhre kept it ; it contains a list of the members of

the Church ; this book is the record of the Church, kept by the

| Secretary ; I am Secretary of the Church.

i

Complainants introduced both in evidence, which is as follows :

Cuorcn DiscrpLINE.

The German Evangelical Lutheran St. Paul’s Church, (Unal-
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tered Augsburgishe Confession,) Aurora, in the State of Illinois :

We, the undersigned, ministers, elders, stewards, and trustees
and members of the above named Church, adhere to the follow-
ing Church discipline :

CHAPTER 1.

1st. Only such person can be minister who adheres to the
above named Confession, and who is properly ordained.

2d. In all meetings of the Church council and congregation,
it shall be his duty to preside. b

3d. He shall examine all who shall wish to become members
of this Society, and he shall either receive or reject them.

4th. He shall continue his office as long as he lives.

CHAPTER II.

Ist. The Church Council consists of the minister, elders, stew-
ards and trustees. The elders, stewards and trustees shell contin-
ue in office until others are elected in their places.

2d. The Church Council holds regular meetings at fixed
times; it may, however, at any time be called together by the
minister.

8d. They shall, in brotherly love, counsel over the spiritual
and general welfare of the society.

4th. In absence of the minister, one of the elders shall pre-
side. .

CHAPTER V.

The society elects three trustees, in the same manner as elders
and stewards. They shall take the temporary affairs of the
Church in safe keeping.

CHAPTER VI.

All those shall be considered members of the Church who, ac-
cording to the custom of the Lutheran Church, have been re.
ceived by baptism and confirmation. As legal members they
must take part diligently in the public worship, and, according
to the usage of the Church, give their part to its support; they
must live in conformity with the requirements of the gospel, and
by signing the Church discipline, declare that they will uphold
and sustain the Lutheran Church, with its doctrine and usages.
All such male members who have become of age shall be
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Record | .
clety. )
43| Ernest H. Buhre, Minister of John Stinchizer,’
the Lutheran Saint Paul’s Francis
Church, Aurora, Tillinois. George Mushler,
John Adam Brunnenmeyer, IO ey
John Scharschug, Henry Brunnenmeyer,
Frederick Fickensher, Detrich Kolze,
Casher Ring, Ernst Schrader,
John Bruegge, Henry Rang,
Henry Fickensher, s-Itva““”"“‘:is Josepllﬂ%@fxd
Leonard Waldo, Carl Hubner’
Michael Harbermeyer, Leonard Gruber,
Leonard Shoberlein, ~7L\August Hopper,
Michael Shoberlein, John L. Rang,
—f George F. Smith, Ernst Broking,
"‘f‘John Reuhl, John A. Smith,
eorge Bauman, Wm, Rang,
christian Sorg, Conrad Hartung,
—{John Frederick Lehn, ‘f'T’Vm. L'liHer,'
—-f-Michael Zeigler, Frederick Hiance,
William saylos' Wm._ Fickensher,
—Frederick Dutchman, —fPeter Messerer,
—6eorge Krauter, Christoper Rink,
Joln Adam Shoberlein, ~/~George Hausterter, (dead) ;
Geo. Brunncnmeyer, fichael Sorgee, (removed)
Lf—Henry Swartshonce, John H. Hahn,
John Zeigler, John Frederick Mushler,
Peter Lehn, ‘f"Gcorge Grometer, :
George Mushler, John Biller, PP P
John Bauman, Stephen Funk, Lece 4
Christian Bauman, Louis Garmes, i
Gieo. Trash, " Louis Hannibal,
Thomas States, (removed) Eredarigl Nichaly
John Burger, Joseph Telameyer,
Mathew Sauter, G- Onbret s
——f'George Gableman, (dead) ExediBolie,
John Ernst, Robert Groch,
Leonard Reesleer, John Ring,
iT'Frederick Heun, George Troch,
John Giser, John Wendler,
E John M. Bowriser, Christian  Uhlig, {
Frederick Ring, Frederick Thaub.

45 It was agreed by the parties, that all those names on the book
. as members marked (X) in peneil, were not members on the 14th
| of January, 1861.




Pageof| Witness farther testified : Saw Frederick Fickensher and Wil-
Record jiam Fickensher by the door of the church; one held the door
and the other took the lock off. John A. Brunnenmeyer was in
Church, Henry Brunnenmeyer was keeping watch up street,
Christ Bauman was watching outside the Churchj; this was Sat-
urday, the same day the injunction issued. Saw William Fick-

| ensher fix the lock, and Frederick Fickensher hold the decor.—
Asked Frederick Fickensher what they were going to do; he said
none of my business. Itold him he had ought to be ashamed to
break up our Church ; he jumped over the fence after me, and I
drove on; he wanted to get hold of me, and I run off as fast as
I could. I was there the same evening ; they had nailed a piece
of wood across the key-hole ; there was preaching there next day ;
Buhre preached. I opened one of the window-shutters, went in,
and screwed the lock off to let the people in. Schrader is sexton
of the Church; he had the key ; they took the old lock oft and
put on a new one; none who were there Saturday were there on

Sunday. Saw Frederick Fickensher go by Church on Saturday

when I was there first, about, or little after noon. Buhre has

47| been our minister since its organization ; it is the German Evan-

gelical Lutheran St. Paul’s Church. Henry Brunnenmeyer was
going up and down street; I expect he was watching; don't

know ; think he was.

CROSS-EXAMINED.

See them take lock off about noon; was there again about 3
or 4 o'clock; then I was on the west side of Church; Ficken-
sher went around the south-east corner of the Church to get at
me ; I was there the next morning; the door was fastened with
| an eighteen inch bclt. -

Direct RESUMED.

There was no Church meeting to authorize them to shut up
| the Church ; if there had been I should have known it

Cross-Exarxu~NaTioNn IRESUMED.

I did not know of any meeting being called to authorize Trus-
tees to shut up the Church ; don’t know of Fickensher and Brun-
nenmeyer calling a meeting ; never talked with Hackney about
the Church lot for the last two years.

48| Ernst Schrader called and sworn by complainant: I am mem-
ber of the Lutheran Church, and have been for two years; I
have been sexton one year; I was at the Church on the 8th of
February ; it was on Saturday when they shut up the Church ;
[was there on Sunday ; Church was closed ; a new lock was on
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the door ; T had the key, but could not get the key in the key-hole ;
asmall piece of wood was over the key-hole, so that the key would
not go in; Scharschug opened the window and wentin and open-

ed the Church ; there was a back door to the Church; it was
fastened on the inside; my duty was to make fire, ring the bell

and show strangers to seats; Buhre preached that day in the
Church.

CRross EXAMINED.

Friday before Sunday Fickensher and Schoberlein, Frock and
Christ Bauman were at my house after the key to the Church;
Fickensher said they wanted the key; I did not give them the
key, because I considered it my duty to keep the key ; I wasnot
there when the new lock was put on the door ; the bolt to the
back door was from 6 to 9 inches leng.

On direct examination, witness said : I did not give them the
key, because my time was not out.

John Baureisen called and sworn: Iam a member of the
Church ; have been for two years; saw from my house the two
Fickenshers, John Brunnenmeyer and Christ Bauman at the
Church on Saturday, Feb. 9th, 1861 ; I thought they were nail-
ing up the Church; theéy were hammering about the Church; T
was there on Sunday morning to attend service ; saw Rickensher
go by Church while I was there ; we went to Church at the usual
hour for service ; Church was fastened up; there was a large
meeting ; saw none there who fastened up the Church the day
before ; I saw, Saturday, two men wall-ing back and forth, who
appeared to be watching.

Cross-ExAMINATION.

Did not see Bauman or Brunnenmeyer do anything to the
Church ; heard hammering, but did not know what they were
doing ; I asked Fickensher next morning what they were doing
to the Church ; he gave me a cross answer ; I have not paid auy-
thing for the Church.

Asa A. Dexter sworn as a witness :

I served the injunction writ on defendants; this Church is in
the city of Aurora, county of Kane and State of lllinois; I was
at the Church on Sunday when there was a fuss ; I went there at
the request of Buhre to keep order; I am a Constable; there
was one Sunday when Church was fastened up; I did not see
Fickensher or B unnenmeyer that day; I was there when they
were opening the Church on Sunday.

Frank Henn sworn :




Page of| preach no more for you; this was in a 'meet;'mg at the
R Church; I was at a meeting at Frederick Fickensher’s

v house, where 15 or 18 were present; Christ Bauman gave me
notice of this meeting ; this meeting was three weeks after the 6th
of January last; at this meeting Fickensher asked us what we

had better do ; we made up our minds that we would tell Buhre
that we would accept his resignation; we had another meeting ;
this meeting was the Friday before the Church was shiut up; at
that meeting we directed Fickensher and Brunnenmeyer to shut
up-the Church; the meeting was called by Fickensher and
Brunnenmeyer as trustees of the Church.

On cross-examination this witness testified as follows :

On the Gth of January Dexter was at the Church; there
was not much fuss; we met to have a yearly accounting, and to
do the yearly business; we figured up accounts; there was a
little noise and some quarrelling, which broke up the meeting ;
Brunnenmeyer was not much noisy ; Buhre said he would preach
last time 4 weeks from that day; no vote was taken on the ac-
ceptance of this proposed resignation of Buhre; on that day

{ Brunnenmeyer and Fickensher wanted to settle up the old busi-
| ness, but Buhre wanted to put new members first; we then had

a meeting at Fickensher’s ; Christ Bauman told me of this meet-
' ing the same day of the meeting ; can’t tell the day of the month,
| think Friday, pretty near 4 weeks from time Buhre said he would
! resign. ;

54| Fred Ring, on part of defendants, testifies as follows :

I am a member of this Church, and also one of the elders of
the Church; we had a fuss in July last about a school house ;
the trouble was about building a new school house; Buhre said
the members of the Church should vote whether they wanted a
new school house or not ; Buhre met me one day and asked me
what I thought about the trouble; I said we had better put in

some new trustees; Buhre said, if you want new trustees you
must not vote for the old ones; Buhre said election day at my

house, we are going to have new trustees; Bulre told me not to
| go to the meeting of the Church affairs , January 6th, Brunnen-
' meyer wanted Buhre to give a receipt in fall for his salary;
| Buhre was willing, but Scharschug told him not to give one, and
| he then refused ; Buhre said he must have his pay if he had to
I sell the church; saw Buhre take Brunnenmeyer’s books.

On cross examination witness testifies as follows:
' On the 6th of January, 1861, I was at the meeting ; the fuss
i began about new members ; Brunnenmeyer wanted to fix up the
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old accounts first ; Buhre said in four weeks from date I will
preach my farewell sermon ; saw Buhre take books; the meet-
ing which Buhre told me not to go to was to be a meeting about
a school-house fuss ; this talk was in the summer or fall of 1860 ;

at the 6th of January meeting, Scharschug said when Brunnen-
meyer wanted Buhre to give his receipt in full that Buhre should

not give his receipt in full when he had not received his full pay.
On Direct resumed :

~ I'was at a meeting at Fickensher’s house, 30th of January ; it
“was called by Fickensher and Brunnenmeyer as trustees of said
Church. ;

On re-examination of witness by defendants, he testified as fol-
lows:

I was at two meetings at Fickensher's after Buhre said he
would resign ; at the last of these meetings the four weeks had
expired ; they appointed a committee at the last meeting to get
the key and shut up the Church till they could get a minister.

On further cross examination witness said :

I don’t know who notified the members at Fickensher's, or
whether they were notified.

On re-examination of witness by defendants’ counsel, defend-
ants’ counsel asked witness to state if you ever heard Ernst II.
Buhre, from the pulpit of said Church, denounce the said Brun-
(nenmeyer and Fickensher or apply any kind of epithets to them;
if so, when, and what did they say. Objected to by counsel for
the complainants and objection sustained by the Court, to which
said ruling of the Court the defendants then and there excepted,

John Grometer, being called by the defendants and sworn, tes-
tified as follows:

I was at the meeting at Fickensher’s house; there were two
meetings at Fickensher’s; at the first meeting we did not decide
anything ; the second meeting was the first Friday after the four
weeks from the meeting in which Buhre said he would resign ;
we voted by yes and no, and we all voted yes and were unani-
mous to accept Buhre's resignation ; agreed to ask Schrader for
the key of the Church; he refused, and we concluded to lozk up
the Church ; we informed Buhre of acceptation of resignation
by letter.

i Cross examination by complainants’ counsel :

. Tam not a member of the Church ; I never resigned the con-
| stitution, but I voted at Fickensher’s ; there were fifteen of us at
lFickens]xer’s at the last meeting.
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Fred. Mushler, called and sworn by defendants, testified as fol-
lows:

I'am a member of the Church; I was at the meeting on the

6th of January last; my brother said settle up with old Imem-
bers and then take in new members ; Buhre would not give a re-

ceipt ; Scharschug said Buhre did not mean so if he said he was
satisfied, and he shorld not give a receipt ; I was present at the
last meeting at Fickensher’s ; we made up our minds to accept
the resignation of Buhie; we concluded to shut up the Charch
uutil we got another preacher.

Cross-ExaMiNATION:

I have been a member for about 4 years ; I was at the last but
not at the first meeting at Fickensher's ; Brunnenmeyer, at the
meeting of the 6th of January, wanted Bubre to give a receipt
in full of all demands; he would not, because he claims more.

Michael Schoberlin, called and sworn by defendants, testified
as follows : '

Tam an elder in this Church ; Brunnenmeyer was treasurer ;
I was at the meeting on the 6th of January ; Brunnenmeyer
wanted to settle up his accounts; T was at the last meeting at-
Fickensher’s ; we made up our minds then to accept the resigna-
| tion of Buhre, and sent him a letter ; the meeting directed Brun-
| nenmeyer and Fickensher to shut up the Church.

Cross examination by complainants’ counsel :
Buhre said at the meeting the 6th of January that he could
get $400 a year in several other places.

John Bauman, called and sworn by defendants, testifies as fol-
lows:

About 40 of the members have left and formed the German
Methodist Church,

On cross-examination, testifies as follows -

I am one of those who left and formed the Methodist Chureh.

Witness was asked why he left the Lutheran Church and
Joined the Methodist Church, and he answered by saying that he
could not find the medicine for his poor, sick soul that he could
find in the Methodist Ckurch ; s2id he had no trouble with the
Lutheran Church.

Here the defendants rested their case,

Asa A, Dexter, recalled as a witness for the complainants,

l testified as follows :
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ary last.

’1 John Bowrising, recalled by the complainants, testified as fol--
‘ lows :
i I was present at the meeting of the 6th of January, 1861 ;
| meeting was called to order; Brunnenmeyer then got up and in-
sulted me about collecting from outsiders for church purposes;
Buhre then said to the congregation that those who wished: to
sign the constitution and to become members of this Church then
| to come forwa’d and do so; Brunnenmeyer, “No, not till after
we elect our Church officers and do our yearly business;” Brun-
nenmeyer wanted Buhre to give a receipt in full for his salary at
the rate of $250, which amount Buhre had not then received ;
Buhre was at first inclined to give the receipt in full, but Schars-
chug then interfered by saying it was not right that Buhre should
give a receipt in full for his salary when he had not received it,
and then Brunnenmeyer said that he, Buhre, said he would doit;
| Scharschug then said if Buhre had said so he did not mean it, for
60 | he had not got his pay and it would not be right that he should
sign such a receipt as this; Brunnenmeyer and his party made
so much noise and disturbance that no business: could be done
then ; Mr. Buhre said to the meeting that four weeks from this
I day I will preach my last sermon to you, and dismissed the meet,
| ing, and taking up two books from the desk started to leave the
' Church, and he was met at the door by some of Brumnen-
meyer’s party, who attempted to take from him the books by
force, when he, Buhre, handed them to Dexter, the constable, who
was present, for safe keeping, and then passed out and went away.
On Sunday, January 13th, 1861, at the usual hour, there was
church service, and a large attendance at the meeting ; Buhre
notified the congregation that on the next day, at 2 o'cleck P. M.,
at the Church, there would be an election held for trustees, and
do such other business as might properly come before the Church;
and on the next day, being Sunday, Jan. 14th, 1861, at the hour
of 2 o'clock P. M, previously appointed, there was a meeting held
by the members at the Church to elect trustees, elders and other
61 ; officers of the Church, &e.; Buhre called the meeting to order,
and the members went on and elected trustees, elders and the
other officers of the Church; then Ernst Schroeder made a mo-
tion that Mr. Buhre be requested to withdraw his resignation and
continue to be the pastor of the Church, which motion was se-

| conded and carried ; then Bubre arose and gaid he withdrew his
| resignation, and would continue to be thewr pastor as before;
! Brunnenmeyer and Fickensher, and some others of their party,
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10 or 12 in all, were present at the congregation of the meeting_,
and Brunnenmeyer got up and asked what was the object of this
meeting ; Mr. Buhre told him that it was to elect trustees qnd
other church officers, and do such other business as might prop-

-erly come before the Church ; and then Brunnenmeyer and Fick-
ensher, and the others of his pmhy, xot up and left the Church,

in the electlon and other business of the Church at this meet.

qng.

Cross-examination by defendants’ counsel :

The witness said : Those that were not at Church on the 13th
of January were notified in writing of the meeting to be held on
the 14th of January, and of the time and place and object of the
meeting ; the way I know, they told me so at the meeting of 6th
of January, 1861; Brunnenmeyer insisted that the preacher
agreed to take less than $250 per year, on account of the small
congregation ; Buhre would have given the receipt if Scharschug
had not insisted that ke should not ; Buhre asked Brunnenmeyer
if he had any money for him, as the six months were up; Brun-
nenmeyer paid him some money, and Buhre gave him a receipt
for it; Brunnenmeyer was not satisfied with the receipt at the
meeting of the 14th of January, 1861 ; Brunnenmeyer left as
soon as he found there were to be trustees elected, and the rest
| of the party, about 10 in all,

Louis Garmes, called and sworn by complainants, testified as

' follows :

I signed the constitution after New Years last ; I counted the
members that voted on the 14th of January, 1861 ; there were
30.

Cross examination by defendant’s counsel:

I don’t know whether I signed my name to the constitution
before or after [ acted as secretary on the 14th of January, but
I think before ; I signed it at my house ; Buhre brought it to my
house for me to sign ; I think none voted at the mecting on the

14th of January, 1861, but those that were members; I was
christened and confirmed ; the members voted at the meetmcr

of the 14th as Buhre cnlled their names; I keep a beer snloon
and I signed the constitution at my saloon ; Bubre brought the
book to me to sign at my saloon,

Ernst Shrader, re-called by complainants, testifies as follows :
I was there at the election on the 14th of January, 1861, and

| took part in the election and business of the meeting ; ther
[ were from 30 to 31 members there present thav voted ; Br ugge
: passed the hat ; none but members voted at the meeting on the
L

Ieannrr about 30 or 31 members of the Church who pmtmpated
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14th January, 1861 ; I made a motion that Buhre be requested

to withdraw his resig natlon and continue to be the pastor of the

Church, which motion was seconded and carried ; Buhre arose

and said to the meeting that he withdrew his resignation and

would continue to be the pastor of this Church as before.
Complainants here yested their case.

Defendants then, as rebutting evidence, called John Ernst, who
testified as follows:

I am a member of this Church for two years; heard Buhre
say if the congregation wanted new trustees they must not vote
for the old ones.

Cross examination by complainants :

I received no notice in writing to attend on the 14th of Janu-
ary, 1861 ; no one came to my house that I know with a notice
for me.

—— -— being sworn, testified as follows: I am a mem-
ber three years .and two weeks before New Years; I heard
Buhre say that they were to vote for trustees.

Cross-EXAMINATION,

By complainants : Don’'t know whether old trustees’ time was
out or not.

John Grometer called by defendants, testified : On third day
of January, Buhre said to the whole congregation that to-mor-
row they would elect new trustees ; not the old ones.

Michael Schoberlin called by defendants testified : I heard
Buhre, January 13th, say they were going to elect three new
trustees.

The above and foregoing is all the evidence introduced either
on the part of the complainants, or on the part of the defend-
ants, on the hearing of this cause; and insomuch as this evidence
does not otherwise appear of record, it is ordered by the Court
that the Judge thereof sign and seal this the complainants’ bill
of exceptions, which is done.

B. F. PARKS,
+ Judge of the Court of Common Pleas of the City of Aurora.

The errors assigned are :—
1st, The Court erred in not allowing plaintiffs in error’s motion
i to dissolve injunction.

2d, The Court erred in not sustaining plaintifs’ in error’s ob-
IJectxon to allowing John Scharschug to testify.

A




Pageof| 3d, The Court erred in excluding proper evidence.
Record. | - ’ . SR .
=" 4th, The Court erred in allowing imprgper evidence.
{ : i 2 T OIS 3
| 5th, The Court erred in rendering ja gment for defendants in

| error.
!

., VP
AR

7z P
6th, The Court erred in rendering judgment against plaintifis
'in error, and each of them.

C. J. METZN}ER,
: Attorney for Plaintiffs in Error.
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Supreme Gone of The State of Fllimnis,
THIRD GRAND DXVISION,

¢ —— e

APRII: TERIVI A. D 1863.

JOHN A. BRUNNEMEYER et al
Vs
ERNST H. BUHRE et al.

ARGUMENT AND POINTS FOR PLAINTIFFS IN ERROR.

This was a billin equity filed to restrain the plaintiffs in error,
John Brunnemeyer and Frederich Fickensher, as Trustees of the
German Lutheran Church at Aurora, from interfering or intermed-
dling with the complainants, in eonvening or worshipping in said
church, The bill alleges * that said Brunnemeyer and Fickensher,
« Trustees as aforesaid, absolutely refuse to perform and discharge
¢ the duties and trusts of their appointment as the law of the land
“and the rules and customs of said Church require, and have, on
“the 9th day of February, 1861, with force and against the will
< and consent of said Society, fastened up said Church for the pur-
“pose of preventing complainants from entering same on the 10th
“ day of February, being the Sabbath day, cCe.

The answer substantially sets up that said bill was filed against
the will of the majority of the members of said church, denies that
complainants are members of the church, admits that Brunnemeyer
and Fickensher, ave the legal trustees of said church. denies that
they refuse to perform their duties, denies that they fastened up
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the church against the wishes of the majority of the members of
said church, or in violation of their duty, and in violation of law ;
sets up that Buhre before that time, resigned his position as pastor
of the church, which resignation was accepted by them as trustees,
and also by the congregation ; that at a meeting of said congrega-
tion it was unanimously resolved that the church should be closed
until the services of another pastor could be procured, that the
keys to said church were in the hands of other parties, and that in
order to keep said church property safe, they took the lock off said
church and put on a new one, which is the supposed fastening up
mentioned in the bill of complaint.  Which said answer is duly
verified by the oath of plaintiffs in error.

March 23d. Plaintiffs in error moved to dissolve the injunction,
which motion the Court overruled, and this is the first assignment
of error.

The 1st point is, that the bill shows no ground for the issuing of

the injunction.

The 1st material allegation in the billis, “that Brunnemeyer and
« Pickensher absolutely refuse to perform and discharge the duties
¢« and trusts of their appointment, as the law of the land, and the
«pules and customs of said church requirves.” In that the defen-
dants in error have mistaken their remedy, which is by mandamus
or by removal, as-provided for by section 47, P.980 of Blackwell’s
Statutes.

The next material allegation in the bill is, *that said Brunne-
“meyer and Fickensher fastened up said church against the rights
«of the complainants in direct violation of their trust and duties
« with and for the purpose of preventing complainants from enter-
“ing the same, on the 10th day of February, being the Sabbath
“day, or at any other time. for the purpose of worskipping as
« gforesaid, &e? In this allegation, the defendants in error have
mistaken their remedy. The actwhich they complain of; is done,
it is not an act to be performed in the future, but it is already
performed, There is a power or remedy to compel said trustees
to remove said fastening or obstruction, so that members can go
to such church and worship, and that remedy is by a mandamus
to compel them to do an act required of them by virtue of their
office. Tapping on Mand. P. 288, see notes.

If the bill prayed the restraining of some wrongful act to be
done in the future, there a Court of Equity would undoubtedly



interfeve, but in this case the wrongful act is performed, and if by the
consequences of such wrongful acts, the defendants in error are
deprived of a right, mandamus les to remedy such wrongful act.
The church is closed, it can only be opened for worship by the
legally constituted agents, which are the trustees. If any of the
members of the society attempt to remove such obstruction and
fastenings, or to break open the church, they are trespassers—
The legal title to the property is in the trustees.

The People vs. Runkle, 9th Johns,
147, also, 46th sec, Page 680 Black-
well’s Statutes.

2L SaDfoe3Z 22%

But according to practice, the dissolution of the injunction is a
matter of course, upon the filing of the answer, unless the bill is
sustained by affidavits or exceptions taken to the answer, Tlie
answer was sworn to by the plaintiffs in error, andis a complete
denial of every material allegation of the bill.

3d Scam. P. 870.

The two last assignments of error, involve the same questions
and will be argued and disposed of together, and in discussing
the questions involved we must look at the position of the res-
respective parties before the difficulties. Cn the one side, we find
the old members of the church sustaining the trustees, with a ma-
jority of the church officers, on the other the Pastor, who by his
violent dénunciations of other christian denominations had nearly
destroyed the society, supported by men who were not members
of the church, or were admitted by the Pastor for the oceasion,
and who paid nothing for the support of the churech. Men who
were not even admitted in church, but their names were taken
at a whiskey shop, (see the evidence of Louis Garmes,) the Pastor
walking around the City of Aurora, with his book, taking the
signatures of men as members, in direct violation of the regula-
tions and by-laws of the church. At ameeting of the members
on the Gth day of January, 1861, Buhre oftered his resignation,
and announced that in four weeks from that day he should preach
his farewell sermon, and then he should preach no more for them.
about the 28th of January, 1861, at a meeting of the society his
resignation was aceepted, and he was informed of such acceptance,
After the expiration of the four weeks another meeting was held,
and it was resolved to shut up the church until the services of an-
other pastor could be obtained, and the next day a new lock was
put upon the door, when this bill was filed.  But it is claimed
that another mecting was held en the 14th of January, by the
other members of the chureh, whereat said Bulre was requested
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t0 withdraw his resignation, which he did, and claimed the right
to continue to preach. These are substantially the facts, and we
must look to the law to govern the case, and it-is insisted by the
plaintiffs in error :

1st. That the trustees are the legal representatives of the so-

ciety, and that through them alone, the society can act. Black-

well’s Statute, P, 980. And as such, they alone can make a con-
tract with a pastor, which is binding and legal.

2d Sandford’s Chane. Rep. 189,

8th United States Digest, P. 65,

2d. That the trustees alone can act upon the resignation of
said Buhre.

8d. That if the action of said trustees did not suit the wishes
or desire of said society, they have a right to dismiss them.

4th, That Buhre could not withdraw his resignation without
leave from the trustees, he having repudiated and ended the
contract under which he preached for them. The trustees had a
right to take him at his word.

5th. That the request of a portion of said society to said Buhre,

to continue to preach, and his compliance thereto, was null and
void, and not binding upon said society.

Commeyer vs. United Lutheran

Churches, 2d Sandf. Ch. Rep.

186, Lawyer et al vs. Cipperly

et al, Tth Page Ch. Rep. P’. 231,

6th. That said trustees have the control of all the property of
said society, and as such have the right to fasten the chureh doors,

even as against members except during divine service,
3 Pages Ch. Rep. P. 302.

7th, That said trustees are responsible to the society for the
safe keeping of such property.

8th. It is the persons elected trustees under the law, and not
the congregation, that constitute the co rporation of the church.
Bethel Chureh vs, Carmack, 2d
Md. Chane. Dee. 143, 13 U, 8,

Dig. P. 116.

-2 T
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Apply these propositions to the facts in this case, and there
can be no doubt that the decree in this case is erroneous. In fact
no case can be found in the books, where a Court in Chancery ev-
er interfered in a controversy as shown in this case, In fact the
cases found in the books, are all them cases where there were two
distinet corporations. bt such is not the fact in this case. The dif-
ficulty in this case, must be settled by a majority of the voters of
the congregation, which congregation Zas the power under our Stal-
ute, 1o remove the trustees from office for an abuse of their power.

In States where the Statute does not give the congregation
the power to remove trustees, Courts have intimated that Courts
of Chancery would remove such trustees from office, Jut only in
cases of flagrant breach of trust. The Courtin 7th Paiges Chane,
Rep. P. 286, says. “Iam not prepared to say this Court would
“not correct such a flagrant breach of trust by removing them
“from their office as trustees, and again, it must, however, be a
“casc of a palpable breach of trust, which will authorize this
“ Court to interfere, and it should not be done in any case where
“the church or congregation were very nearly equally divided.

Again, the decree entered by the Court is entirely inconsistent
with the duties of these men as trustees. The decree “orders that
“said plaintiffs in error be perpetually restrained and enjoined from
“interfering or in any way intermeddling with the complainants
*“and other members of said church, in convening and worship-
“ ping in said church according to the usages and customs of said
“«church, as they had heretofore done, &e.

Suppose some of these defendants in error refuse to contribute
towards the support of the church, according to the by-laws of the
society, they then lose their right to worship in that church, and
yet, this decree prevents the trustees from interfering. Suppose
some of them by their immoral conduct compel the trustees to deny
them the right to participate in the holy sacrament, and yet ac-
cording to this decree, these trustees have no right to deny them
such participation. Or, suppose any one of them should renounce
the doctrines of the Lutheran Church, yet the trustees would have
no right to deny them admittance to the church. The decree de-
nies them the right to expel a member for immoral conduct, or fo
prevent their voting at the meetings of the society.

In this case, the only difficulty is between the trustees of the
society on one side, and the pastor on the other. They have a
right to presume that a majority of the members side with the



trustees, otherwise the society would remove them, then why
should this man who has become obnoxious to a majority of the
members of this society, force himself upon them as their pastor,
when he thereby destroys the peace and harmony of the society.
Ministers of the gospel who profess to be the disciples of Ilim
who taught the religion of peace and good will in all the relations
of life, should not suffer themselves to be the means of fanning the
flames of discord, or to sow the seeds of strife, in any church or
congregation, with which they are connected.

‘We therefore insist that upon the facts in this case, and the

application of the law thereto, this decree must be reversed.
METZNER & WHEATON.
Att’ys for PI'ffs in Error.
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Supreme Gone? of The State of Pllineis,
THIRD GRAND DIVISION.

APRITY TERIVLI, 1862,

JOHN A. BRUNNEMEYER et als.)
. Plaintiffs in Error. L

|

J

VS,
ERNST . BUHRE, et als.
Defendants in Error.

Error to the Cowrt of Common Pleas of the City of Awrora.

BRIEF OF POINTS AUTHORITIES AND ARGUMENTS
BY DEFENDANTS IN ERROR.

The Statute in relution to religious corporations pretty clearly
points out the relative rights of the trustees and the members of
reliigious societies : ;

Sece Scates, Treat & Blackwell's Statutes p. 679, 980,

Section 44 says: 1t shall be lawiul for the members of these
societies to receive by gift, demise or purchase a quantity of LaND
not to exceed ten acres and to erect or build thereon such houses



&c., as they may deem necessary for the purposes of 1ehg10usl
worship, ¥ i and the 7¢te to the land and the improve-
ments thereon shall be vested in the trustees. And the 46th Sec.
says : That the trustees - shall have perpetual succession
and existence, and the #Ze to land herein authoried to be purcha-
sed and to the buildings and improvements thereon, shall be Vested'
in the said trustees by their assumed name, and their successors
forever; and the same shall be held for the uses and purposes of
herein named and no other—vhich is for the purpose of religious

worship as specified in the 44 section.

Sec. 47 gives every Society the power (among other things) to
adopt such rules and regulations in relation to the duties of trust-
ees and the management of its estates as the members may deem

proper.

The Chancellor says in the case of the Baptist Church in Hart-
ford v. Witherall 8 Paige Ch. R. 299, that by referring to the sta-
tute relative to the incorporation of religious societies, (3 R.S. 295
§4,) it will be fonnd that the trustees of a church or society
when legally incorporated are authorized to take into their possession
all the property of the Society, dec.

Our statute does notin terms authori::e the trustees to fuke posses-
sion of the real estale—But gives the Sociefy by the 47th Section
the power to adopt such rules and regulations in relation to the du-
ties of trustees and the management of its estate as the members
may deem proper. Here then is an obvious distinclion between
the statute of Illinois, which vests them with the #/#le alone of the
real estate, and the New York Statute, by which the trustees are
vested not only with the title but are authorized to take into their
possession all the properly by the vERy ferms of the Statute.—
Whereas under our Statute the /leyal title is vested in the Trustees
for the use of the members of the Society, to be used by such
members for religious worship—wihoul any power in the trustees



as such to control or manage the property except through the au-
thority given by the regulations of the Society. And in pursuance
of this power this Sociely has passed a bye law or rule that

“they (trustees) shall take the Zemporary affairs of the Church in
safe keeping. See Record, page 41. Then they are charged with
(the safe keeping.” See Record page 41. Then they are charged
with the safe keeping of the property for the uses and purposes of
the Society for religious worship. Then the Society in this case
has, perhaps, given to these trustecs the same power over this pro-
perty that the trustees in New York, have, by virtue of their
Statute.

Whether it would be their duty and in their power to do the
same thing without such or similar rule from the society, authorizing
them to do so, is not very material in this case. For the legal title
being in the trustees, the members of the society are the cestue que
trusts ov beneficiaries in this church property and can file their bill of
complaint agaiest the trustses for a breach of trust, or an abuse
therof, or for any misconduct in relatiion to the trust property.—
And so the Court say, in the case of The American Primitive
Society vs. Filling et al. (4 Zabriskies’ R. 661.) It cannot be
¢ doubted, however, that {he trustees of all religious societies hold
“ the property subject to is apjropriate use, and have no legal
“right to determine when the religious meetings shall be held or
“who shall officiate, unless such powes is given to them by the rules
“and diseipline of the denomination to which they belong, and that
they may be compelled by proper proceedings at law or in equily to

Julfil their duty,” And see Kniskern vs. The Lutheran Churches

of St. John’s and St. Peter’s and others. 1 Sandford’s Ch. R. 439 ;
Miller vs. Gable, 2 Denio R 492, !

The defendants admit in their answer that the church was organ-
ized and incorporated January 1st, 1850, according to the Statute ;
that John A. Brunnemeyer and Frederick Fickenscher, two of the
defendants iu the bill, and John A. Scharschug, at the same time




were elected and qualified as trustees of said Church, according to
Statute ; that they still continue to be the trustees; that the land
described in the bill, was deeded te the trustees for religious pur-
poses as stated in the bill.

The bill states that the complainants were, January 1st, 1861,
and for a long time before and ever since, and still are members
of the same church. Their names appear on the list of members
All but one of the complainants are among the oldest members.
of the church, that was Stephen Funk, whose name is nextabove
the name of Louis Garmes, who swears that he signed the church
book as member, before the 14th of January, 1861, The bill,
was filed Feb. 9th, 1861 ; leaving the very obviousinference that
he, Funk, was before and and at the time of filing the bill, a mem-
ber of this church, and so the Court below found. The bill
waives the defendant's answer under oath.

Then according to the authorities cited, and the allegations and
admissions, and proofs referred to, the complainants have a stafus
in Court, and the same authorities and facts shew that the proper
remedy is by & in equity, for an abuse of the trust. For the
Court says in the case of the People vs. Runkle, 9 John. R. cited
by plaintiffs in error, “if they (the trustees) have adused their
trust, the congregation who are their constituents, have ample
remedy.” This must refer to the usual remedy for an abuse of .
trust, to wit: a &l in equity to restrain the trustees from such
abuse,

The counsel for plaintiff in error have cited the case of the
People vs. Steele, 2 Bab. S. C. 418, to show that the remedy of
the defendants in error, is by mandamus and not by bill in equity.
That was a mandamus to compel the trustees to admit to the
church and parsonage, a minister that been appointed by a Meth-
odist Conference to preside over that church for the year. And
there the Court says that it is well settled that us o corporations




and ministerial officers, the existence of another and adeguate rem-
edy ismo objection to awarding this writ ; citing : The People vs.
Mayor, &c., 10 Wend, 393: McCullough vs. Mayor, &e., 23
Wend. 461. But this ease is questioned in People vs. Supervisors °
of Chenango, 11 N. Y. (1 Kern.) 563 ; compare People vs. Pres-
ident, &ec., of Brooklyn, 1 Wend. 318 ; and see ex parte Lynch 2
Hill R. 45, 4 Zabriskie 661, already cited as to another point.
The legal remedy, the existence of which precludes a resort to
mandamus, is a remedy by civil proceedings af law. The fact that
the party might have redress in Chancery, that the injuryis indicta-
ble, is not conclusive against the application People vs. Mayor, &e.,’
of N, Y.10 Wend. 395. Butif a party has a remedy in law or eq-

. uity, he will not lose the right to persue that remedy, though the
Court should hold also, that he might have a writ of mandamus
to redress his injury, or restore him to his rights. And in this
case the Minister is also a member of the clinreh, and it is i that
capacity that hie has joined with the other complainants to bring
the bill. Therefore he stands here as one of the corporation and
beneficiaries in this property

The bill states that FFeb, 9th, 1861, the two trustees who were
defendants below, with the other defendants, who were assisting
them, closed up the church against the consent of the complain-
ants, and in violation of their trust, for the purpose and intent of
preventing the complainants as members of the chureh, from en-
tering into the same on to-morrow, the 10th day of February,
1861, beicg the Sabbath day, or at any otler time for the pur-
pose of worshipping as stated in the bill, according to the rights

and privileges of the complainants, and other members as they
had done, and had the right to do, and then they ask an injunc-
tion, to restrain the defendants from interfering, or in anywise in-
termeddling with the .complainants and members of the church,
convening and worshipping according to the usages and customs
of the church, as they had before done,




The minister, Mr. Buhre, has a life office in the ministry of the
church, see record, pages 38, 39, 40. But ’he defendants below
insist that Buhres connetion with this church had ceased, because
he said that four weeks from the 6th of Janusry, 1861, he would
resign ; or in the language of the witness, Mushler, who was
sworn for the defence, “one month after to-day (Jan. 6th, 1861,)
«T (Buhre) will leave you and will preach no more for you” On
cross examination he says that Buhre said : “ Ile would preach
« the last time four weeks from that day ; no vote was taken on
the acceptance ot this proposed resignation of Bubre; see record,
pages 52, £3, On cross examination Fred. Rang, on page 54 of
the record says: “Buhre said in four weeks from date, I will
«preach my farewell sermon.” And John Baurising testifiies :
« M, Buhre said to the meeting that four weeks from this day I
« will preach my last sermon to you.” Whether this language
can properly be construed into & mere threat to resign, or into a
tender of resignation, it is quite immaterial. Tt certainly cannot
have any farther, or other meaning. Kor until there has been an
acceptance of such tendered resignation, by the proper authorities
of the church, he continued to be their minister. And he bad
the right at any time before such acceptance, to withdraw his
resignation, which he did do at the meeting held at the church
Jan. 14th, 1861. Johu Bowrising testifies on page 60 of the re-
¢ord : “Ernst Scrorder made a motion that Mr, Buhre be re-
¢ quested to withdraw his res‘gnation, and continue to be the pas.
G tor of the church ; which motion was seconded and carried ;—
«thes Buhre arose and said he would withdraw his resignation,
¢ and would continue to be their pastor as before. This was done
at a meeting of the society, properly called. The same witness
testifies that on Sunday January 18th, 1861, at the usual hour,
there was church service, and a lorge altendancs at the meeting ;
Buhre notified the congregation that on the next day at the hour
of 2 o’clock P. M. at the church, there would be an election held
f'_m- trustees, and do suck other business as might properly come be-
fore'the church ; and on the next day’ January 14th, 1861, at the
hour of 2 d'clock P. M., previously appointed, there was a meeting




"of Brunnemeyer. Soit ap

held by the members of the church. The meeting was called to
order, and the members went on and elected trustees, elders and
the officers of the church, &e. Though these trustees elect were
never qualified as the law requires, the old trustees refusing to
malke out a certificate of election, as the statute requires and there-
fore the old ones continue, This meeting was a regular meeting;’
thirty or thirty-one members participating in the election, &c—
Brunnemeyer and Fickensher, the two trustces, and some ten or
twelve others, belonging to their party, withdrew as soon at they
found out the object of the meeting. See record, pages 61, 62
Those that were not at the church on the 13th, were notified n
writing of the meeting to be held on the 14th. So the tendered
resignation was withdrawn before the other party pretended to

act upon it.

The Plaintiffs in error claim that all the names in the left hand
column on page 43 of the record, after or below that George Gro-
meter were not on there on the 14th of January, 1861, though
Glarmes tesifiies that his name was on there before the 14th. Then
if the remainder below Garmes’ name that is Louis Hannabal, &c.,
were not on there until after that meeting, then at that time there
were about 44 or 23 membars of the Church. So all the members
were present at the meeting on the 14th of January, until the two
trustees and their party left being in all 10 ov 12 as appears by the
record, pzfge 61. After they left, 30 or 31 remained and participa-
ted in the election,—see record page 63. So it is pretty clearly
established from the proof that all the members had not only no-
tice of the meeting but were present at the meeting until it was
organized and the object of it stated by Mr. Bulre, at the request
pears from the proof that everything
before the Brunnemyer party attempted
accept of the tendered resignation of
Buhre. The Brunnemeyer party held their first meeting three
wecks after the 6th of January, which was about the 24th of Jan-
uary—at Frederick Fickenscher’s house, where 15 or 18 were pre-
gent—see record page 53. It does not appear how many of these

had been put @ statu quo,
to hold hold any meeting to




15 or 18 were members. John Grometer testifies on page 56 of
record, that he was there and voted but says that he was there and
voted, but says that he was not a member, and says at the first
meeting they did not decide anything, and at the second and last
meeting there was 15 of “us” present. So it is altogether proba-
Dle that at neither of these meetings there were over 8 or 10 of the
mempers of the Church present—showing more than three fourths
of all the members attached to Mr. Buhre as their minister, and
such too as were the old members. These meetings of the Brun-
nemeyer party were irregular. It was called, as one of their wit-

nesses testifies, by Fickensher and Brunnemeyer, as taustees, It
does not appear that they gave any notice of the meeting to the
other trustees, or to any members that were not there—nor to
Mr. Buhre, who, according to their rules, is to preside at all iheir
meetings. Sec record, page 40.  Then this meeting should have
Dbeen at the church, their usual place of meeting to do business.
Sce 4 Zabriskie, 661. So for these reasons the proceedings were
void. Again, clearly there was not a majority present or notified
to be present; the minority cannot bind the majority in this way.
Then it is very evident the Sociefy as such never authorized the
church to be closed up, or the acceptance of the resignation of
Buhre, evan if such resignation had not been withdrawn before.
So the closing up of the church was a gross abuse of their trust.

The law under which these trustees were elected does not pre-
seribe who shall be considered members of the congregation or so-
ciety ; but as wassaid by Chief Justice Ewing in the case of the
State vs. Crowell, 4 Ial. 411, wisely leaves that question to be de-
termined by the rules of each denomination. See 4 Zabriskie, 659.
The minister according to the discipline or rales of this church is
authorized ecither to receive or reject those who may wish to become
members of this society. See record, page 40. Those who have.
according to the custom of the Lutheran Church, been baptised and
confirmed may be admitted as members of this society by the min-




ister, and they must sign the churéh discipline. Ses Recowd, p. 42.
And none bub male members can participate in elections. So if it
were so that Mr. Buhre, the minister went to the saloon of Louis
Garmes with his book to have him sign it, and if it were an abuse
of his trust and office, no civil judicatory has-any jurisdietion of the
wrong ; but that belongs to the spiritual judicatories, to whom
he is responsible for a faithful discharge of his trust.
See Lawyer vs. Cipperly, 7 Paige Ch. R. page 284, 285.

But the Court must remember that among the Germans it is
never considered in the calendar of sins or moral delinquen-
cies to drink beer or keep a beer saloon. The Court must also
remember that there is no evidence to show that this saloon was
a whiskey saloon, as stated by the counsel for the plaintiffs in er-
ror. 'Fhen, again, this witness, Louis Garmes, says that he signed
at his kouse ; the fact is that the house and beer saloon are all in
one building as most of these saloons are, kept by Germans,
This witness says that he was christened and confirmed. This is
done according to the custom of the Lutheran Church while
they are infants. Sce Record, page 63.

The case in the 7Tth Paige’s Ch. Reports cited by plaintiff in er-
ror to show that Courts will not interfere to remove the trustees
only in palpable breach of trust, in the instance of their retusal
obstinately to employ a min‘ster who was not only acceptable to
a majority of the church but also of the conngregation, because
under the Jaw in New York it must be dore by the consent of the
trustees, as the Court will see by examining this case. There the
trustees have a matter of judgment or discretion to exercise as
to the fitness of the proposed minister—and Courts will never in-
terfere where a particular officer has a diseretion, unless there is a
palpable abuse in the exereise of this diseretion conferred upon him.
But in this case, at the utmost, they hal only the right and duty,
to see that the property was safely taken care of, for the use and
benefit of the society, to meet there in the church for worship
or for business connected with the spiritual or temporal affairs of




the Church, and they had not the least color of power to close up
the church, and stop the society or any of its members from
meeting there as they were accustomed to do.

The counsel for plaintiff in error says that the act complained
of has been done and is not to be performed in future, and there-
fore a injunction isnot the proper remedy. Now it is true they
had fastened up the church, but this is of no consequence to the
members only as it is intended to affect and did affect them in the
fature by preventing them in congregating from time to time, for
worship at the church, The fastening up was a continued bar to
their entering, as much so asif those two trustees with the other
(defendants stood holding the door to prevent the members of
the society from gaining admission inside the church. Tt is not
the past injary against which relief is sought, but it is the ob-
vious injury which the trustees are seeking fo inflict upon the com-
plainants in preventing them in using the church lLouse for the
purpose of religious worship Each member has a right to go
there in peace, and ouzht not to be compelled to meet resistance
or incur the risk of a prosecution for breaking open the church.
It was dezided in 9th Johns R. 147, that ifany of the members
broke open the church after it has been fastened up by the trustees,
they are liable to action for trespass, because the legal title is in
the trustees. See the case of Ferraria et al vs, Vasconelles et al
93 I1l. R. page 461, where the Court says: “ Every member of
the church had a beueficial interest in the property of the churel,
so long as he or she continued to be a member.” That it is only
15 a constitnent element of the organized body or chureh, that
any person can acquire, or hold, as cestui que trust any interest in
the property. See Shannon vs. Frost, 3 B. Mon. 253 ; Card vs.
Wallace, 7 Dana 195,in support of this doctrine. And in the
case of Gibson vs. Armstrong, 7 B. Mon. 481, the Court says:
« That the use belongs in subordination to the rules of discipline,
to the local society and fo individuals as members of it.” Ann in
the case cited, in 3 B. Mon. 253, the Court further says: The old




church, as organized at the date of that conveyance, and still sub-
sisting, must be entitled to the cxclusive use and  enjoyment of the -
property jor all the purposes for which it was at first dedicated,

and as that right is in the character of a trust, is it not the duty

of a Court of equity to uphold, and secure its full and undisturbed

enjoyment. 'This is what is sought in this case by the complain-

ants and nothing else.

The counsel for the plaintiff in error says that if the closing up
the church was contrary to the will of a majority of the members
then they could remove them from their office of trustees. No
doubt the society may remove the trustees if they have been:
guilty of misconduct. But this remedy is only a cumalative one,
it cannot operate to divest a court of equity of its accustomed ju-
risdiction in cases of trust. Again the remedy by removal would
in Toost cases be absolutely inoperative or inadequate. Suppose
the old trustecs refused to certify to the .clection of new ones
then under the statute, the old trustees would continue to hold
their offices until they were compelled by proper proceeding to
make the certificate of election of newly elected trustees required
by law. Then agsin, suppose a majority of the members should
refuse to vote to remove the old ones, and vote against it ; where
would be the remedy of the minority. or of individual members !
I hardly think that a court of equity would require the party to
resort to this remedy of vemoval first, and then incaseit failed
to have recourse to a court of equity, in a case where that court
has original jurisdiction, as in cases of trust. Again it is a well
settled principle of law that a statutory remedy is always cuma-
lative to the remedy at common law or in equity, unless the stat-
ute in terms took away the remedy at law orin equity.

Then the only remcdy the complainants have, is / cqudly, unless
it be the one under the statute by the removal of the trustees,
which is shown to be but cumalative at the hest, and iz totally
inadequate in the case. Mandamus is already shown not to be




the proper remedy, and for the additional reason that a writ of
mandamus can be used only to enforce a legal right where there
is no other adequate remedy at law, but never used to enforce an
equitable right as in the present case, Neither will trespass nor
ejectment lie ; for the legal title is in the trustees which is necessa-
ry to sustain eithe>. Nor will an action on the case lie, for it
requires a legal right also, and an equitable right will not main-
tain it, and hence it is entirely demonstr @ ed that the only reme-
dy the complainants haveis in equity.

This might be likened to the case to the case of the issuing of
an injunction to compel the due observance of personal covenants,
where there is no effectual remedy at law, and the old case of the
parish bell. Martin v. Nutkin, 2 page Will 266. 2 Stury’s Eq.
Juris. §958. In that case the agreement was violated in ringing
the church bell at 5 o'clock A. M., to the disturbance of the com-
plainants, and thereupon an injustiod was granted Zo prevent the bell
the bell from heing rung at that hour. So here these trustees, .,
are injoined from continuing a breach of their duty as such trust-
ees, which it was very obvious they intended to continue, by keep-
ing the church closed up, and thus prevent further religious service
by the complainants, in the church, until they saw fit to open the

house for that purpose.

The plaintiff in error assigus for ervor that the Court overruled
their motion to dissolve the injunction. The answer is not a full
denial of the equity of the bill. They deny that two of the com-
plainants were members at the time of filing the bill; but do notdeny
but the rest of the complainants wers members; therefore, the bill
as to them was well brought. Most of the facts set up in the bill
are admitted—even the closing up of the church, but they attempt
to justify the aot by setting up new facts, that is to say that Buhre
had resigned, and that the resignation was accepted, and
also that the Society had unanimously voted that the

Y




trustees should close the church. This is not such a denial of teh
cqnity of the bill as would have authorized the Court to dissolve
the injunction. Butan injunction is not dissolved, of course, even
upon a full denial of the equity of the bill, if the Court can see in
the facts disclosed, good reason for retaining it. See Bank of Mon-
roe vs. Schermerhorn, 1 Clarke’s R. 323 ; Holilster v. Barkly, ubi
supra ; Shellman vs. R. M. Chatt. 380, 381 ; Chetwood vs. Brit-
tain, 1 Green Ch., 439. Poor v. Carleton, 3 Sumner 75, "6; 3
Daniel Ch. Pr. 1st Am. Ed. from 2d London Ed.p. 18, 32, and
notes. And there was sufficient reason for the Court to retain the
injunction, in the facts disclosed in the answer. And, again, the
bill was an injunction bill—and if it were dissolved the complain-
ants would have been deprived of theirright to meet at their church
for religious worship until there had Dbeen a final hearing of the

case and the injunction waived and made perpetual. This would

have been great wrong on them. Whereas, if any one had gone

there and done any injury to the church, or entered the same to do
it any harm, the trustees would have complete remedy by an action

of trespass. So the Court did right in refusing to dissolve the in-

junction for these reasons.

The bill requires defendants to answer without oath—the oath
being waived. The defendants filed their answer, March 19th,
1881, without oath ; afterwards on the same day they filed an affi-
avit by which they claimed below and do claim here, that they
have made oath to the answer as the law requires. But the aftida-
vit was not entitled in this cause. See Record, pages 24, 26, dee.
In the the case of Watson et al. vs, Reising, 24th I, 281, this
Court says this Court and the Cowrt below should not counsider an
affidavit so entitled. For this reason then that the answer was not
sworn, the Court properly overruled the motion to dissolve the in-

junction.

The defendants. below, ohjected to John Scharschug testifying for




the 7euson he was one of the trustees of the Church, But the
counsel for the plaintiffs in ‘error have made no point upon this
ruling of the Court, either in their brief or argamant, anl therefore
it is reasonable to suppose that they have abandoned it. However,
we insist that the fact he was trustee could not be any possible ob-
jection to his competency as a witness in this case. ;

This suit was properly instituted as your Honors will see by
examining the case of Lloyd vs. Loring 6 Ves. 773, [see Sumner
ed. note a,] where Lord Elden held that some cf the members of
Free masons, or one of the inns of court, or of any other numerous
body of persons, might sustain a suit on bebalf of themselves,
and the other for the delivery of a chattel in which they were all
interested. See 1 Daniel Ch. Pr. 1st Am. Ed. of the 2d London
Ed. 286, 287, &e.  And this may be done where even a majority
of the members approved of the act, and disprove of the suit,
where the act complained of was necessarily injurious to the com-
mon right. Sce Bromley vs. Smith 1 Sim. 8, 1 Daniel Ch. Pr.
289.

The defendants excepted to the ruling of the Court, in refusing
to allow them to ask a witness whether Buhre ever denounced
Brunnemeyer and  Fickensher from the pulpit. But they have
made no point upon this ruling in their brief or argument, and it
fair to infer that they have abandoned this point also. This tes.
timony would have been clearly irrelevant, for it Mr. Buhre were
guilty of any improprieties in the discharge of his duties asa
minister of the gospel, he is responsible to the proper spiritual ju-
dicatory alone, and not to any civil one, as the cases already re-
ferred to clearly show. For it may have been according to the
duties of his ministry to have denounced them for some delin-
quencies of which they were guilty.

I believe I have reviewed all the objections that the counsel
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for plaintiffs in error have seen fit to make to the proceedings and
decree, and I submit that none of these objections are well taken
and respectfully ask that the proceedings and the decree thereon,
be affirmed in all things, at the costs of the plaintifls in error.

R. G. MONTONY,

Att'y for Def’t in Error.
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snprewe ot of the State of IMineis,
THIRD GRAND DIVISION.

APRITI: TERIVE, A. D. 18283,

JOHN A. BRUNNENMEYER,)
TREDERICK FICKENSHER,
WILLIAM FICKENSHER,
CHRISTIAN BAUMAN, and
HENRY BRUNNENMEYER,
Plt’s in Hrror,

Vvs.
ERNST H. BUHRE,
MICHAEL HABERMEYER,
STEPHEN FUNK,
JOHN BRUGGE, and
CARL HUBNER, who sue, &c.,
Deft's in Brror. |

Be it remembered that heretofore, to wit: on the 9th day of
February, A. D. 1861, the following bill for injunction was filed
in the office of the Clerk of the Court of Common Pleas of the
City of Aurora, county of Kane and State of Illinois, to wit :

STATE OF ILLINOIS, 2
Counry or Kang, Crty oF Aurors, § 5

To the Honorable Benjamin F. Parks, Judge of the Court of
Common Pleas of the City of Aurora, in vacation after the
December term, A, D. 1860 :

Humbly complaining, show unto your honor, your orators,
Ernst I. Bulre, Michael Habermeyer, Stephen Funk, John
Brugge and Carl Hubuer, for themselves, and also on behalf of
the members of the German Evangelical Lutheran Saint Paul’s
Church of Aurora, Illinois, except the members thereof, made de-
fendants hereto, residents of the city of Aurora aforesaid, that on
or about the 1st day of January, A. D, 1856, the said Church was
duly organized and incorporated according to the statute of this
State, and that John A. Brunnenmeyer, John J. Scharschug and
Frederick Fickensher, at the time last aforesaid, were duly elect-
ed and qualified as trustees of said Church, also according to the
statutes of this state; and that they have since that time contin-
ued to be, and still do continue to be the legal trustees of said
Church; and that the said Church received a deed of convey-
ance ot one-half of the following described lot of land, situate
in Hackney’s addition to Aurora, from Benjamin IIackney and
his wife, a short time after the said trustees were elected and qual:
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ified, as aforessid, as a donation, and the other half by purchase
from the said Ernst H. Buhre, by deed of conveyance, which deeds
were made to the aforesaid trustees and to their successors in of-
fice, for the sole and exclusive use and benefit of thesaid Church ;

and that the said Church erected a church edifice on that half of

said lot deeded by said Hackney, as aforesaid, for the exclusive

purpose of public worship of Almighty God, according to the

discipline, rules and customs of the Evangelical Lutheran Church,
so known and called; and the said church edifice was so
built about the year A. D, 1855, by the members of said Church,
and the community in general, by way of gift and donations, to
and for the exclusive use and benefit of said Church. By way of
amendment your orators further show unto your Lonor that they
were on the 1st day of January, A. D. 1861, and for a loug time
before and ever since, and still are members of the said Church

in this bill of complaint mentioned.

And your orators further show unto your henor, that the afore-
said Church have, since the said organization, and still do worship
insaid Church edifice according to the discipline and customs of the
said Lutheran Church, and your orators well hoped that said trus-
tees would have conducted themselves in all things in relation to
their said trusteeship according to the laws of the land and the
discipline, rules and customs of said church, and in conscience

' and equity they ought to have done. ~But now so it may please

your horor, that the said John A. Brunnenmeyer, Frederick Fick-
ensher, combining and confederating with one William Ficken-
ensher, and one Christian Bauman, and one ITenry Brunnenmeyer,
also members of said Church, and with divers other persons at
present unknown to your orators, whose names when discovered
your orators pray they may be at liberty to insert herein, with
apt words to charge them as parties defendants hereto ; and con-
triving how to wrong and injure your orators and others, the
members of the said Church, they, the said two defendants, John
A. Brunnenmeyer and Frederick Fickensher, trustees as afore-
said, absolutely refuse to perform and discharge the duties and
trusts of their appointment as such trustees, as the Jaws of the
land and the rules and customs of said Church require, and have
{ with the other defendants on this, the 9th day of February, A.
D. 1861, with force, and against the will and consent of the said
Church, and in direct violation of their trust and duty, and
| against the rights of your orators and other members of said

| Chureh, fastened up the said Cburch edifice with and for the

avowed purpose and intent of preventing your orators, members

of said Church, from entering into the same on to-morrow, the
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tenth day of February, A. D. 1861, being the Sabbath day, or at
any other time for the purpose of worshipping as aforesaid, ac-
cording to the rights and privileges of your orators and other
members, as aforesaid, as your orators and said members have

heretofore done and still have the right to-do, all which actions,

doings and pretences of the said defendants are contrary to equi-

ty and good conscience, and tend to the manifest wrong, injury
and oppression of your ovators in the premises.

In consideration whereof. and for as much as your orators are
entirely remindless in the premises according to the strict rules
of the common law, and can only have relief in a court of equity,
where matters of this nature are cognizable and reliable—to
the end, therefore, that the said John A. Brunnenmeyer, Freder-
ick Fickensher, William Fickensber, Christian Bauman and Henry
Brunnenmeyer, and the rest of the confederates, when discovered,
may, without oath, (their respective answers are hereby express-
ly waived) full, true, direct and perfect answers, make to all and
singular the premises as fully and particularly as if the same
were hereinafter repeated ; and they thereunto distinctly interro-
gate to the best of their knowledge and belief, and that the said
defendants and their confederates, their agents, attorneys, solie-
itors and servants, respectively, may be restrained from interfer-
ing or in anywise intermeddling with your orators and members
of said Church, in convening and worshipping according to the
usages and customs of said Church, as they have heretofore done.

May it please your Honor to grant to your orators, not only
the people’s writ or writs of injunction of the State of Illinois
issuing out of and under the seal of this Honorable Court, di-
rected to the said defendants, their confederates, agents, attorneys,
solicitors and servants, enjoining them and each of them in the
manner aforesaid ; but also that the Clerk of the said Court, on
the filing of this bill, may issue a summons, according to the prac-
tice of the courts of chancery of this State, against the said de-
fendants, directed to the sheriff of the county of Kane, in the
State of Illinois, commanding him to summons the said defend-
ants to be and appear before the Court of Common Pleas of the
City of Aurora, in the county and State aforesaid, at the next
term thereof] on the first day of said term, and then and there to
apswer all and singular the premises, and to stand to and abide
by such order and decree therein as to your Honor shall seen:
meet, and your orators shall ever pray.

E. II. BUHRE, STEPIIEN FUNK,
MICHAEL HABERMEYER, JOIHN BRUGGE,
CARL ILUBNER,

MONTONY & SEARLS,
Solicitors and Connsel for Complainants,
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Which said bill of complaint was duly subscribed and sworn
to on the 9th day of February, A. D. 1861, before the Clerk of

| said Court.

9
13

15

16

Injunction writ issued February 9th, A. D. 1861, and returned
duly served on the 11th day of April A.D. 1861.
Summons issued on the 14th day of of February, A. D. 1861,
and returned duly served March 18th, A. D.1861.

And afterwards, to-wit: on the 19th day of March A. D. 1861,
it being one of the days of the regular March term, A. D. 1861,
of said Court, the following among other proceedings were had
in this cause and entered of record in said cause, to-wit: Defen-
dants moved the Court to dissolve the injunction for want of equi-
ty on the face of the bill. Which said motion the Court over-
ruled, and defendant then and there by his solicitor excepted to
the said ruling of the Court.

And also on the same day to-wit: the 19th day of March A.
D.1861, the following answers of the defendants were filed in
Clerk’s office of said Court, to-wit :

ERNST H, BUHRE, ]
MICHAEL HABERMEYER,
STEPHEN FUNK,

JOHN BRUGGE, and

CARL HUBNER, for themselves o - e
and also on behalf of the mem- Before Hou. B. F. Parks,

: ) ) : Judge of the Court of Com-
bers of the German Evangelical S % :
Lutheran St. Paul’s Church, &c., C ]XE?OIE Je?ﬁqgﬁ ht}i.ﬁel(fnlnty Xt
VS. s S s R,
JOHN A. BRUNNENVIEYER, | D-186%

FREDERICK FICKENSHER,
WILLIAM FICKENSHER,

CHRISTIAN BAUMAN, and
HENRY BRUNNENMEYER. |

The point and several answers of John A. Brunnenmeyer, Fred-
erick Fickensher, William Fickensher, Christian Bauman and
Henry Brunnenmeyer :—

These defendants now and for all times hereinafter reserving to
themselves all rights and benefits of exceptions to the many er-
ors and insufliciencies in said bill of complaint for an answer there-
unto, say : These defendants deny that the said complainants, Ste-
phen Funk and Carl Hubner, are and have been, on the first day
of January, A. D. 1861, and before, members of said Church, as al-
leged in said bill of complaint, nor have they any right or author-
ity whatever, from the members of the German Evangclical
Lutheran Saint Paul's Church of Aurora, (except these defend-

ants) to commence said suit; but on the contrary thereof, said
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suit is brought by said complainants aforesaid, without tbe con-
sent, authority, or knowledge of the majority of the members of
said Church, and against their express will and desire.

These defendants further answering say : that they admit that
on or ahout the 1st day of January, A. D. 1856, the said Church
was duly organized and inccrporated according to the statute,and
that John A. Brunnenmeyer, John J. Scharschug and Frederick
Fickensher, at the time aforesaid, were elected and qualified as
trustees of said Chureh, according to the statute insuch case
made and provided.

And these defendants further answering, say : that they admit
that John A. Brunnenmeyer, and Frederick Fickensher, still con-
tinue to be the legal trustees of said Church, and that the land
in said bill of complnint described, was deeded to said trustees as
alleged in said bill of complaint and for the purposes in said bill
of complaint set forth.

And these defendants further answering, say: That they deny
that said Church edifice has been used since the organization by
said congregation and still is for the purpose of worsbip, accord-
ing to the discipline and custom of said Lutheran Church, but on
the contrary said Ernst H. Buhre has, on divers and different
times, as pastor of said Church, on the Sabbath, and from the pul-
pit of said Church, and while said congregation was there for the
purpose of worshipping, indulged in violent and injurious denun-
ciations of other protestant denominations, all of which is contra-
ry to the rules and customs of the said Lutheran Church,

And these defendants further answering say, that said John A,
Brunnenmeyer and Frederick Fickensher have at all times con-
ducted themselves in relation to their said trusteeship, according
to the laws of the land and the discipline and customs of said
Church.

And these defendants further answering say, that they deny
that they and each of them combined and confederated as charged
in said complainants’ bill ¢f complaint.

And these defendants further answering say, that they deny
that said defendants, John A. Brunnenmeyer and Frederick Fick-
ensher, trustees aforesaid, refuse to perform and discharge the
duties and trusts of their appointment as such trustees, as the
laws of the land and the rules and customs of said church re-
quire.

And these defendants, and each of them, deny that on the 9th
day of February, A. D. 1861, with force and against the will and
consent of said Church, and against their trusts and duties, the
said John A. Brunnenmeyer and Frederick Fickensher, with these
and other defendants, against the rights of said complainants and
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the other members of said Church, fastened such church edifice
with force, and for the purpose of preventing said complainants
and themembers of said Church from worshipping in said Church
edifice.

And these defendants further answering say, that during the
year A. D. 1858, said Ernst II. Buhre, then and there acting as pas-
tor of said Church, by the consent of the complainants, indulged
against the rules and regulations of said Lutheran Church, when
preaching in said Church edifice, on Sabbath, in violent and un-
christian denunciations against the German Metholist Society
then forming, and without cause attacked individual members
thereof, by reason of which a great many members of said Lu-
theran Church dissolved their connection with said Church, and
among others, three of the officers of said Church, elected by said
Lutherean Congregation ; that said defendant, John A. Brannen-
meyer, as trustee aforesaid, remonstrated with said Bulireabout
the course so pursued by him, and requested him to desist be-
cause he would break up the Congregation ; but said Buhre re-
fused and continued in his tirade against said denomination, by
reason whereof a great many of the members of said Lutheran
Church dissolved their connecction with said Chureh, and refused
to participate in worship in said Lutheran Church thereafter; all
of which doings is contrary to the rules and customs of said Lu-
theran Church.

And these defendants further answering, say, that at a meeting
of the members of said Lutheran Church, called by said Buhre,
on the 6th day of January, A.D. 1861, said Buhre resigned his
position as pastor of said Church, and then and there stated that
in four weeks from said day, he would preach his farewell sermon.

And these defendants further answering, say, that at a meeting
of the members of said Church, Lkeld on the 30th day of Janua-
ry, A. D. 1861, said resignation was unanimously accepted by
said Congregation, and on the 31st day of January, A. D. 1861,
said Buhre was informed of the acceptance of his resignation as
aforasaid, by said trustees, of said Church, in writing, a copy of
which said notice is hereunto attached, marked (A.)

And the defendants further answering, say, that on the Sth
day of February, A.D. 1861, at a meeting held by the members
of said Lutheran Church, pursuant to a call of said trustees, it
was unanimously resolved by the members of said Church, that
said church edifice should be closed until the service of another
pastor could be procured, and said meeting then and there in-
structed said trustees aforesaid to obtain the keys to said church
edifice, in whose possession they might be found.
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And these defendants further answering, say, that one Ernst

*{ Schreeder had the key tosaid Church, and said trustees then and,

there demanded the key of said church edifice, in behalf of said
Congregation, from said Schreeder with said.
complainants, but said Schreeder refused to deliver up said key
to said trustees. .
And these defendants further answering, say, that divers other
persons had obtained keys to said church edifice, and could ob-
tain access to said church edifice by the use of such keys, with-
out the consent of said Congregation.

And these defendants further answering, say, that in order to
prevent the property in said Chwreh from being stolen, carried

‘away and injured, and prevent persons from entering said Church

edifice without the right so to do, the said John A. Brunnenmey-
er and Frederick Fickensher, trustees as aforesaid, in pursuance
of their duties as such trustees, on said ninth day of February
last, took the old lock from the door of said Church edifice and
put another and new lock on the door of said Church edifice to
plotect the property in said Church,  as they lawfully might,
which is the supposed fastening up of said Church edifice in s‘ud
complainants’ bill of com pl‘uut mentioned. :

plainants’ bill of complaint contained, charging these defendants
and each of them with any doing unlawful or contrary to equity
without this ; that if there is any other matter or thing in said
complaingnts’ bill of complaint contained, material or necessary
for these defendants to make answer thereto, and not truly and
hereinafter sufficiently answered, counfessed, traversed and avoid-
ed, or denied, is true to the knowledge and belief of these de-
fendants ; all of which matters or things these defendants are
ready and willing to verify, as this Honorable Court shall direct,
and pray to be dismissed with their reasonable costs and charges,
by them and each of them most wrongfully sustained.
JOHN A. BRUNNENWVEYER,
FREDERICK FICK NS iR,
HENRY BRUNNENMEYER,
CHRISTIAN BAUMAN,
‘WILLIAM FICKENSHER.

Cmas. J. MerzxER, Solicitor for Deft's.

Exmmsir A.
Mr. Henry Bubkre, Pastor, &e.:

According to the resolution of yesterday, of the assembled

And these defendants, denying every allegation in said com-
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congregation of the German Lutheran St. Paul’s Church, we here-
by notify said Henry Buhre that his offered resignation as pastor
of said Church is hereby accepted; and whereas, in accordance
thereof, on next Sunday, the 3d of February, 1861, the time by
yourself appointed, has past, we therefore expect of man, and
especially a preacher, that he will be true to his word.
By order of the Congregation,
JOHN A. BRUNNENMEYER,
FREDERICK FICKENSHER,
Stewards of the Church Property.
Aurora, 31st January, 1861.

On the 19th day of March, A. D. 1861, the said answer of said
defendants was duly subscribed and sworn to.

And afterwards, to wit, on the 23d day of March, A. D. 1861,
it being one of the days of the March term, A. D. 1861, said de-
fendants moved said Court to dissolve the injunction herein, which
said motion the said Court overruled, to which said ruling of said
Court the defendant then and there excepted: :

And afterwards, to wit, on the 2d day of April, A. D. 1861,
the same being one of the days of the March term, A. D. 1861,
of said Court, the said complainants filed the following replica-
tion to defendants’ answer, to wit:

ERNST H. BUIRE, et al., 2

V8. >

JOHN A. BRUNNENMEYER, et al. S

Court of Common Pleas of the City of Aurora, I CI ——
Mareh Term, A. D. 1861. N, SR

The replication of Ernst Il Bubre et al, complainants, to the
answers of John A. Brunnenmeyer et al, defendants: These re-
pliants, saving and reserving unto themselves all, and all manner
of advantage of exceptions to the manifold insufficiencies of the
said answer of replication, thereunto say, that they will aver and
prove their said bill to be true, certain and sufficient in the law
to be answered unto, and that the said answer of the said defend-
ants is uncertain, untrue and insofficient, to be replied unto by
this repliant ; without this, that any other matter or thing whatso-
everin the said answer contained, material or effectual in the law,
to be replied unto, confessed and avoided, traversed or denied, is
true—all which matters and things these repliants are and will be
ready to aver and prove, as this Honorable Court shall diveet,
and humbly pray, as in and by their said bill they have already
prayed.

MONTONY & SEARLS,
Solicitors, and of Counsel for Complainants,
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On the second day of April, A. D. 1861, it being one of the
days of the March term, A. D. 1861, of said Court, on niction
leave is given complainants to answer their bill ; also Ieave i~
to defendants to amend their answer herein.

Thereupon again come the parties hereto, and this caunse con
ing on to be heard upon the proofs submitted by the parties, and
the Court having heard the proofs and allegations of parties, &e¢.,
.and not being fully advised by consent of the respective partics,
made in open Court, the Court takes the same under advizement
until Saturday next, at 2 o’clock P. M, the decision of the Court
and the decree to be entered as of the present term, with the
rights of either party to except, and with the same force and ef-
fect as if entered in term time.

And afterwards, to wit, on the 6th day of May, A.D. 1861,
the following decree was filed and entered of record in said cause
in said Court, to wit:

ERNST H. BUHRE,

MICHAEL IIABLRM[LYER

STEPHEN FUNK,

JOHN BRUGGE, ‘and

CARL HUBN ER, for themselves
and on behalf of the members
of the German Evangelical Lu- | The Court of Common Pleas

theran St, Paul’s Church, of Au- of the City of Aurora, and
rora, except the members there- r at the May Chancery Term
of, made defcndants to this suit, thereof, A. D. 1861.

JOHN A. BRUN NENMEYER,
FREDERICK FICKENSHER,
WILLIAM FICKENSHER.
CHRISTIAN BAUMAN,
HENRY. BRUNNENMEYER, |

|
|
t

This cause coming on to be heard at the March term of said
Court, A. D. 1861, upon the bill, answer, replication and proofy,
and the Court, not being fully advised in relation to the same,
took the same under mdwsement until thissaid May term, 1861 ;
and it appearing to the Court by the proofs taken in this cause
that the said complainants were, at the time of the commence-
{ ment of said suit, and for a long time before, residents of the said
city of Aurora; and that on or about the first day of January, A.
D. 1856, the German Evangelical Lutheran St. Paul’s Chureb, of
Aurora, Illinois, was duly organized and incorporated accor ding
' to the Statute of this State ; that John A, Br unnenmeyer,

' J. Scharschug and Freder uk Fickensher, at the time 1o
| said, were duly elected and qualified as trustees of sl Lo
.1ccoxdmg to the statute of this State, and that they have, since




Page of | that time, continued to be the legal ‘trustees of the said Church,
Record. | 1 d that the said Church received a deed of conveyance of one-
32| half of the following described lot of land, sitnate in said city of
Aurora, in Kane county, 1llinois, to wit: Lot one, (1) in block
one, (1) in Iackney’s addition to Aurora, from Benjamin Hack-
ney and his wife, a short time after the said trustees were elected
and qualified as aforesaid as a donation, and the other half pu-
chased from the said Ernst II. Buhre, by deed of conveyance,
which were made to the aforesaid trustees and to their successors
in office for the sole and exclusive use and benefit of the said
Church ; and that the said Church erected a Church edifice on
that half of said lot deeded by said Hackney as aforesaid for the
exclusive use of public worship of Almighty God, according to
the discipline, rules and customs-of the Church aforesaid; and
the Church edifice was so built abeut the year A.D. 1855 by the
members of said Church and the community in general, by way
of gift and other donations, to and for the exclusive use and ben-
efit of said Church; and that the said complainants were, on the
first day of January, A. D. 1861, and for a long time before, and
| ever since, and still are members of said Church, so organized as
| E aforesaid, had, since-the said organization, and did, at the filing of
| the said bill, worship in said Church edifice, according to the dis-
33| cipline and customs of said Lutheran Church. And it also appear-
 ing to the Court that the said John A. Brunnenmeyer and Fred-
'erick Fickensher combined and confederated with William Ifick-
ensher and Christian Bauman, [also members of said Church] to
wrong and injure said complainants and other members of said
" Chureh ; and the said two defendants, John A. Brunnenmeyer
} and Frederick Fickensher, trustees as aforesaid, refused to perform
and discharge the duties and trusts of their appointment as
such trustees, as the laws of the land and the rules and customs
of said Church required, and did, with the other defendants, on
the 9th day of February, A.D.1861, with force and against the
will and consent of said Church, and in direct violation of their
trust and duty, and against the rights of said complainants, and
others of the said Church, fastened up the said Chureh edifice,
i with and for the avowed purpose and intent of preventing the
complainants and other members of said Church from entering
| into the same on the then following day, being the Sabbath day,
| or at any other time for the purpose of worshipping thkerein as
| aforesaid, according to the rights and privileges of the complain-
34 ants and other members, as aforesaid. as they heretofore had done
"'and still had the right to do.

| And it appearing also to the Court that the injunctions issued
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in this cause have been duly served upon the said defendants, it
is therefore ordered, adjudged and decreed by the Court that the
said John A. Brunnenmeyer, Frederick Fickensher, William Fick-
ensher, Christian Bauman and Henry Brunnenmeyer, and their
confederates, their agents, attorneys, solicitors and servants re-

spectively, be and are hereby perpetually restrained and enjoined

from interfering or in anywise intermeddling with the complain-

ants and other members of said German Evangelical Lutheran
St. Paul’s Church, of Aurora, 1llinois, in convening and worship-
ping in said Church edifice, according to the usages, discipline and
customs of the said Church, as they had heretofore done and stillZ
have the right to do.

And it is further ordered, adjudged and decreed, that said com
plainants have and recover of said defendants, their costs and
charges by them in this suit expended, and have execution there-
for.

B. F. PARKS, Judge, &c.

To which decisions of the court, the defendants at the time
excepted and made an appeal in this case to the Supreme Court
of the State of Illinois.

Which said appeal was granted by the Court.

| Bill of exceptions filed July 12th, 1861, as follows: Be it re.
! membered that on the 19th day of March, A. D, 1861, defend.

| ants moved to dissolve injunction for want of equity on the face

o
-~

38

of the bill; motion overruled, defendants except.

April 12th, 1861, case called for trial. ~ Complainants intro-
duce John Scharschug as a witness, who being duly sworn, says:
Know complalnnnts ; know defendants; know the Church; was
trustee with John A. Brunnenmeyer and Frederick Iicl enshel
five years ago, for three years; Church was erected five or six
years ago ; have been a member since its organization.

Defendants objected to his testifying, for the reason he was
one of the trustees of said Church. Objection overruled, and de-
fendants except.

The complainants were, on the first day of January, members
+ of said Church; know the record of the Church; this book is
' the record ; Buhre kept it ; it contains a list of the members of
the Church ; this book is the record of the Church, kept by the
| Secretary ; I am Secretary of the Church.

Complainants introduced both in evidence, which is as follows :
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Ernest H. Buhre, Minister of
the Lutheran Saint Paul’s

Church, Aurora, Iillinois.

John Adam Brunnenmeyer,
John Scharschug,
I'rederick Fickensher,
Casher Ring,

John Bruegge,

Henry Fickensher,

Leonard Waldo,

Michael Harbermeyer,
Leonard Shoberlein,
Michael Shoberlein,

'Q’Georgc F. Smith,
—%—Jolm Reuhl,

—\Gcorge Bauman,
*ﬁ}—Cclu'isLian Sorg,

";’—Jolm Frederick Lehn,
J’chhflel Zeigler,

—}—\Vllham Sayles.

Frederick Dutchman,

—\George Krauter,

John Adam Shoberlein
Geo. Brunnenmeyer,

enry Swartshonce,
John Zaigler,
Peter Lehn,
George Mushler,
John Bauman,
Christian Bauman,
Geo. Trash,
homas States, (removed)
John Burger,

+Mathe\\' Sauter,
7"‘Gcorgc Gableman, (dead)

John Ernst,

‘L}‘—Leonnrd Reesleer,

A,—F.-cderick Heun,

John Giser,
John M. Bowriser,
Frederick Ring,

John Stinchizer,
+F rancis Zéa,

George Mushler,
Frederick Strouern,

Henry Brunnenmeyer;
Detrich Kolze,

Ernst Schrader,
Henry Rang,

,e,_Francis Josephd%{,w

Carl Hubner’
Leonard Gruber,
ugust Hopper,

John L. Rang,
Ernst Broking,
John A. Smith,
Wmn. Rang,
Conrad Hartung,

\f—Wm. Miller,

Frederick Hiance,
‘Wm. Fickensher,

—}Peter Messerer,

Christoper Rink,

George Hausterter, (dead)
Michael Sorgee, (removed)
John H. Hahn,

John Frederick Mushler,
George Grometer,

i PR
John Biller, ,/3554///[2:{ B
Stephen Funk, i Ll

y
A s S
YLl r /77

Louis Garmes, "
Louis Hannibal, ¢/
Frederick Nichols,
Joseph Telameyer,
C. Ohlmaker,

Fred Bolig,

Robert Groch,

John Ring,

George Troch, [
John Wendler, ‘
Christian Uhlig, J

Frederick Thaub.

It was agreed by the parties, that all those names on the book
as members marked (X) in pencil, were not members on the 14th
of January, 1861,
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Witness further testified : Saw Frederick Fickensher and Wil-
liam Fickensher by the door of the church; one held the door
and the other took the lock off. John A. Brunnenmeyer was in
Church, Henry Brunnenmeyer was keeping watch up street,
Christ Bauman was watching outside the Church; this was Sat-
urday, the same day the injunction issued. Saw William Fick-
ensher fix the lock, and Frederick Fickensher hold the dcor.—
Asked Frederick Fickensher what they were going to do ; he said
none of my business. I told him he had ought to be ashamed to
break up our Church ; he jumped over the fence after me, and I
drove on; he wanted to get hold of me, and I run off as fast as
I could. I was there the same evening ; they had nailed a piece
of wood across the key-hole ; there was preaching there next day ;
Buhre preached. I opened one of the window- shuttels went in,
and screwed the lock off to let the people in. Schrader is sexton
of the Church; he had the key ; they took the old lock off and
put on a new one; none who were there Saturday were there on
Sunday. Saw Frederick Fickensher go by Church on Saturday
when I was there first, about, or little after noon. Buhre has
been our minister since its organization ; it is the German Evan-
gelical Lutheran St. Paul's Church. Henry Brunnenmeyer was
going up and down street; I expect he was watchmg ; don't
know ; think he was.

CROSS-EXAMINED.

See them take lock off about noon; was there again about 3
or 4 o'clock ; then I was on the west side of Church ; Ficken-
sher went around the south-east corner of the Church to get at
me ; I was there the next morning ; the door was fastened with
an eighteen inch bolt. G

Direct RESUMED.

There was no Church meeting to authorize them to shut up
the Church ; if there had been I should have known it

Cross-ExaMiNATION RESUMED.

I did not know of any meeting being called to authorize Trus-
tees to shut up the Church ; don’t.know of Fickensher and Brun-
nenmeyer calling a meeting ; never talked with Hackney about
the Church lot for the last two years.

Ernst Schrader called and sworn by complainant: I am mem-
ber of the Lutheran Church, and have been for two years; I
have been sexton one year; I was at the Church on the 8th of
February ; it was on Saturday when they shut up the Chureh;
was there on Sunday ; Church was closed; a new lock was on
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the door ; L had the key, but could not get the key in the key-hole ;
asmall piece of wood was over the key-hole,so that the key would
not go in; Scharschug opened the window and went in and open-
ed the Church; there was a back door to the Church; it was
fastened on the inside; my duty was to make fire, ring the bell
and show strangers to seats; Buhre preached that day in the

Church.

Cross ExaMiNeD.

Friday before Sunday Fickensher and Schoberlein, Frock and
Christ Bauman were at my house after the key to the Church;
Fickensher said they wanted the key; I did not give them the
key, because I considered it my duty to keep the key ; I was not
there when the new lock was put on the door; the bolt to the
back door was from 6 to 9 inches leng.

On direct examination, witness said : I did not give them the
i:ey, because my time was not out. :

John Baureisen called and sworn: Iam a member of the
Church ; have been for two years; saw from my house the two
Fickenshers, John Brunnenmeyer and Christ Bauman at the
Church on Saturday, Feb. 9th, 1861 ; I thought they were nail-
ing up the Church ; they were hammering about the Church; I
was there on Sunday morning to attend service ; saw Fickensher
go by Church while I was there ; we went to Church at the usual
hour for service ; Church was fastened up; there was a large
meeting ; saw none there who fastened up the Chaurch the day
before ; I saw, Saturday, two men walking back and forth, who
appeared to be watching.

Cross-ExAMINATION.

Did not see Bauman or Brunnenmeyer do anything to the
Church ; heard hammering, but did not know what they were
doing ; I asked Fickensher next morning what they were doing
to the Church ; he gave me a cross answer ; I have not paid any-
thing for the Church,

Asa A. Dexter sworn as a witness :

I served the injunction writ on defendants; this Church is in
the city of Aurora, county of Kane and State of Illinois; I was
at the Church on Sunday when there was a fuss ; I went there at
the request of Buhre to keep order; I am a Constable; there
was one Sunday when Church was fastened up; I did not see
Fickensher or Brunnenmeyer that day; I was there when they
were opening the Church on Sunday.

Frank Henn sworn :




Pageof| I never was a member of this Church ; if I signed the consti-
Record | 4 tion it was merely to pay money to support the Church; my
wife is a member ; I never considered myself such ; heard John
A. Brunnenmeger say about getting deed for Church lot ; he told
me he could buy Hackney’s interest in the lot for $50, and if he
did not like it in a year he could give it back to Hackney,
51| and get his money back ; he said he would not take a thousand
dollars for it ; there was a good building on it ; he said this about
two months ago at McFarland’s store.

Cross ExaMINED.
Brunnenmeyer said Scharschug was trying to get the property
of Hackney.

John Scharschug recalled :

New Year’s, Brunnenmeyer charged me with trying to get the
lot of Hackney ; I never did ; Brunnenmeyer got the deed of
Hackney the November before.

Complainants rest.

Benjamin Hackney, called by defendants :

I know John Scharschug and John A. Brunnenmeyer ; I dona-
ted one-half acre of land to the Lutheran Church ; I sold my
reversionary right to John A. Brunnenmeyer; I think Schars-
52| chug asked me what I would take for my right in the property ;
I said T would see Metzner and see if it was all right; this was
in the spring before I sold it to Brunnenmeyer ; there was no
talk between Brunnenmeyer and me about my taking it back.

Cross ExayiNep.

1 cannot say as Scharschug said he wanted to buy it ; Brun-
nenmeyer was to pay me $50 for my interest in the lot; soon af:
ter Whit-Sunday last year Scharschug asked me what I would
take for my interest in the Church property; I told Brunnen-
meyer that Scharschug had inquired of me what I would take
for my interest in it ; he said you must not sell it to him ; I quit-
claimed my reversionary interest to Brunnenmeyer ; Scharschug
came to me twice ; I caunot be mistaken.

1
l A. Mushler, on behalf of defendants, was sworn, and testified
as follows : ;

I am a member of the Lutheran Church, have been for six
years aad since it was built ; so has John A. Brunnenmeyer and
t Frederick Fickensher; the first Sunday ju January last I was at
| a meeting of the Church ; this was the sixth of January ; Buhre
: said, one month after to-day I will leave you, and will

T 1
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preach no more for you; this was in a meeting at the

Church; I was at a meeting at Frederick Fickensher’s .
house, where 15 or 18 were present; Christ Bauman gave me

notice of this meeting ; this meeting was three weeks after the 6th

of January last; at this meeting Fickensher asked us what we

had better do ; we made up our minds that we would tell Buhve

that we would accept his resignation; we had another meeting ;
this meeting was the Friday before the Church was shut up; at
that meeting we directed Fickensher and Brunnenmeyer to shut
up the Church; the meeting was called. by Fickensher and
Brunnenmeyer as trustees of the Church.

On cross-examination this witness testified as follows :

On the 6th of January Dexter was at the Church; there
was not much fuss; we met to have a yearly accounting, and to
do the yearly business; we figured up accounts; there was a
little noise and some quarrelling, which broke up the meeting ;
Brunnenmeyer was not much noisy ; Buhre said he would preach
last time 4 weeks from that day ; 1o vote was taken on the ac-
ceptance of this proposed resignation of Buhre; on that day
Brunnenmeyer and Fickensher wanted to-settle up the old busi-
ness, but Buhre wanted to put new members:fizst; we then had
a meeting at Fickensher’s ; Christ Bauman téi’d‘iimé of this meet-
ing the same day of the meeting ; can’t tell the day of the month,
think Friday, pretty near 4 weeks from time Bulire said he would
| resign. o

Fred Ring, on part of defendants, testifies as follows :

I am a member of this Church, and also one of the elders of
the Church; we had a fuss in July last about a school house ;
the trouble was about building a new school house; Buhre said
the members of the Church should vote whether they wanted a
new school house or not ; Buhre met me one day and asked me
what I thought about the trouble; I said we had better put in
some new trustees; Buhre said, if you want new trustees you
must not vote for the old ones; Bulre said election day at my
house, we are going to have new trustees; Buhre told me not to
| go to the meeting of the Church aftairs, January 6th, Brunnen-
| meyer wanted Bulre to give a receipt in full for his salary ;
| Buhre was willing, but Scharschug told him not to give one, and
he then refused ; Buhre said he must have his pay it he had to
 sell the church ; saw Buhre take Brunnenmeyer’s books.

On cross examination witness testifies as follows :

On the 6th of January, 1861, I was at the meeting ; the fuss
| began about new members ; Brunnenmeyer wanted to fix up the
i
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old accounts first ; Buhre said in four weeks from date I will
preach my farewell sermon ; saw Buhre take books ; the meet-
ing which Buhre told me not to go to was to be a meeting about
a school-house fuss ; this talk was in the summer or fall of 1860 ;
at the 6th of January meeting, Scharschug said when Brunnen-
meyer wanted Buhre to give his receipt in full that Buhre should
not give his receipt in full when he had not received his full pay.

On Direct. resumed :

I was at a meeting at Fickensher’s house, 30th of January ; it
was called by Fickensher and Brunnenmeyer as trustees of said
Church.

On re-examination of witness by defendants, he testified as fol-
lows:

I was at two meetings at Fickensher’s after Buhre said he
would resign ; at the last of these meetings the four weeks had
expired ; they appointed a committee at the last meeting to get
the key and shut up the Church till they could get a minister.

On further cross examination witness said :

I don’t know who notified the members at Fickensher’s, or
whether they were notified.’

On re-examination of witness by defendants' counsel, defend-
ants’ counsel asked witness to state if you ever heard Ernst II.
Bubre, from the pulpit of said Church, denounce the said Brun-
nenmeyer and Fickensher or apply any kind of epithets to them;
if so, when, and what did they say. Objected to by counsel for
the complainants and objection sustained by the Court, to which
said ruling of the Court the defendants then and there excepted,

John Grometer, being called by the defendants and sworn, tes-
tified as follows:

I was at the meeting at Fickensher's house; there were two
meetings at Fickensher’s ; at the first meeting we did not decide
anything ; the second meeting was the first I ]_“uday after the four
weeks ﬁom the meeting in which Buhre said he would resign ;
we voted by yes and no, and we all veted yes and were unani-
mous to accept Buhre’s resignation ; agreed to ask Schrader for
| the key of the Church; he refused, nnd we concluded to lozk up
the Church ; we infor med Bubre of .acceptation of resignation

by letter.

Cross examination by complainants’ counsel :
I am not a member of the Church ; I never ressigned the con-
stltutlon but I voted at Fickensher’s ; there were fifteen of us at

Ilckensllex %s at the last meeting.
(
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Fred. Mushler, called and sworn by defendants, testified as fol-
lows :

I am a member of the Church; I was at the meeting on the
6th of January last; my brother said settle up with old mem-
bers and then take in new members ; Buhre would not give a re-
ceipt ; Scharschug said Buhre did not mean so if he said he was
satisfied, and he should not give a receipt ; I was present at the
last meeting at Fickensher’s ; we made up our minds to accept
the resignation of Buhre; we concluded to shut up the Church
until we got another preacher. ¥

Cross-ExaiNarios.

I have been a member for about 4 years ; I was at the last but
not at the first meeting at Fickensher’s ; Brunnenmeyer, at the
meeting of the 6th of January, wanted Bubre to give a receipt
in full of all demands; he would not, because he claims more.

Michael Schoberlin, called and sworn by defendants, testified
as follows :

Tam an elder in this Church ; Brunnenmeyer was treasurer ;
I was at the meeting on the 6th of January ; Brunnenmeyer
wanted to settle up his accounts ; I was “at the last meeting at
Fickensher’s ; we made up our minds then to accept the resigna-

| tion of Buhre, and sent him a letter ; the meeting directed Brun-

59
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nenmeyer and Fickensher to shut up the Church.

Cross examination by complainants’ counsel :
Babhre said at the meeting the 6th of January that he could
get $400 a year in several other places,

John Bauman, called and sworn by defendants, testifies as fol-
lows:

About 40 of the members have left and formed the German
Methodist Church,

On cross-examination, testifies as follows :

I am one of those who left and formed the Methodist Chureh.

Witness was asked why he left the Lutheran Church and
joined the Methodist Church, and he answered by saying that he
could not find the medicine for his poor, sick soul that he counld
find in the Methodist Church ; said e had no trouble with the
Lutheran Church,

Here the defendants rested their ease,

Asa A, Dexter, recalled as a witness for the complainants,
testified as follows :




Buhre employed me to go to the Church the 6th day of Janu-
ary last.

John Bowrising, recalled by the complainants, testified as fol-
lows:

I was present at the meeting of the 6th of January, 1861;
meeting was called to order ; Brunnenmeyer then got up and in-
sulted me abou® collecting from outsiders for church purposes;
Buhre then said to the congregation that those who wished to
sign the constitution and to become members of this Church then
to come forward and do so; Brunnenmeyer, “No, not till after
we elect our Church officers and do our yearly business;” Brun-
nenmeyer wanted Buhlre to give a receipt in full for his salary at
the rate of $250, which amount Buhre had not then received ;
Buhre was at first inclined to give the receipt in full, but Schars-
chug then interfered by saying it was not right that Buhre should
give a receipt in full for his salary when he had not received it,
and then Brunnenmeyer said that he, Buhre, said he would doit;
Scharschug then said if Buhre had said so he did not mean it, for
he had not got his pay and it would not be right that he should
sign such a receipt as this; Brurnenmeyer and his party made
so much noise and disturbance that no business could be done
then ; Mr, Buhre said to the meeting that four weeks from this
| day I will preach my last sermon to you, and dismissed the meet-
{ing, and taking up two books from the desk started to leave the
Church, and he was met at the door by some of Brunnen-
meyer’s party, who attempted to take from him the books by
force, when he, Buhre, handed them to Dexter, the constable, who

was present, for safe keeping, and then passed out and went away.
On Sunday, January 13th, 1861, at the usual hour, there was
church service, and a large attendance at the meeting; Bubre
notified the congregation that on the next day, at 2 o’clock P. M.,
at the Church, there would be an election held for trustees, and
do such other business as might properly come before the Church;
and on the next day, being Sunday, Jan. 14th, 1861, at the hour
14th ot January, 1861, but those that were members ; T was
christened and conﬁlmed the members voted at the meetmn'
of the 14th as Buhre c'llled their names; I keep a beer saloon
and I signed the constitution at my saloon ; Bulre brought the
book to me to sign at my saloon.

Ernst Shrader, re-called by complainants, testifies as follows :
I was there at the election on the 14th of January, 1861, and
took part in the election and business of the meeting ; there
| were from 30 to 31 members there present that voted ; Bl ugge

l passed the hat ; none but members voted at the me eting on the
l
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146h January, 1861 ; I made a motion that Buhre be requested

to withdraw his resignation and continue to be the pastor of the

Church, which motion was seconded and carried ; Buhre arose

and said to the meeting that he withdrew his resignation and

would continue to be the pastor of this Church as before.
Complainants here rested their case.

Defendants then, as rebutting evidence, called John Ernst, who
testified as follows:

I'am a member of this Church for two years; heard Buhre
say if the congregation wanted new trustees they must not vote
for the old ones.

Cross examination by complainants :

I received no notice in writing to attend on the 14th of Janu-
ary, 1861 ; no one came to my house that I know with a notice
for me.

————- --— being sworn, testified as follows: I am a mem-
ber three years and two weeks before New Years; I heard
Buhre say that they were to vote for trustees.

Cross-ExaMNATION,

By complainants : Don’t know whether old trustees’ time was
out or not.

John Grometer called by defendants, testified : On third day
of January, Buhre said to the whole congregation that to-mor-
. row they would elect new trustees ; not the old ones.

Michael Schoberlin called by defendants testified : I heard
Buhve, January 13th, say they were going to elect three new
trustees.

The above and foregoing is all the evidence introduced either
on the part of the complainants, or on the part of the defend-
ants, on the hearing of this cause; and insomuch as this evidence
does not otherwise appear of record, it is ordered by the Court
that the Judge thereof sign and seal this the complainants’ bill
of exceptions, whichis done.

B. F. PARKS,
Judge of the Court of Common Pleas of the City of Aurora.

The errors assigned are :—

1st, The Court erred in not allowing plaintiffs in error’s motion
to dissolve injunction.

2d, The Court erred in not sustaining plaintifly’ in error’s ob-

{jection to allowing John Scharschug to testity.




)

Pago of ‘ 3d, The Court erred in excluding proper evidence.
Record:l 443 The Court erred in allowing improper evidence.
5th, The Court erred in rendering judgment for defendants in
| error.
6th, The Court erred in rendering judgment against plaiutifts
in error, and each of them.
| C. J. METZNER,
i Attorney for Plaintiffs in Error.
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