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IN THE SUPREME COURT

"OF ILLINOIS,
: THIRD GRAND DIVISION.
APRIL TERN, 1865. AT OTTAWA.

s = e —0 pr—

THE CITY OF ROCKFORD, Appeliee.
atbs.
HEMAN FOX, _Appellant.
Appeal from Circuit Court of Winnebago County, Ilinots.
APPEILEE’S POINTS AND BRIEF.

I-

An assessment of labor for the improvement of streets, &c., is not a capita-
tion tax under Sec. 1, Article 9 of the Constitution.

“A capitation tax is a sum of money levied upon each poll,” and iy a tax
based upon the right of suffrage.

An assessment for road or street labor “is a requisition of so many days
labor, which may be commuted in money” and is levied upon all residents

and inhabitants, whether alien or citizen.

Consequently the limitation as to age, contained in Sec. 1—Art. 9, of the
Constitution, does not apply in the assessment of road labor in this case.
Town of Pleasant, vs. Kost, 29, Ill.; 4904, and authorities there cited.

The record in this cause shows that the appellant was served with notice
on the 5th day of June, 1863, requiring him to labor onthe streets on the 11th
and 12th days of the same month. And the record also shows that the appel-
lant was NoT sIXTY years of age until the 15th day of June 1863, which facts
would not bring him within the provisions of the 1st Sec.—Art. 9, of the Con~
stitution, as he was not sixty years of age until after the days upon whioh he
was notified to labor.

IL.

Section 102 of the act incorporating the City of Rockford, is in the words
and figures following, to-wit :

This gives the city authorities exclusive control of the streetsand hhigways




2

within the city Timits, and the general township erganization law 1is not in
force within the corporate limits, neither in regard to the improvement of

streets, or the assessment of road labor.
Town of Ottawa et al, vs. Walker et al, 21 Ill., P. 608.

IIT.

If the township organization law in regard to labor upen roads &c., is in
fforce within the corporate limits of Rockford, so as to limit the assessment of
road labor upon the inhabitants who are under fifty years of age, then the
township law would also prevail within the city limits, so as to give the town
:authorities the control of the streets and highways within the city, to the ex-
«clusion of the city authorities. This the legislature cculd never have intended

Town of Ottawa et €l vs, Walker et el 21, Ill., 608 and 9.

IV.
The provisions regarding the assessment of labor upon the streets, &e, con-

tained in the act of the legislature, incorporating the city of Rockford, are as
ffollows :

- “§ 154. The inhabitants of said city shall not be liable to work upon any
roads beyond the limits of the city.” [[Sess.laws 2d Sess, 1854—Page 122,
By the reading of these provisions it is plain that the legislature intended to
give the city authorities the whole control of the matter of strect labor, and
to make no exemptions as to age, except as expressed in the above sections
of the Charter. And the city authorities have the right to assess road labor

upon all inhabitants over the age of twenty-one years, notwithstanding the

township law limits, the assessment of road labor upon persons within the
ages of twenty-one and fifty years.
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The ordinance under which this action was brought, follows the fanguage
of the sections ‘151, 152 and 158, of the charter above mentioned, and is in
every way in strict conformity with the provisions of the Charter,

V.

The City of Rockford is by its charter made a separate road district, ¢ and
has the right to require the road labor for the repair of the roads and streets
in its limits preseribed by its charter, and persons residing within the corpo-
rate limits are not liable to be required to perform such labor beyond thosa
limits, or under the township authorities,” or under the township laws.

Town of Pleasant, vs. Kost 267 IIL.. 494,

VI

The township organization law does not repeal the provisions of the charter
of the city of Rockford, relating to road and street labor, * and when two acts
are seemingly repugnant, they should, if' possible, be so construed, that the
latter may not operate as a repeal of the former by implieation, so a subsequent;
statute,which is general, does not abrogate a former statute, which is particular.

And a general law does not operate as a repeal of a special law on the same
subject, passed at the same session.
The town of Ottawa, vs. the county of La Salle, 12, I1l.—340.

The fact that the general law is subsequent in date, does not repeal the pro-
visions of the charter of the City of Rockford, regarding street labor, and it will
not be so construed by the Court, unless it Plainly appears from the language
of the statute, that such was the intention of the legislature.

Town of Ottawa et. al, vs. Walker et, el. 21, 111, 809, in which case the court,
say. “even if the City Charter was not subsequent in date, unless it plainly
appeared from the language employed, that it was intended to be jointor con-
ocurrent, it would be held that the power was exclusive in the commissioners
beyond the city limits, and exclusive in the common council within'their juris-
dictional limits, and neither have any power to perform any acts in reference
to this subject beyond their respective limits,—Is,

Also, Tyson et. ux. vs. Postlethwaite, et. el. 18, IIL.—728.



7.

"The Charter and Ordinances of the City of Rockford, makes it the duty of
©every male inhabitant over the age of twenty-one, to labor upon the streets of
the city, a certain number of days in each year, and it was the duty of Fox,
when notified by the Street Commissioner, either to labor upon the streets as
required by the ordinance, or to commute for such labor by the payment of

money. ‘The fact that he was over fifty, or even sixty years of age, makes no
difference as to his liability under the charter and ordinances of the city.

No male inhabitant over the age of twenty-one years is exempt from labor
upon the streets in the City of Rockford, and the Court below committed no
error in rendering the judgment appealed from in this ease.

VIL

"The Appellant is not exempt from an assessment for road labor§because he
ds exempt from military duty, aliens are exempt from military, are exempt from
jury duty, yet they are subject to perform road labor.

There is nothing in the Record showing Fox not to be an able-bodied man,
If he was not, he could commute, and there would be no more hardship in
this assessment than in an ordinary tax

No objection can be raised in this case by the Appellant, concerning the
revidence in the court below. The Record shows that all the evidence necessay
on part of the City to maintain the action against Fox was agreed upon and
ithe case submitted to the Court upon questions of Law only.

C. M. BRAZEE,
Attorney for the City of Rockford, Appellee,
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BRIEF AND POINTS

IN THE SUPREME COURT

OF ILLINOIS,
APRIL TERM, 1865.

HEMAN FOX, Appeliant.

vSs.

THECITY OF ROCKFORD, Appelice.
Appeal from Circuit Court of Winnebago County, Illinois.

The Appellant, by L. F. WARNER, his Attorney, shows first: Inm
both brief and argument, that the judgment of the Cireunit Court should be
reversed and the above cause remanded.

For reasons, that the suit was brought by the City of Rockford against the
Appellant to recover a penalty for the alledged violation of an Ordinance of
said City, by said Appellant Fox, for a failure on the part of said Fox to
perform road labor in said City, as required by an Ordinance of said City.

That, a judgment was rendered in the Police Court of said City against
Appellant Fox, in said suit, August 29th, 1864, against said Fox for the penalty
of two dollars and costs of suit. That, on the twelfth day of September,
1864, the Appellantiappealed said cause to the Circuit Court of Winne-
bago County, as shown by the record in said cause—page 3.

The Court having over-ruled said motion for the dismissal of the appeal,
the cause then stood for trial, and was submitted to the Court upon an agreed
state of facts, without the intervention of a Jury. See pages6, 7 and 8 of
Record.

By which statement of facts it was agreed that an Ordinance was duly
made and passed by the Common Counecil of said City, and, also, duly pub-
lished, and was then June 15, 1863, and now is in force, requiring all male per-
sons of the age of twenty-one years and upwards to labor upon the Streets,
Alleys and Highway of said City two days in each year, or commute there-
for by paying to the Street Commissioner the sum of seventy-five cents per
day for each day he was so required to labor.

That in pursuance with said Ordinance he, said Fox, was duly notified to

labor on the streets of said City by the Street Commissioner thereof.
And thathe failed and refused to so labor as he had been notified so to do.
And, also, that he said Fox was on the 15th day of June, 1864, and for a

long time had been over the age of sixty years.

This Appellant therefor claims and insists to your Honors, that he being
over the ages of fifty and sixty years as shown by said agreement is and he
Was not required to perform such road labor in said City.

That Sec. I of Article 9 of the Constitution exempts persons over the
age of sixty years, from paying a oapitation tax,



That while the Ordinance of the City may mot be directly 2 capitation
tax, it is in the nature of a capitation tax, and seeks to make those liable to its
burthen, who have arrived atthat age in life, that the policy of the Law exon-
erates from personal liability and personal duties and deprives men over that
age of many personal rights. He is not subject to military duty. He is not
«ompetent to serveas a juror. He is not considered after arriving at that
age as an able-bodied man.

And only able-bodied men between the ages of twenty-one and fifty are
required to perform road labor. [Revised Statute, Page 22.]

That, although the Charter of the City of Rockford, passed March 4th,
1854, Session Laws 2d Session, on page 122, Section 151, authorize the Com-
mon Council of the City to collect of all persons over the age of twenty-one

Yyears a Personal Road Tax.
It can only mean to collect such tax from able-bodied men, and from men

who have all the rights and privileges that appertain to every citizen and not
from persons over the age of fifty or of sixty years. The Appellant, there-
fore, claims that the judgment of the Circuit Court was wrong and should be
reversed.

That the Circuit Court should have found for the Appellant. That the Cir-
«uit Court should have granted a new trial, and that the cause should be re-

manded.
L. F. WARNER, Att’y for Appellsnt,
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Reoorp Page
2 and 3.
3.

‘ Page 4.

Page 4.

Page 5

Page 6.

IN THE SUPREME COURT

OF ILILINOIS,
APRIL TERDM, 1865,

HEMAN FOX,  \ Appeal from Cirewit Court
V8. | of

THE CITY OF ROCKFORD. ] Winnebago County, Ilinots.

The record in this cause shows that this cause was originally commenced
in the Police Court, for the City of Rockford, by the City of Rockford, against
Heman Fox, to recover a penalty for failing to perform Road labor in said
City, under an ordinance of said City, and that a judgment in that Court
was rendered against said Fox, August the 29th, 1864, in the sum of two

_dollars and costs; that said Fox appealed said cause to the Circuit Court

of Winnebago County, September 12, 1864.

By making and filing his appeal Bond, and having the same approved by
the said Magistrate on the 12th-of September, 1864, which together with the
papers of said cause, was, on the same day filed in the Office of the Clerk of
said Circuit Court. That the City of Rockford, by its Attorney, on the 26th
of Sept. 1864, (it being one of the days of the September Term of said Court)
entered a motion to dismiss the appeal, alledging for reason, that the appeal
was not taken in the time required by law.

And also, on the 28th of said September, entered another motion to dismiss
the said appeal forreason ¢ that the appeal was not properly entered into and
approved, and said appeal was not properly before the Court.

That on the 30th day of September in said term, the Court, after hearing
argument of council on the motion to dismiss the appeal overrules the same.

That on the fifth day of October (it being one of the days of said term of
Court) the cause was submitted to the Court for trial without the intervention
of a jury, upon an agreed statement of the facts made and filed in said cause
by the respective Attorneys thereto, on the fourth day of October aforesaid,
which argreement is set out in pages six, seven and ecight, and the only evi-
dence used in said cause.

That the evidence used in said cause, and the only evidence taken in said
cause, being the agreement of the parties asfollows, viz: That Heman Fox,
the defendant, is and has been, since June 5th, 1862, a resident of the City of
Rockford, in street district No. 1; that on the 5th day of June, A. D. 1868,
said Fox was, by the Street Commissioner of said district No. 1, duly notified
personally in writing, and with what tools and implements to appear and la-
bor on the streets, d&c., of said City, on the 11th and 12th days of June, 18683,
in said Road District, according to the provisions of an ordinance of said
City, entitled an ordinance to establish street districts, and to provide for the
improvement of the streets, alleys and highways within the City of Rockford,
passed and approved the 23d day of June, 1862.

That said ordinance was duly passed, approved and published, according
to the requirements of the Charter of said City, and that the same was on the
said 5th day of June 1863, and now is, in full force and effect in said city.

That said Fox failed and refused to labor or work on the said streets, &e.,
in accordance with the requirements of said notice and said ordinance.

~And that he also failed and refused to commute for such labor.

It is also agreed that said Fox was on the fifteenth day of June 1863, over
sixty years of age.

It being the intention and agreement of the parties to agree upon all the
testimony necessary to maintain this action, and submit the same to this Court
upon issues of law in the case.

———— T



Page 1.

Page 8.

Pages 8 and 9.

9.

9.’

That section two (2) and five (5) of the ordinance heretofore referred to, are
in the words and figures as follows, to-wit: Sec. 2. That each male inhab-
itant of said City, twenty-one years of age and upwards, shall be, and is here-
by required to labor two days in each year upon the streets, alleys, and pub -
lic highways, in the street district in which he shall reside, accounting ten
hours labor one day, at such time and place, and in such manner as the Street
Commissioner shall by notice or otherwise demand, require or direct; and
every person so liable to labor shall farnish such toels and implements with
which to labor, as the Street Commissioner in their respective districts may
direet, but every such person may at his option commute for such labor by
paying to the Strect Commissioner of the district which he may inhabit, at
the rate of seventy-five cents for each day he shall be so bound to labor; pro-
vided, however, that such payment shall be made on or before the first of the
two days upon which he may be notified by the Strect Commissioner to la-
bor. Any person who shall refuse or neglect to perform such labor when du-
ly notified by the Street Commissioner, and who shall also, fail or refuse to
commute therefor as aforesaid, shall forfeit and pay a penalty of one dollar
per day for each day he shall so refuse or neglect to 1abor, and his liability to
perform such labor shall not thereby be discharged.

Ske. 5. In order to enable the Street Commissioner to carry out the pro-
visions of this ordinance, they are hereby authorized and required to demand
the services of all persons who are by this ordinance required to labor upon
the streets, alleys, and public highways of said city, at such time and place
and in such manner, and with such tools and implements as the Street Com-
missioner shall deem necessary and proper. The said Street Commissioner
shall deliver or cause to be delivered to, or left at the place of residence or
ordinary place of business of every person liable to perform labor upon the
streets, alleys and public highways, within their respective districts, a notice
stating the time, place, and with what tools or implements such person is re-
quired to appear, and labor upon the streets, alleys and public highways;
which notice shall be given as aforesaid, at least three days previous to the
first day upon which such person is thereby required to labor, and such notice
may be in writing or printing, or partly both; and such notice shall be all
the demand or notice necessary from the Street Commissioner under the pro-
vision of this ordinance. C. M. BRAZEE, Att'y for City.

L. ¥. WARNER, ¢ Defendant. .

Filed October 4, 1864.

That the Court after hearing the evidence and argument of counsel, found
for the plaintiff and assessed the penalty in' the sum of two dollars.

That thereupon the defendant, Fox, by his attorney, entered his motion for
a new trial, and assigned as reasons that the decision of the court was con-
trary to the lnw and the evidence, and should have been for the defendant. -

That the court overruled said motion for a new trial, to the overruling of
which motion, the defendant excepted. -

And thereupon the Court rendered judgment, that the City of Rockford
have and recover of the defendant the sum of two dollars penalty and its costs
and charges herein expended, and that they have execution therefor.

Thereupon the defendant prays an appeal to the Supreme Court, which is
allowed, upon the defendant filing his bond with Anor Woodruff secufity, in -
the sum of one hundred and fifty dollars, within ten days from the rising of
the Court.

That on the 14th of October 1864, the said defendant, with Anor Woodruff
as security, filed his bond with the Clerk of said Court, for the appeal of said

cause.
Assienment of Errors.

1. That the Court erred in overruling the defendant’s motion for a new trial.
II. That the Court erred in rendering judgment in favor of the plaintiff
III. That the Court erred in not finding the issue for the defendant upon

the evidence in the case.
L. F. WARNER, Att'y for Appellant.
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