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SUPREME COURT,
First Grand Division.

State of Illinois, }SS

T}a People of the State of Illinois,
To the Sheriff of <~ e iy County.
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In the Supreme Court of the State of Illinois.

FIRST GRAND DIVISION, AT MOUNT VERNON.

NOVEMBER TERM, A. D., 1860.

EDMOND L. HOWET, Y

Vs, Error to Clay.

|

.'

i .
JAMES MONICAL. |

ABSTRACT AND BRIEF FOR PLAINTIFF IN ERROR.
This was & bill filed by plaintiff in error to foreclose a mortgage.

1] The bill sets out a note and mortgage executed by defendant to plaiatiff September
22 1857
22, f

4]  Alleges that on June 10, 1839, the parties submitted all their matters, including

partnership and individaal dealings, to arbitrators. '
197 That said avbitrators awarded, amone other thinas, as follows: “We further
-~ o™

award that the saxd James Menieal shall pay and discharge the said note and mort-
gage to the said Howet on the first day of Oectoler, 1859, fully and completely accord-
ing to their tenor and effect.”

Alleges that such time has elapsed, and the note and mortgage are not paid.

21} Defendant filed & demurrer to this bill which was sustained by the Court and the

bill dismissed. i\
Plaintiff assigns for error— i

1. Sustaining the demurrer,

2. Dismissing the bill.

BRIEF OF PLAINTIFF.

Tt is claimed by defendant chat the award extinguished the right to sue on the original
cause of action, and that the only remedy is in an action at law on the award or on the
arbitratiou bond. i

We assert the law to be, that when the award ereates a new duty or right, instead of
that which before existed, the suit must be on the award; but when it does not change
the original liability the remedy is not changed. This doctrine is fully sustained in 3
Freeman vs. Bernard, 1 Raymond’s Rep., 247; 8. C. 1 Salkeld, 69; 12 Modern, 130, }
This case is cited at Jength without objection in Armstrong vs. Masten, 11 Johns., 189.

Russell on Arbitrations, page 503-4, : i
And in a late case this doctrine is fully examined and sustained.  Brazell vs. Isham, :

et al,1 K. D. Smith’s Rep., 437.

But aside from this, the equity is clearly with the plaintiff. Here is a fund out of
which this debt was originally agreed to be paid. The arbitrators award that it be paid
according to the original contract, extending only the time. Indeed this was not one of
the subjects of centroversy; about it there was no dispute.  Will a court then say the
complainant shall collect his debt of the securities of the defendant, and leave them the
uncertainty of saving themselves out of other property of the defendant, when here is a
fund out of which he may have direct relief ?

E. BEECHER, for Plaintifi in Error. *

Rassell & \Valrl,rl’rin’téljs, G ardan ofice, Mt, Vernon.
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SUPREME COURT,
First Grand Division.

State of Fllinois, }SS

The People of the State o Illinois,
To the Clerk: of the Cireuit Court for the County of ~T v e Greeting :
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Tn the Supreme Court of the State of Illinois.

FIRST GRAND DIVISION, AT MOUNT VERNON.

NOVEMBER TERM, A. D., 1860,

EDMOND L. HOWET,

“r
VS, - Error to Clay.
l
JAMES MONICAL. J

ABSTRACT AND BRIEF FOR PLAINTIFF IN ERROR.

This was a bill filed by plaintiff in error to foreclose a mortgage.
1] The bill sets out a note and mortgage executed by defendant to plaiatiff September
22, 1857.

4] Alleges that on June 10, 1839, the parties submitted all their matters, including
partnership and individual dealings, to arbitrators.

19] That said arbitrators awarded, among other things, as follows :  “We further
award that the said James Monical shall pay and discharge the said note and mort-

gage to the said Howet on the first day of October, 1859, fully and completely accord-

ing to their tenor and cffect.”

Alleges that such time bas elapsed, and the note and'mortgage are not paid.

217 Defendant filed & demurrer to this bill which was sustained by the Court and the
bill dismissed.

Plaintiff assigns for crror—; ;
1. Sustaining the demurrer.
2. Dismissing the bill.
BRIEF OF PLAINTIFF.

Tt is claimed by defendant that the award extinguished the right to sue on the original
cause of action, and that the only remedy is in an action at law on the award or on the
arbitratiou bond.

We assert the law to be, that when the award creates a new duty or right, instead of
that which before existed, the suit must be on the award ; but when it does not change
the original liability the remedy is not changed. This doctrine is fully sustained in
Freeman vs. Bernard, 1 Raymond’s Rep., 247 ; 8. C. 1 Salkeld, 69; 12 Modern, 130.
This case is cited at jength without objection in Armstrong vs. Masten, 13 Johns., 189,
Russell on Arbitrations, page 503—4.

And 1 a late ease this doctrine is fully examined and sustained.  Brazell vs. Isham,
et al, 1 E. D..Smith’s Rep., 437. '

But aside from this, the equity is clearly with the plaintiff. Here is a fund out of
which this debt was originally agreed to be paid. The arbitrators award that it be paid
according to the original contract, extending only the time., Indeed this was not one of
the subjects of centroversy; about it there was no dispute. Will a court then say the
complainant shall collect his debt of the securities of the defendant, and leave them the
uncertainty of saving themsclves out of other property of the defendant, when here is a
fund out of which he may have direct relief ?

E. BEECHER, for Plaintifif in Error.

Rnssell & Wall, Prlntsr;, ‘;Lr;rijt.akx Vo fize, M, Vérnmx.
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