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V8.
EDWARD WREN,

APPELLEE.

ABSTRACT OF RECORD.

This cause was originally commenced before C. DeWolf, Esq., a
Justice of the peace, in Chicago, entitled

EDWARD WREN
V8.
JOHN S. WALLACE.

The plaintiff declared on a Warranty in the sale of a horse.

The defendant plead the general issue. Judgment rendered July
30th, 1862, for the plaintiff Wren against defendant Wallace, on verdict
of the Jury, for $90 damages besides costs.

Appealed by the defendant to the Superior Court of Chicago.

Trial before a Jury in the Superior Court of Chicago, October 28th,
1862, Van H. Higgins sitting as Judge.

The following is a statement of proceedings in said trial in the Supe-
rior Court, including the evidence on both sides, the decisions and rul-
ings of the Court; the points of law given to the Jury or refused; the
exceptions; the verdict of the Jury and judgment thereon; motion
for new trial, &e., as stated in the bill of exceptions, tendered by the ap-
pellant upon which the cause is brought into the Supreme Court by
appeal.



On said trial, the plaintiff first called as witness, DaNEL J. WrREN,
who, being sworn, testified in substance as follows :

I know the parties; am a son of the plaintiff. I made the trade of
horses referred to in this case. Don’t remember whether I said on the
trade, I owned the horse, or not; think I did not. AfterwardsI took the
horse back to Wallace, and hitched him in the shed. Don’t know but I
represented him mine.

I made the trade with Daniel Ieath, the man in charge of the sta-
bles. He demanded ten dollars to boot. I brought up father’s horse to
trade off for a cavalry horse.

I came up a second time and took Wallace’s horse home and showed
him to father and brother. They liked it, and I traded, paying ten dol-
lars to boot.

After about two days, I noticed the horse’s nose run ; soon after saw
two lumps, and finally glanders.

Then I tried to sell him at auction. Sold him to a Jew for thirty
dollars. Then I took him back, and sued Wallace.
¢ 2If the horse I got of Wallace had been all right, as he looked,
lie would have been worth an hundred dollars.

This was in March, 1862.

TFather authorized me to. trade.

Heath said he would warrant the horse to be all right—would work

well, and would warrant sound.

Wallace was not present at the trade. Heath warranted both times;
when I first took the horse to show father, and when I traded.

I noticed the horse running at the nose the next morning after the
trade.

The lumps came in three or four weeks, thereafter.

The plaintiff’s counsel then proposed to witness this question :

Did the mule which you worked with that horse become diseaed ?
If so, state the circumstances.

Defendant’s counsel objected thereto as irrelevant and inadmissible
evidence.

The Court overruled the objection; the defendant’s counsel excepted.
Witness answers :

The mule which I worked with the horse became diseased, by first
showing a lump in the side. The mule became worthless.

Wallace retused to take the horse back and I took him to the horse-
killer.
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Cross EXAMINED.

ITcath said the horse was sound as fur as e knew—Iie said ie would
warrant the horsoe sound. I worked the horse six wecks. 1 did not take
him on trial at first, but to show father.

I notified Heath of the horse’s sickness in July, about a week before
I took him back. Heath told me Wallace kept the stables and he work-
ed for Wallace.

I at first thought the horse had a common cold.

Jorx IITNER, 2 witness next sworn for plaintiff testified :

I never saw the horse except in the harness of Wren, about May.
e ran at the nose and had the glanders. Horse worth ninety dollars
by appearance.

Epwarp Lyons, next witness sworn for plaintiff; testified :

The horse in question, if sound, was worth about an hundred dol-
lars.

This was all the plaintiff’s opening testimony.

The defendant Wallace then introduced

Danier HEeATH, sworn, testified as follows:

I have resided in Chicago a year before last March. Was foreman
for Mix, in the Pheenix Stables, 195, corner of State and Adams streets.

I made the trade with young Wren. Ie brought down his horse
lame, but he got well of it. I told Wren he might take the horse and
try him ; that I expected the horse was perfectly kind. I knew nothing
to the contrary. He brought him back after keeping him all day, and
said he worked well and nice. I demanded $10 to boot, but he went oft
-—no trade.

After this he came back once or twice, and in three or four days
traded, paying the $10, and taking the horse in exchange for his.

‘When the trade was made, he wanted to know, he said, if the horse
was sound. I answered, that I knew nothing to the contrary. That
was all, except I said he was sound as far as I knew. I believed him
sound.

Nothing was said about warranting. He did not ask me to warrant.

I made the trade for Wallace. IIe¢ did not give me any directions
or authority to warrant.

Wren said the horse he let me have was his. Wallace was not pres
ent at any of the interviews.
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Wallace had no interest in the stables. Wallace hired Mix to lkeep
the horses. I am employed by Mix to keep his stables.

I saw the horse every day all the spring and summer when Wren
was at the stables. Observed nothing ailing about the horse.

Wren never claimed that anything was the matter, till July.
In June, Wren tried me to trade again—wanted to sell me the mule.

I oftered him $100 for the mule—he refused.

I offered him a pair of matched horses for the mule and the horse he
had of me. He refused this also.

The horse was perfectly sound as far as I could discover when we
traded.

I have been acquainted with horses for 41 years. The horse was
perfectly sound.

‘Wren first notified me of the horse’s unsoundness in July. He then
bought another of me at that stable. I am familiarly acquainted with the
disease of glanders in horses.

The disease nusually develops in twenty or thirty days after taking.

- I think it cannot be taken by contagion, except they eat it in the sta-
ble from leavings or slobberings of grain or other food of horses which

had it.

A horse also takes it by taking cold, during the twenty or thirty
days you see the Iumps and running at the nose. Last winter was un-
commonly bad on horses. They had colds, and many died from colds.
There was no curing of them—they were out of the reach of medicine.

Cross ExadINED.

I saw five horses die out of that stable, along in the winter, simply by
taking cold.

We lost one in March. Ie lived three days. It was so all over the
city in all the stables, not in ours particularly.

Wallace had the horse not over a week before the trade.  He gave
585 for him and bought another (his mate) at same time.

T was hired under Mix. Ie and Wallace went into partnership in
buying army horses.

I was authorized to buy, but not so much for selling. This horse T
was directed to sell.  Glanders sometimes run along slowly and some-
times have a shorter course. Government Inspectors had rcjected this
liorse solely on account of his age. Ile was called ten years old. They -
would not take any over nine years old.
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Recalled by defendant.

The colds were frequently taken by working out in the weather.

The horse never worked out at all while Wallace had him.

C. A. Tarcorr, witness for defendant, sworn, testified :

I hold the appointment of Government Inspector of horses, and did
s0 at the time referred to. I was also buying horses at 190 State street.
I kept a stable three years, and am acquainted with horses.

I examined and inspected this horse which was sold to Wren. I
pronounced him sound, but rejected him solely as eleven or twelve years
old, whereas I was allowed only to take those of nine years of age.

I saw the same horse several times afterwards, while Wren was dri-
ving him in the street. He still appeared as sound as ever. The horse
was frequently brought to me to inspect. I examined him carefully, and
once was a good mind to take him.

Cross ExAMINED. -

I was appointed by Quartermaster Potter—paid by the month.

I was allowed some discretion, when, for instance, a horse was over
nine years, and otherwise extra good.
I don’t remember what was said on the trade.

Daniel Heath recalled by defendant :

The sale to Wren, was two or three days after the last inspection.

Wiriax NEwToN, a witness for plaintiff, sworn, testified:

I am a horse doctor. Glanders developes differently—might linger
about a horse a month, or even three months—some like consumption in
men— runs its course from three months to years.

I know Pheenix Stables. I saw glanders there in January or Feb-
ruary last.

In my opinion, it is contagious. Symptoms usual running at nose
and swelling of jaws.

Cross ExAMINED.

The Phenix Stables were whitewashed and renovated after I saw
glanders there in January or February, as T above stated. I don’t know
that any horses had it after the renovation.



36 Epwarp Lyoxs recalled by plaintiff.

I saw at Pheenix Stables a diseased mule, about eleven o’clock at
night, as I was going to bed.

Cross ExXAMINED.
I can’t tell when it was. There was snow on the ground. In Jan-
uary, this diseased mule was taken off and killed.
36 Daxmer, Hearn, recalled by defendant, testified :
The diseased mule referred to, was gone six weeks before the sale

of the horse to Wren.

Cross Exaymvep by plaintiff.

We were not whitewashing when sale of horse to Wren took place.

The above was all the testimony on either side.

The court, by request of plaintift’s counsel, gave the two following
instruetions to the jury, in writing, to each of which being given the de-
fendant’s counsel thereupon excepted.
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38 Second. A warranty of soundness is broken if the disease or defect
exists at the time of' the sale, although its existence could not then be
detected.

38 The defendant’s counsel then submitted to the Court in writing, and

requested to be given the Jury the seven several following instructions,
numbered 1 to 7 consecutively. 3
The three first of which the Court gave to the jury, but refused to
give the four Jast, numbered 4 to 7 inclusive. Whereupon, the counsel
39 for defendant excepted then and there to Court’s said refusal to give each
of said four instructions.
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The exceptions being drawn out, numbered and marked for the jury
in the margin as géven or refused, as follows:

The Court is requested to charge the jury on the part of the defend-
ant.
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The Jury, after retiring, duly attended, returned into court with a
verdict for the plaintiff for one hundred dollars damages.

The defendant’s counsel thereupon immediately moved said court for
a new trial, upon the grounds tollowing :

1. That the comrt erred in giving the several instructions for the
plaintiff.

. That the court erred in refusing the instructions, numbered re-
spcchvely 4, 5, 6 and 7, as asked for by the defendant’s counsel.

8. That the court erred in permitting plaintifi’s counsel to put the
following question to the witness Daniel Wren, to wit: Did the mule
which you worked with that horse become diseased? If so, state the
circumstances,”—to the putting ot which question the defendant’s coun-
sel then and there excepted.

- 4. That the verdict of the jury is contrary to evidence.

ot

That the verdict of the jury is contrary to law.

6. In admitting evidence tending to show that the mule worked
with the horse that plaintift bought of defendant, sickened and died, to
all which defendant’s counsel excepted.

The Court, after hearing counsel for and against said motion, over-
ruled the same, and refused to grant a new trial.

To which decision of the court the counsel for defendant then and
there excepted.

Judgment was thereupon rendered for the plaintlff for $100 damages
and costs taxed—all of which appears in a bill of exceptions, signed and
sealed by said Judge Van II. Higgins. The defendant thereupon prayed
an appeal to the Honorable the Supreme Court of the State of Illinois,
and gave his bond, with swrety allowed and approved, to prosecute hh
said appeal with eﬁect, according to the statute.



ERRORS ASSIGNED, AS FOLLOWS.

ZFirst. The court below erred in giving the instructions as asked
for by plaintift’s counsel.

Second. The court below erred in refusing to give the instructions
numbered respectively 4, 5, 6 and 7, as asked for by defendant’s counsel.

T'hird. That the court below erred in permitting plaintiff’s counsel
to put the following question to the witness, Daniel J. Wren, to wit:
¢ Did the mule which you worked with the horse become diseased? It
so, state the circumstances.”

ZFourth. That the verdict of the jury was contrary to the evidence
in the cause. -

Fifth. That the verdict of the jury was contrary to the law.

Siwth. That the court erred in overruling the defendant’s motion
for a new trial.

Seventh. That the cowt erred in admitting evidence tending to
show that the mule worked with the horse that plaintiff bought of de-
tendant, sickened and died.

Zighth. That judgment was given for plaintiff against defendant,
whereas it should have been for defendant against plaintiff.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIIL, TERM, A.D. 1863.

r-o0o—+

JOIHN S. WALLACE, Arperant, )

(30
EDWARD WREN, ArreLLek. 5

-'APPELLEE’S POINTS AND AUTHORITIES.
L

The Court did not err in giving the instructions asked by Plain-
tift. For the measure of damages should have been the difference
between the horse in his actual condition and his value if he had been
sound. s

Sedgwick on the Measure of Damages. 290.

Clare vs. Maynard, T Carr & Payne. T41.
Voorheers et al vs. Earl et al, 2 Hill. (V. 1) 288.
Cary vs. Gruman, & Hill. (N. X.) 625.

Greenleaf on Bvidence, 2 Vol., Sec. 260.

4 Kernan, (N. X7) 597. 28 Barbour, 462.

29 Muine, 287. 4 Gray, (Mass.) 157.

Woodworth vs. Woodburn ¢t al., 20 Llls. R., 184.

L.

The Court did not err in permitting the witness, Wren, to state
that the mule, which worked with the horse, became diseased. No
damage was claimed or recovered on account of the disease of the
mule. That the mule became diseased with the glanders, was a cir-
cumstance, tending to show that the horse had the glauders, that dis-
case heing contagious.



L.

The Court did not err in retusing instructions, numbers 4, 5, 6,
and 7, asked by the defendant ; tor the instructions which were given,

presented the law tully, and the instractions refused were inapplicable
and misleading.

IV.

There was a conflict ot testimony. It was for the Jury to deter-

mine as to its weight, and their verdiet is not manifestly against its
weight.

S. MARBLE,
Attorney for Appellee.
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Printed by Jaxesox & Monseg, 14 La Salle Street,

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1863.

JOHN S. WALLACE, 1

APPELLANT,

V8.
EDWARD WREN,
AVvPELLEE. |

APPELLANT’S POINTS AND AUTHORITIES,

1.

The Court below charged the Jury that “the measure of damages
was the difference between the value of the horse as he then was,and what
his value would have been if le had been sound,” which is manifestly in
direct conflict with the decision of the Supreme Court in 21 /7. above
cited.

11.



.

The propriety of this instruction will be seen when it is remembered
that this action was originally brought before a Justice of the Peace where
there is really no distinction of actions, (the defendant being summoned
to answer as to his indebtment to plaintiff in a certain sum), and on the
trial of this suit, both in the Justice’s Court and in the Superior Court,
evidence was received tending to show fraud as well as a Warranty, and
was so argued to the Jury.

Tn the case of IWhite vs. Watkins, 23 Ils., 480, Walker, Justice, says:
*“The scienter has always been regarded as an essential ingredient in the
perpetration of a fraud, as well as a rcliance on the false statements as
true, by a person upon whom the fraud has been committed.

e

That the Court should have given defendant’s fifth and sixth instrue-
tions as asked.  Sce 2 Kent Com., 658.

LY.

That the Court erred in admitting evidence tending to show that the
mule worked with the horse that plaintiff bought of defendant, sickened
and died, is manifest, for the reason, that such evidence was irrelevant,
and tended to prejudice the minds of the Jury against the defendant.

A\

The verdict of the Jury is manifestly against the weight of evidence,
and the court should have granted a new trial.

MATHER & TAFT,
Attorneys for Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD- -GRAND  DIVISION.

AR A S SRR TR VR SEAT TS SIS S S

— >4

JOIIN S. WALLACE, AprperLant, >

08
EDWARD WREN, ArreLrek. 5

APPELLEE'S POINTS AND AUTHORITIES.
I.

The Court did not err in giving the instructions asked by Plain- °
tiff. TFor the measure of damages should have been the difference
between the horse in his actual condition and his value if he had been

sound.

I1.

The Comrt did not err in permitting the witness, Wren, to state
that the mule, which worked with the horse, hecame diseased. No
damagé was claimed or recovered on account of the discase ot the
mule.  That the mule became diseased with the glanders, was a cix-
cunistance, tending to show that the horse had the glanders, that dis-

case heing contagious.



IT1.

The Court did not err in refusing instructions, numbers 4, 5, 6,
and 7, asked by the defendant 5 for the instructions which were given,
presented the law fully, and the instruetions refused were inapplicable
and misleading.

IV.

There was a conflict of testimony. It was for the Jury to deter-
mine as to its weight, and their verdict is not manifestly against its
weight.

S. MARBLE,
Attorney for Appellee.
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