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ABBSTER ACT.

el LB ~———

FRANCIS MATTINGLY, PIff. in Error,
s, Error to Jasper.
CORNELIUS CROWLEY, Deft. in Error. s

This was an action of replevin brought by Pt vs. Deft. in Error to recover possession of
one Cow and Calf, one yearling Calf and one Brown Steer. The cause was tried before Hon.
Aaron Shaw, a jury being waived. Affidavit pages 2 & 3, of record.

Writ of Replevin for property deseribed above on pages 4, 5 and 6 of Record.

Return of Shlierift to the writ on page 6 of record : ** Served by reading to Corneling Crow-
ley, and also by replevying the within described stock, exeept one Brown Steer two years old not

Jound, and delivering to agent of PIf.

Boud, pages Tand 8 of record.

Declaration, pages 9, 10 and 11.

Order of Court, on tinal hearing of cause, pages 12 and 13, recites, among the other usual
recitals, that pleas of Property in Deft.—Property in Joseph Litzelman and General Issue were
entered of record by Deft.—the waiving of Jury and the trial by the Court—the finding issue on
first plea for Deft. and on other pleas for PIff.—the motion in arrest of judgment and for new
trial, and the overruling the same by the Court and the judgment of the Court that PHf. make
return unto the Defendant of the property described in the writ, and recover costs and charges,
&e. Page 13 of record.

On the trial the evidence in substance was as follows :

Joseph Litzelan, (pages 16 & 17)—Sold property to Mattingly in 59, in fall of '61 saw
Cow at Crowley’s, and told Mattingly she was there. Bought her, the calf and steer while in
Crowley’s possession.  Crowley said he would give them up when I paid he costs of keeping.
Told me to go to the Justice and see what the amount was—went, found it was $11, but found
the property had not been posted in accordance with law, the proper time having expired three
days.  Crowley said in same conversation that property was posted in fall of 1860,

Crowley took calf up in May, 1860. The steer describied in Declaration died between the
time I received the stock and the dismissal of my suit.

(ieorge Litzelman, (page 17 & 18)—Property was returned to Crowley after first Replevin
suit brought by Joseph Litzelman, exeept the steer, which died in the interim.  Mattingly de-
manded possession of property before commencement of suit.  This witness (page 18) was
asked on cross-examination by Deft. “whether and when the property was appraised and post-
ed, and if he saw the advertisements 2 To which question PIf. objected, and the Court over-
ruled the objection, to which ruling PIff. at the time exedpted, and witness answered that it
was appraised and posted in fall of 1860, and he saw advertisements, and PIY. rested his case,

Defendant introduced following evidence: :

—— Jordan.  Before replevin suit was commenced by Litzelman, had conversation with
Mattingly. who told me he had sold the property to Litzelman, who was to pay all costs and
charges.  Mattiugly swore the same on the trial of said suit.

(rill, (page 19)—Ilelped Crowley take up calf in May, A. D. 1860, and this was all the ev-
1denee in the case,

Whereupon the Court (page 19) rendered judgment in favor of defendant, and ordered a
return of property described in the writ, and P, entered his motions in arrest of judgment and
for new trial, which being overruled by the Court, the PIf. excepted,

Assignment of Errors, page 22.

1. The Court erred in allowing the question on page 18 to be answered by witness. E
2. The Court erred in ordering a return of the property deseribed in the writ.

3. The Court erred in overruling the motions in arrest of judgment and for a new trial.
4. The Conrt decided contrary to the evidence.
5. The Court decided contrary to the law.

BRIEF.
The first point relied on under the assignment of Trrors is
That the Court erred in admitting parol evidence to prove the posting and appraisal, and
advertising the property in dispute as estray.,

2d. That the Court erred in ovdering the veturn of the property deseribed in the writ, when
from the Sherift”s veturn and the evidence it appears that the Brown Steer deseribed in the writ
was never replevied from Deft, nor delivered to PIHf

Ad. That on the abeve grounds the Court erved in overruling the motions in arrest and for
new trial, W B COOPER, Atty. for PIf. in Error,
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FRANCIS MATTINGLY, PIf. in Error, )
1S — ~Hrror to Jasper.
CORNELIUS CROWLEY, Deft. in Error. )

This was an acuion of replevin brought by Pift. vs. Deft. in Krror to recover possession of
one Cow and C'alf, one yearling Calf and one Brown Steer. The cange was tried before Hon.
Aaron Shaw, a jury being waived. Afiidavit pages 2 & 3, of record.

Writ of Replevin for property deseribed above on pages 4,5 and 6 of Record.

Return of Sheriff to the writ on page 6 of record : * Served by reading to Cornelias Urow-
ley, and also by replevying the within described stock, ercept one Brown Steer fwo years old aot
found, and delivering to agent of P

Bound, pages 7 and 8 of record.

Declaration, pages 9, 10 and 11.

Order of Court, on final hearing of cause, pages 12 and 13, recites, among the other usual
recitals, that pleas of Property in Deft. —-Property in Joseph Litzelman and General Issue were
entered of record by Deft.—the waiving of Jury and the trial by the Court—the finding issue on
first plea for Deft. and on other pleas for PIff. _the motion in arrest of Judgment and for new
trial, and the overruling the same by the Court and the judgment of the Court that PIff. make
return unto the Defendant of the pv perty deseribed i f/’u' writ, and recover costs and charges,
&e. Page 13 of record. =

On the trial the evidence in substance was as follows :

Joseph Litzeliman, (pages 16 & 17)—Sold property to Mattingly in ‘59, in fall of '61 saw
Cow at Crowley’s, and told Mattingly she was there.  Bought her, the ealf and steer while in
Crowley’s possession.  {'rowley said he would give them up when I paid he costs of keeping.
Told me to go to the Justice and see what the amount was—went, found it was $11, but found
the property had not heen posted in accordanee with law, the proper time having expired threo
days.  Crowley said in same conversation that property was posted in fall of 1860,

Crowley took ealf up in May, 1860. The steer descrihed in Declaration died hetween the
time I received the stock and the dismissal of my suit.

(ieorge Litzelman, (page 17 & 18)—Property was returned to Crowley after first R(’})h‘\'ill
suit brought by Joseph Litzelman, exeept the sfeer, which died in the interim. Mattingly de-
manded possession of property before commencement of suit. This witness (page 18) was
asked on cross-examination by Deft. “whether and when the property was appraised and post-
ed, and if he saw the advertisements2”  To which question PHf. objected, and the Court over-
ruled the objection, to which ruling PHT. at the time excepted, and witness answered that it
was appraised and posted in fall of 1860, and he saw advertisements, and PIff. rested his ease,

Defendant introduced following evidenee: :

Before replevin suit was commeneced by Litzelman, had conversation with

\[aanwl\' \\Im ‘fm(l me he had sold the pmnmf\ to Litzelman, who was to pay all costs and

charges.  Mattingly swore the same on the trial of said suit.

Gill, (];dge 19)—Helped Crowley take up calf in May, A. D. 1860, and this was all the ev-
idenee in the case,

Whereupon the Court (page 19) rendered judgment in favor of defendant, and ordered a
return of property described in the writ, and PUHE, entered his motions in arrest of judgment and
for new trial, which being overruled by the Court, tLe P excepted.

Assignment of Errors, page 22.

1. The Court erred in allowing the qumt‘?or on page 18 to be answered by witness,

by

L

The Court erred in nrdermg, a return of the property described in the wirit.
The Court erred in overruling the motl(m,\ in arrest of judement and for a new trial.
The Court decided contrary to the evidence.
The Court decided contrary to the law.
- BRIEF.

The first point relied on under the assignment of Frrors is

That the (ourt erred in admitting parol evidence to prove the posting and appraisal. and
advertising the property in dispute as estray.

g

SV s

2d. That the Court erred in ordering the veturn of the property deseribed in the writ when

from the Sherifi™s return and the evidence it appears that the Brown Steer deseribed in the writ
was never replevied from Deft. nor delivered to PHE

3d. That on the above grounds the Court erred in U\ erruling the motions e arrest and for
new trial, W. B. COOPER, Atty. for Piff. in Ervor.
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- IN THE SUPREME COURT.
STATE OF ILLIN()IS } The Peop?e of the State of Illinois,

JrrrErsoN CoUNTY. To the Sheriff or any Constable of //jg/f e e Cgu'm;y:
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