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SUPREUE COURT OF [LLINOE.

T~HIRD GRAND DIVISION.

-

April Texnr, 4. . 1863.

WARDWELL

vs. : _Error TO LA SALLE. .
McDOWELL, et. al.

(FEs sl iy as )
POINTS AND AUTHORITIES FOR THE DEFENDANTS
By E.' S. HOLBROOK.

The will is not sufficient’y set forth in plaintiff’s abstract, and I have not now access to
the record, and cannot quote from it; but a full copy is given in 20 Illinois, 466.

This may well be called the same case that has been before this Court twice before,
though the parties are different.  On the first hearing in this Court I maintained that a
sale by one executor was not within the power, the others declining to act; according to
the general doctrine of powers, and the provisions of the Statute of Wills of 1837, Sec
89, (which i3 the same as Sec. 93 of the present Statute.)

The Statue of 21, Henry VIII, was quoted against me. I replied that that was not the
Iaw in this State; that it applied only to sales where the duty of the donees was merely
ministerial, and not discretionary; and that the refusal of the donee of the power should be by
deed or its equivalent; not by words or acts, or matters in pais; but by something as solemin
ag the usuzl conveyances of land, &e.
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The Court held that the power, as the case was then presented, was a naked power; that
the Statute of Henry VIII was in force; that it was a question of refusal under said Stat-
ute; that the evidence of the refusal of the other exccutors was not sufficient, and spoke
approvingly of my position as to what would constitute a refusal under that Statute. The
point that the Statute did not apply to discretionary sales was not touched in the opinion
rendered.

Another trial in the Court below resulted in favor of the claimants in accordance with
the plain teachings of that decision.

On appeal it was held (20 Ills, 465) that under the Statute of this State of March 4th,
1837, it might be proved by other than record evidence that one, appointed executor by
will, refused to act as exeeutor.

And now another trial has been had in the court below resulting in favor of the plain-

tiffs, notwithstanding this last decision, upon principles that I will now maintain as cor-
rect law.

All the evidence offered by either party was heard by the Court, and as the Court found
against the evidence offered by defendant, the question is if the Court found against rele-

vant and competent testimony; and against such testimony sufficient to sustain a different
finding?

I now maintain these several points upon the case made by the record:

The power conferred by the will is a naked power. It does not appear by the will that

it should be exercised for any purpose. It is not proper to consult anything but the will
to discover the nature of the authority given by it. There is no latent ambiguity. The
will must be its own interpreter; and it would violate,the most common and approved rules
of law to make reference to the opinion or declarations of the testator or his neighbors at

the time, or of his executors or others afterwards, to demonstrate the legal meaning of the
will.

It is admitted in the first decision, 16 1lls, 832, that the power without reference to
any matter delors the will is a naked power; and it is held, in view of many authorities
cited, to which many more might be added, passim, that as such, at common law, all
parties, or at least a plural number of the donees, nre required to join in its exercise.
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Now then the will on its face failing to show any other than a naked power, that power
«cannot be changed, diminished or enlarged, by extraneous evidence.

2 Phil. Ev., (Cow., Hill & Edward’s notes ( 762, note and authorities cited.
Mann vs. Ex. of Mann, 1 John Ch. R 234, and cases cited.

IL.

If this State adopted the English Statute 21. Hen. VIII, then the law is, that it adopt-
ed the construction put upon it by the English courts; and by this rule of construction

little or no regard can be had to the decisions of our sister States, if variant from those of
England.

Adams vs. Field Ex. 21 Ver. Rep. 256.
Armstrong vs. Armstrong’s heirs 29 Al. Rep. 538.

III.

And if this be a question of refusal under the Xng. Statute, as this Court in 16 Ills.,
8387 saysitis, the English decisions will show that the evidence of the refusal of Ayres and
Waddingham to undertake the trust is not sufficient; (see cases cited,) that ‘“the re-
Jfusal cannot be by word only, it must be entered and recorded in court,” and the conclu-

sion, “that it cannot be by mere words, or other matters in puis, is well supported by
authorities.”

If the entry in the Probate Court be held to be a record, it cannot, according to legal
rules, be varied, extenuated or enhanced, by parol testimony; and it has been held that it
does not show a refusal.

If it be not a record, then there is no record evidence of a refu-
sal.

I hold that it was not a record of anything, as the court was not a court of record;
and further as the judge of Probate, in this matter, was acting ministerially, simply, he did
not, and could not, makea judicial entry, I hold also that the conversation had at the time
of proving the will cannot be connected with the entry made near three months afterward,
and at another term of the court; and so their statements amount to no more than their
statement to any other person, at-any other time or place.
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‘Such entry, too, is not legal evidence of anything. It does not -appesr by the order
that the Court had uiz'y‘ jixfiu'di'_e..tio_n of the persons; and being a court of limited jurisdie-
tion, particularly as there is,no rehearsal or assumption of jurisdiction, mone can be pre-
sumed. A record must be perfect and prove itself.

:3 Hagg, Ecel. Rep* (5 Eng. Ecel. Bep. 226.)
i1 William’s Ex. 231, 234, 285.

3 Bac. Ab. Ex. 44.

Tollers Ex, 42.

Wentworth Ex. 88.

Broker vs. Chanter Cro., Eliz. 92.

» Harrison vs. Harrison, 2 Rob. R. 406.
McIntosh vs. Barber 8 C. Law R. 396.
Stebbins vs. Lathrop 4 Pick. 43.
Roseboom vs. Moshier 2 Denio 70.

Bennett vs. Silliman, 3 Kernan, 93.

Taylor vs. Morris 1 Comn. 349, 350.
Dayton on Serrogates 201.

Hustin ez, al., vs. Mateor 16 Ser. & R. 418.
Heron vs. Hoffner et. al., 3 Rawle 393. 397.
28 Penn. St. Rep. 465

-

Lv.

If it be regarded as a question of power under the 21, Hen. VIIL., I maintain that
that Statute applies only to cases where there are certain and specific acts to be performed
by the executor; at least where the duties are, substantially, merely of a ministerial char-
acter; and does not apply to cases where the discretion of more than one person is con-
- .templated by the testator, either as to the doing the act or as to the manner of doing it.

Ordinarily in matters of public or private concern, where the joint action or discretion,
of a number of persons is provided for, at least a majority must meet and act to-gether, in
order to constitute a legal, valid action; and I don’t see why this rule should not apply to a
number of persons on whom a power of sale is conferred by a will that proyides for their
«common or united discretion. It would seem not to be within the power of legislatures,

.or Courts, to thwart such a provision. It is a contract or in the nature of 2 oontract,
which should not be abrogated.

Sinclair vs. Jackson 8 Cow. R. 582.
Powell vs. Tuttle 3 Coms. 839.

Pearson vs. Jamieson 1 McLean 197.
Perry vs. Lyman, 22 Barh. S. C. R. 22.
85 Com. Law Rep. 408.

4 John Ch. R. 768,

Williams vs Murray’s Ad. 3 Ver. 197,



-

o

¢ Clay vs. Craig, et. wl. 7 Dann 9.
3 J. J. Marshall, 248,
Bartlett vs. Smith 24 Miss 395.
Shelton vs. Homer 5 Met. 362.
2 John Ch. Rep. 22.
Hill on Trustees, 472, 478, 501.
‘Wooldridge’s Heirs vs. Watking’ Ex. 3 Bibb 850.
Jamieson vs. Smith, Ex. 4 Bibh. 307.
\ Green vs. Miller, 6 John R, 41.
Bull vs. Bull, 3 Day, 284.
Floyd’s heirs vs. Johnson, 2 Littell 115.
Schaenbergers Ex. ys. Lancaster Savings Instity-
tion, 28 Pa. St. Rep. 465.
Beverly vs. Peters, 10 Pet. Rep. 534.
Sharpstein vs. Tillon, 3 Cow 654.
Townsend vs. Wilson 1 Barn. & Al 612.
Cole vs. Wade, 16 Ves. 19.
Lord vs. Lord, 85 C. Law R. 403.
"Toler vs. Toler, 2 Pat. & Heath, 71.
Evans vs. Landon 1 Gil. 308.
Smith et. al. vs. Hileman 323.
1 Bl. Com, 501.
4 Kent,;.327 333, 504.

V.

A power by will to convey lands is n power of attorney. ‘The will and the deed under
the power constitute one conveyance. Executors, as such, haye no power over the real
estate of decedents. IFf power over real,estate is given by the will to the executors, they
hold two distinet offices, the duties and lines of whiclr are clearly distingnishable; where
the one ends, the other begins. If not trustees of the estate they are still trustees of the
power. The power is an existing thing held jointly, as is the estate of trustees in a purely
trust estate ; and it matters not as to their duties, and how they shall act, how they are
named, whether as ¢ my executors,” ¢ my said executors,” or ©“ executors hereafter named ;”
such phrases heing merely pro nominal, to avoid the repetition of their names.

This power being created by the will does not nced nor rely on the probate to give it
validity. The probate court has no common law power over the realty. It can confer
nothing on those having power of sale by the will, and it can take nothing away.

It follows then that the granting of letters to one of these three persons appointed exe-
cutors did not affect the rights and powers of that one, nor of the others over the realty.
All the refusal that can be claimed to be shown by the evidence, such ax it is, is a refusal
to take letters testementary.

Hall vs. Irwin, 2 Gil 176. y
Conkling vs. Edgerton’s Ad., 21 Wen. 433.
Clark vs. Tainter, 7 Cush. 567.

'Tainter vs. Clark, 13 Met. 221.

Battelle ys. Parks, 2 Mich, 531,
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Newton vs. Bronson, Ex. 3 Ker. 93, 587.
Dominick vs. Michael, 4 Sandf. 401.

3 Lom. Dig. 395.

Going vs. Emery, 16 Pick. 98.

Adams vs. DeCook, 1 Cal. C. C. Rep. 253.
Scott vs. Bryant, 36 C. Law. 438.
Doolittle vs. Lewis, 7 John. Ch. 45, 48.
Conrads Appeal, 3 Pa. St. R. 47.

Lewin on Trustees, 297

Toller on Ex. 242.

2 Sug. on Powers, 534.

Hill on Trustees, 472, 478, 501.

Vance on Powers, Nos. 613, 614, 628.
Judson vs. Gibbon, 5 Wend. 224.

Wells vs. Cowen, 1 Ohio 278.

Dayton on Sur. 582.

Bloodgood vs. Bruen, 2 Brad. R. 8.

11 East. 288, (6 New Ed. 144.)

VI.

But it is suid, by way of objection, that the power belonged to the office, and that who-
ever held the office held the power. Tis true there is language to this effect in the books
on the question of survivorship, but there is a vagueness and uncertainty about it, and I
cannot conceive it applicable to this case; a power connected with the office would be one
conferred on him who should act—who should take letters, &c. But this appointment is by
the will itself. The will gives certain powers and then names three persons to execute those
powers. It is a less direct, but equally certain way of granting such powers to such per-
sons. That number has not been lawfully reached by their own action nor by the probate
court. Ixecutors in the conveyance of real estate act as attorneys; and this proceeding
is none else than this, “I give to my attorneys power to sell my estate, when, by what
conveyance, and for what price, they, in their diseretion, shall decide best; and I appoint
my friends, A. B. & C. my attorneys.” Who can doubt that this is a personal appoint_
ment; that I contract for their united judgment and action; and how can it be, because
I call them by the title of executors, instead of attorneys, that the probate court, or their
own action, can bind me by the action of one of them alone : still further, whether under

the designation of attorneys, trustees, or executors, how can I rightfully be debarred of the
Joint discretion and action of the number of my appointment. ?

VLT,

1t becomes then my province to suggest, with due difference to the court, and to insist
that the decision in 20 Tlls. 465, was an unfortunate one: not that the principle there
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«maintained—that refusal to take letters might not be otherwise proved than by record evi-
.- dence may not be correct; but that such principle was not one of importance in the case.
" These other leading principles which I have set forth seem not to have been observed,

and no position or influence were given them, If it be u question of refusal under the

Statute of March 4th';- 1837, I insist on the benefit of another part of the same Statute, the

89th Section, which provides that sales made by the persons appointed, &o., shall be good.

The converse of this is, that such pretended sales, unless made by the persons appointed by

the will, shall not be good. Expressio unius, exclusio alterius.

VIII.

The case of Pahlman, Ex. &c. vs. Smith, 23 Ills. 448, is not fully and directly at vari-
ance with my positions. Some of the principles I have here advocated, and as one may
say the philosophy of the doctrine of powers of conveyance under a will, appear not to
have received that consideration they would seem to merit; perhaps they were not appli-
cable, or perhaps they were not urged—but there is no absolute antagonism.

The two principles, the ministerial powers and dutics of executors cc nomine, and the
discretionary powers of executors and trusfeps, created by‘ multiform expressions, run
through the books almost parellel, at times so close that they seem to impinge, and the
slight distinctions seem withouta difference—but this case, coming fully up to the line on
one side, does not embrace the case at bar. The language of the decision, p. 452, main-
tains the distinction, as it is also quite apparent in terms. There was in that case a written
renunciation, a reason for the sale, (a trust tp pay debts,) and a power to one in a certain
event, showing a satisfaction with the office of one alone. But in the case at bar, none of
these exist. There is nothing of a distributive or several character ; nothing that looks to
the action of one, but only a joint discretion and action of all the appointees.

IX.

T do not insist that, by a failure of the appointees to act, therefore the powers must fail.
The court of chancery takes the place of trustees who refuse or neglect to act.

This scems to be a meritorious case. Some of those infunts who were designed to be the
recipients of the testators bounty are among the claimants, and it is highly probable that
the counter claimants were well cognizant of the defects of their title, and paid the more
moderate price on that account.
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'fo say that the prinoiples I have urged shall not obtain in the case at bar, is to ignore
very prominent opinions and discussions found in all our reports; and to hold that they are
vain, perhaps hypereritical and useless—lights that lead astray. I have considered there
was a truth pervading them however apparently conflieting, and that I believe is laid
down in my propositions here. In case of doubt that course is to be chosen which ismost
consistent with general and well received principles, and will be for the greater good.—
The first decision was well as far as it went. It should be followed for one reason, because
it has been made, and has been a law in the acquisition of property many years. But a
groater reason is this—land titles should be evidenced as far as possible by written docu-
ments. The laws and the permanent good of the people require it.

The judgment of the court below should he affirmed.
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