14594

Supreme Court of Illinois

No

Grier

V8.

Gibson

71641 €207



bE PPBMP

'iH]BD GBAND DIVISION
( 4

ﬁﬂ 127




Pago
Record

3 &4

SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRIT, TERM, A.D.1884.
JOHN C. GRIER, PIff. in Error,
JACOB GIBSOL\};S.Deft. in Error.

l Error To Prorra Circvir Court.

This was assumpsit, brought by said Deft. in Error, as endorsee, against PIff.
in Error, as maker of four notes, to the I'eb. Term, 1864, of the Peoria Circuit
Court.

Declaration filed January 21st 1864, contains four Special Counts one on cach
note, and the common counts.

The first count sets out (p. 3) that Plff in error, on April 10th 1859, made his
note in substance as follows, to wit: “$113.97. Danville, Penn. April 10th, 1859,
One year after date I promise to pay, James Simington One hundred thirteen
10 dollars, with interest from date.

(Signed) JOIIN C. GRIER,”
and that Simington endorsed it to PIff. below.

Second count sets out, That PIff. in Error on said day made his other note, in
substance as follows, to wit: $113.97. Danville, Penn. April 10th 1859, Two years
after date, I promise to pay James Simington One Hundred Thirteen i dollars,
with interest from date. (Signed) JOIIN C. GRIER.

That said note was delivered to Simington in his life time, since dec’d. That
(p 4) on or about November 6th 1859, said Simington made his will, appointing
Wesley Shannon his executor. That afterwards, to wit: on said day, said Sim-
ington died. That afterwards, to wit: on said day, said Shannon proved said
will, and assumed the execution thereof. That said Shannon, as such execator,
endorsed and delivered said note to said Plff below.

Third count same as second, except that the note described is on three years
time.

TFourth count same as sccond, except that the note deseribed is on four years
time.
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Common counts and copy of account.

TFeb. 4th 1864, Demurrer to 2nd, 3rd, and 4th special counts of declaration,
forl' want of profert of letters testamentary, and of said will,  Also because no co-
pies of instruments sued on are filed, and for other causes. Plea of general issue
to common and 1st special counts.

Teb. Sth, 1864, Plea of general issue filed to the 2nd, 3rd, and 4th special
counts. Also the following Special Pleas:

1st Plea, denying making of will, and appointment ef executor, as alleged in
declaration.

2nd Plea, denying proof of will.
3rd Plea, denying death of Simington.
) o] bl
4th Plea, denying the appointment of Shannon as exccutor.

Special Demurrer by Pl below to said 1st, 20d 3rd and 4th Special Pleas.
1st. Because no legal issue is presented.

2d. They do not legally answer the declaration.

3d. Issues presented are immaterial.

Bill of Exceptions, filed Feb. 23d 1864, shows that on the 2d of Ieb. 1864, a
motion for continuance was made by Deft. below, because the declaration does
not set out copies of the assignments of the notes in snit. Motion overruled, and
exception taken by Deft. below. That on I'eb. 6th, 18G4, a further motion for
continuance was made by deft. below, because no copies of notes sued on were
set out in the declaration, nor filed in this cause ; whercupon the Plff below asked
and obtained leave against objections, and exception by Deft. below, to file the
stipulation following: The defendant will take notice that correct copies of the
notes mentioned and sued on in the 2d, 3d and 4th counts of the foregoing dec-
laration, and set out therein. That the Court overruled said last motion, and
Dett. below again excepted.

Teb. 6th, 1864, Demurrer of Deft. below to 2d, 3d and 4th counts of Plffs de-
claration. Overruled, and leave to plead given. G

Feb. 234, 1864, Plffs demurrer to Defts 1st, 2d, 8d and 4th special pleas sus-
tained, and deft abides by his pleas.

March 2d, 1864, Trial by comrt. Judgment for plffs for S587T 55

March 6th, 1864, Bill of Exceptions filed, shows that on the coming on of this
cause for trial, PIff,, to maintain the issues on his part, offered first a note for
$113 2 dated April 10th, 1859, at one year, with interest from date, payable to
James Simington, and signed by John C. Grier, and endorsed, ¢ Pay Jacob Gib-
son or order, Jamnes Simington :” and three other notes, one at two, one at three,
and one at fonr years, otherwise same as above note, and each endorsed, “ Pay to
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the order of Jacob Gibson, W. Shannon, Ex. of J. Simington.” That Deft. below
objected to each of said notes as offered. That said objections were overruled,
and said notes all admitted in evidence, and defendant then and there excepted.

This was all the evidence in the case, and thereupon Deft. asked the Court to
disregard said notes offered in evidence: under the 2d, 3d and 4th counts ot said
declaration, and tgLﬁpld-lllle igsues on those counts for Deft. That the court re-
fused said motion, and rendered ‘judgment on all said counts for Plff., and Deft.
excepted.

Deft. below then moved to set aside said finding, and in arrest of judgment
and new trial, for these reasons:

1st. All the notes oftered were improperly admitted.

2d. The evidence did not justity a judgment for Plff. on said 2d, 3d and +th
counts, or on the common counts.

3d. The finding was against the law and evidence.

4th. Court erred in sustaining demurrer of Plff. to 1st, 2d, 3d & 4th Special
Pleas of Deft.

Motion overruled, and judgment rendered in accordance with the finding, and
Dett. excepted.

ASSIGNMENT O ERRORS.

1st. Error in overruling motions for continuance.

9nd. In sustaining demurrer to pleas of Deft. below to 2d, 8d and 4th special
counts.

3d. Permitting filing of stipulation to amend declaration.

4th. In allowing said notes and cach of them to go in evidence.

5th. In refusing to exclude the notes offered and read under the 2d, 3d and +th
special counts.

6th. Error in the finding and judgment of the court.

7th. In refusing motion to set aside finding of the court, in arrest, and for new
trial.

8th. In rendering judgment for Plff. below.

COOPER & MOSS, for PIff. in Error.



y//m @’C’m
ﬂﬁ/wv goémq

L




STATE OF ILLINOIS a > S
’ ¥ Poamle ot - Stn: nf S ‘
SUPREME COURT. }ss. @he Leople o7 he Sinte of INinois,

To the Sheriff of Peozrec —— County, GREETING :

%W WEL, Chy the recosd and ,/wowa(/ 7%g, and atlso i the rendilion’ %)
the /zm/ mm-?;\, /J @ /&/ @ m/?r;/ wad o the KZ?VLM &
Gowet / ......... ty, /@y the /lg(&y //awo// /2/[0&07&

e D) TR o N S e T e I s A SR 418 W L
s, //Mm/(wz/ ...... , o t4 s //d/ 77272 /’4/3 CLLor /;z// Mz/cwmzc’(/ Lo //‘&W |¢71 zzz"z l / /

________________________________________________________________ ad we aie 67%47/25‘(/ // T .
coﬁy&ézmmé) e record mm/ /azacae(/ L7207 r/’ '
77 &w/ 4(54:/ //M//i;zwz/;) we/ /fwy /mua(/ Lo /y /mzz////o cnle our® %/&mma’

éoz&ﬁ@ / the Sate 0/7 s notd, al U/lama te //wy the /zu/awd //;w’o//

lo covect e creons in the same, i/ die it awd, manner, (aomm/ 2% lp law -

Zherefore, We /ﬁamma//[/ flfou, That // /W[/ a}%ii/ men) o /
/ome G. mm,? /oa /&&'& nolice lo the saie / ________________________________________________________

that-..... {4 e to and ‘7 /aaa/* /e//ozo e //z dees e// our sad
L foremne éomz/ al e nest Loty a/ Jard %&/zz/ lo to Kolden af Ollmwz,
%m//dstéag/ C%(&/& on/ e /421/ ’J/acj(éu (///N Lhe thisd O/me/(/ Cthull
" /EMO the record and /&Zoccc(/ s (///chJtzc(/ aud the creors a/77zec/ /
}{L _shall sce /2/ and /W//w lo dio and rececve what said Gourl
d/tl// 0?@/579 7 f/ 27 /é/tl% ama/ /(wc /0/( //c;z/ %Zo //(’ n@mnesd o, /é ///Jc // 5
whony you d/a/f;fwe the said... fore—g—tb—G- Ao /a aet ; _____________________ —

/ 57V

; notee, /o/c//w@ w&// thes .
’//7f(/(/rtr JC Fra 7/l
Witness, The Jton. 5 ; , Bhief F uslta of eur

i satd Foudd, and the Feal ther ccof, at Oltawa, this _fraseZ—-
day of ~ AL T _inthe year of our Yoid Cne
Fheusan f;lg/Lt Hundred and Fixte 1(- ;\r-«/L

Grelley

,ilzm'/.. of t/le Ju/u Zf



—

e

/

‘Q)} g%,v«"u( 4 A iﬁ,u/é) e v lo e
# - J N Ty Toiy Sy 7 !
[,M——’(ﬁ 2 AT e hva/,/,@%{/y 9}/,4(44«;
% ol zumﬁ B Ay //—\ Aosrin. D prnit 5 EWEY
d L Au/v\.zf )//,:7&//

W\ . ///{rw 54“{./ / R

)Z:’OJ 'JZL/”” Aé/ /,/// /&tb(’ »A”‘/"‘/

V8.

-/%\ . 186 %

SCIRE FACIAS.

R i L oY 2 L

L A

Noﬂlu

Fnep.. &7 /



SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.
N T

JOHN C. GRIER, PI'fin Error,
, v8.
JACOB GIBSON, Def’t in Error,

e

BRIEF OF PLAINTIFF IN ERROR.
' T.

i'he motions for continuance should have prevailed, Gibson gued as
indorsee of four different notes, and no cqpies of the endorsements were
filed with or set out in the declaration. Sec. 8 of the practice act applies
to both endorsement and note. The former is as essential to the plff’s case
as the Jatter. If nct duly endorsed his suit on the notes must fail;
and of his right to sue, def’'t wWas entitled to the notice intended [by
the statute. 'This was the more material here where three of the notes
purport to be endorsed, not by the payee, but his executor, and as to these
the declaration don’t show that the endorsements were in writing-

II.

No copies of the-notes were filed with, nor do they purport to set out in
%aec verba, in the declaration. The averment as to the first note is, that
def’t ““mnadehis certain promissory mnote in writing, substance as
follows” ; and as to each of the others that he .“made his certain
other instrument in w:iting, i substance as follows.” This, it is submitted,
is not sufficient. Substance and copy are not convertible or equivalent
terms. The object of the law clearly is to give the def't specific notice of
the exact words of the instrument on which he is sued- Would this be an-
swered by filing the substance instead of @ copy of it ? Assurcdly not. In
Shatton vs. Hendersen, 26 Ills. 68, a paper purporting to} be a true copy
of the Bond sued on had been duly filed ten days before the term, but being
found not a literal copy, the court say, page 75, ‘‘this would have entitled
dof’t to a continuance.” Is then the notice sufficient which professes to
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give only the substance? Of what more does that inform the def’t than the
deseription of the paper which every special count must contain? Nor did
the stipulation which the court allowed pl'ff to file, on hearing the motion,
cure the difficulty. That notice came too late. Def’t was entitled to it
ten days before the term. Besides, it was es;_entxally an amendment of
the declaration, and if material, of itself would’ bé a continuance.

III.

The demurrer of pI'ff below to the special pleas of def’t to the 2d, 3d and
4th counts, was improperly sustained. Those counts averred death of
payee of the notes ; the making and probate of his will ; that Shannon was
executor, and as such endorsed the notes—all which were necossary aver-
ments, on which def’t had a right to take issue, and thig the pleas did,
except as to the fact of endorsement. Ne unques executor is a good plea,
but the general issue will not answer, and hence special pleas were proper.
1 Ch. Pl. 489-90 ; McKinley v Bladen, 1 Scam. 64 ; Ballance v. Frisby,
2 Scam. 63. The points made by the special demurrer ure not well taken,
and the pleas being good, for substance, the demurrer should have been
overruled.

el

Nor are the pleas open to the objection, below, and on which the court
acted, to-wit, that they amount to a denial of the execution of the endorse-
ment, and must therefore be sworn to. This is founded in misconception
either of the iaw or the facts, or both. It is only the fact of the execution
of ‘the note, or making of the endorsement that requires a sworn plen to
put it in issue, Here that fact is not denied at all, in any of these pleas,
but only the representative character of the party making the endorse-
ment. This never requires a sworn plea. So also the death of the payee
and making probate of will were properly put in issue by special pleas: at
least whero not objected to as amounting to the general issue.

IV.

For reasons given none of the notes should have been allowed in ev-
dence, even under the generul issue ; and pl'ff having declined proof of the
dedth of payee, execution and proof of will, &c., the motion to exclude the
notes declared on in spécial counts should hnve prevailed, and more espe-
cially as all occurred in another State.

COOPER & MOSS,
Attys for PUSF in Error:
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[N THE SUPREME COURT OF ILLINGIS,

Third Grand Division.

JOHN G. GRIER,

V8. Ottawa, April Term, A. D. 1864.
JACOB GIBSON.

DEFENDANT’S BRIEF.

This, in the court below, was an action by Gibson vs. Grier upon four promis-
sory notes made by Grier to one one James Simington, one of which was
endorsed to Gibson by Simington in his life time, and the other three by Wesley
Shannon, executor of Simington.

The court did not err in overruling the motion of defendant below, for con-
tinuance for want of copy of notes, sued on because the said notes are each copied
en haec wverba in the respective counts, one, two, three and f'om' of the decla-
ration.

I1

The court did not err in overraling motion for continuance for want of copy
of endorsements or assignments ot said note.

1st. Because in a suit Ly endorsee against maker, the contract of endorse-
ment is no part of the contract on which the suit is brought. The suit is on the
note alone. The endorsement is a contract subsequent to the note to whicli the
maker is not a party, and in which he has no interest. It ereates no canse of ac-
tion against him, but merely as between two-third parties passes the title of an
existing cause of action. A different view may be taken in cases of suit by cn-
dorsee against endorser,

2nd. Because the only substantial part of the endorsement is the name of the

endorser, which is fully written in cach ot the counts one, two, three and four, and
need not he again copied.
Franey va. True, ot al, 26 111, 184,

Roberts impleaded vs, Thompson et al, 28 111, 7.
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Demurrer to 2nd, 8rd and 4th counts of declaration was properly sustained.
We submit that there is no rule of law or practice which requires the holder of a
note endorsed to him by the administrator of the prayer in a sut against the
maker, to set up or prove the administration of his endorser, same as if suit were

brought by the administrator, and the fact of administration put in issue by plea.

2nd. The demurrer is an attempt to compel an issue upon the validity of the
assignment. This can only be done by plea verified by aflidavit. Upon this point
authorities are cited below.

3rd. We submit that failure to set out copy of instrument sued on is not
ground of demurrer to declaration.

4th. By inspection of the declaration it will appear that the said notes were
each of them properly set out in the 1st, 2nd, 3rd and 4th counts respectively.

IIT1

Demurrer to 1st, 2nd, 3rd and 4th special pleas was properly sustained,
1st. Because the said pleas tender only immaterial issues.

2nd. Because they do not answer any traverscable allegation of the decla-
ration.

3rd. Because they attack the genuineness of the assignment of said notes,
which can only be done by plea verified by aflidavit, and the same is admitted by
omission of such sworn plea. :
Iunt et al vs. Wier, 29th Iil. 83.
MeclIntire vs. Preston & al, 5 Gil. 48.
Archer vs. Bogue, 3 Scam 527.
Hudson vs. Dickinson, 12 TIl. 408.

The official or representative character and the agency and authority of per-
sons making assignments in such capacities are admitted, unless denied as re-
quired by the 14th section of the practice act, as well 2s the manunal act ot assign
ing whatever facts, relative to the execution of a note on which suit is brought,
or its assignments, which the common law would require the plaintift to prove, are
held as admitted, under the 14th section of the practice act unless, they are put in
issue by the sworn plea.

Melntire vs, Preston, 5 Gil. 64,

Consequently if the issue tendered by the said pleas could be made at all in
this case, it could only be done by plea verified by atlidavit.
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4th These pleas might have all been stricken from the files, and the de-
murrer was also properly sustained because the facts therein named are alleged
of one James Livingston, a person unknown to the transactions in question, in-
stead of James Simington, thus tendering an entirely immaterial issue. See
record page 11, pleas 1, 2, 3, 4.

QL -

The said notes were properly admissable under the 2nd, 3rd and 4th counts,
without proof of any of the said facts relative to the validity of the assignment.
The case went to trial upon the general issue only, and even in a suit by an ad-
ministrator no question as to his administratorship could be raised under the gen-
eral isssue.

McKinley vs. Braden, 1 Scam. 64.

A fortiori, none could be raised as to the administratorship of assignor of

plaintiff below.

JOHNSON & HOPKINS, & O’BRIEN & CRATTY.
Defendant’s Attorneys.

A
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