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MARTIN O'CONNOR, PraINTIFF IN ERROR, )

28, $ ERROR To LASALLE.
’ ; I
UNION LINE TRANSPORTATION COMP'Y. |

ABSTRACT.

This was an action of Replevin, brought by Defendant in Error, to’
recover possession of the canal boat Powhattan.

Declaration in ordinary form.

1st Plea—That defendant does not wrongfully detsin, &c, Simaliter
by plaintiff.

2d Plea—That the boat was the property of defendant.

8d Plea.—And for a further plea in this behalf, defendant says actio

non, &o., because he says that heretofore, to wit, at the September Term
of the LaSalle Gounty Court, A. D. 1858, to wit, on the 9th day of Sep-

tember. A. D. 1858, one Alfred Deane, and one Marvin Blanchard, recov-

ered a judgment against the said plaintiff, for the sum of two hundred and
six dollars and thirty-eight cents, besides costs, which judgment remained
in full force on the 13th day of October, A. D. 1858, on which day an
execution was issued out of the office of the Clerk of said Court, under
the seal of said Court, which execution was in due form of law, and issued
upon the judgment aforesaid, which execution was then and there delivered
to Eri L. Waterman, who was then and there Sheriff of LaSalle County,
duly qualified and commissioned; and said Waterman afterward, to wit:
on the 18th day of December, A. D. 1858, he being then and there acting
sheriff of said County, levied upon said canal boat, which was then and
there the property of said plaintiff, by virtue of said execution which was



12
13

15

16

17

2

then and there in his hands wholly unsatisfied ; and said Waterman, by
virtue of said execution, afterwards, to wit: on the 19th day of January,

sold said property at public auction to the defendant, he being the highest
and best bidder therefor, and then and there delivered said boat to said de-
fendant, and that said Waterman duly advertised said property for sale
according to law, at the time aforesaid ; all of which he is ready to verify,
wherefore he prays judgment.

Replication to 2d ples, that the goods and ehattels, &c., were the
property of the plaintiff, and not of defendant.

1st Replication—That Waterman was not acting sheriff, &c.

2d Replication—That Waterman did not make said sale by virtue of
said execution, but of his own wrong, &c.

3d Replication—That Waterman did not, by virtue of said execution,
levy upon said boat, but of his own wrong, &c.

4th Replication—That, on the said 18th day of December, Francis
Warner was sheriff of LaSalle County, and alone authorized to make a
levy, &c,

Trial by Jury.

Verdict: ““We, the jury, find' the defendant guilty of withholding
from the possession of the plaintiff, the canal bout Powhattan, in manner
and form as charged in the declaration, and assess plaintiff's damages at
one cent."”

Defendant then entered a motion for a new trial.
Motion everruled, and defendant excepted.

Judgment: ¢ That the plaintiff have and recover of the defendant.
one cent for its damages, and its costs un1 charges by it herein expended,
and have execution therefor.”

Bill of Exceptions.

Testimony on part of Plaintiff.

Wm. P. Faling testified : I know plaintiff and defendant, and the
canal boat Powhattan. The Powhattan used to belong to the old Union
Line, upon the organization of The Union Line Transportation Company.
She was transferred to that company, and has belonged to it ever since.
The plaintiff was organized sometime time in 185

Plaintiff then offered in evidence certified copies of its articles of or-
ganization under the general laws of the State of Illinois, showing organ-
ization of Plaintiff in the month of ———, A. D. 185-,

David L. Hough testified : After the sale of the boat by Chapman
to defendant, I called upon the defendant and tendered him the amount
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he had paid Cha.pmz‘m at the sale, and five dollars more for a bonus, and
demanded the boat, which defendant refused to deliver.

Plaintiff here rested his case.

Defendant’s testimony.

Record of a judgment recovered in the County Court of LaSalle
County, in favor of Alfred Deane and Marvin Blanchard, against The
Union Line Transportation Company, for $206.38, rendered on the 9th
day of September, A. D. 1858.

Also, an execution on same judgment, dated October 13th, 1858, in
ordinary form.

Also, the endorsements on said execution, as follows,

“Rec’'d Oct 13th, 1858, 2 o’clock P. M.
E. L. WATERMAN, Sheriff.
A. E. Grow, Deputy.

By virtue of this writ, I have levied upon the canal boats Powhattan,
Lancaster and Red Jacket, as the property of said Union Line Transpor-
tation Company ; all of said boats were lying in the basin at LaSalle.

E. L. WATERMAN, late
December 18, 1858- Shff.”

E. L. Waterman testified: I was elected Sheriff of LaSalle County
in November, A. D. 1856, for the term of two years ; qualified and took
possession of office as sheriff about the Ist of December, 1856, I can’t
tell how long T acted. Iknow I ruo into Mr. Warner’s time; he was my
successor ; he did not get his commission as soon as he expeoted. It is
customary for the sneriff elect to take his office on the 1st of Dacember,
after the election. Warner did not get his commission as soon as he ex-
pected it; he wrote to Springfield for it, and it did not come; he then
telegraphed ‘several times, and finally went down himself before he got it.
After he got his commission, I acted as his deputy, by appointment from
him. A. E. Grow was my deputy while I was acting sheriff, and authorized
to make all levies on executions in my name, and to sign my name, &e.

‘Witness was here shown the execution and endorsements read in evi-
dence, and stated: I think the most of the handwriting of the levy is
Mr. Grow’s. I don’t think the fizure 8, in the date December 18, was
made by Grow. I don’t think the word “late”’ before sheriff, was written
by me or any of my deputies. Wm. B. Cuapman, of La3alle, was one
of my deputies, I don’t think I sent him uny executions after I ceased
to act as sheriff.

A. E. Grow testified: I was deputy sheriff under Waterman, from
the time of his election, in 1856, until his business was closed up, and he
ceased to act as sheriff. I have no knowledge of making any levy of any
execution after Warner was qualified as sheriff. I know I had no right,
and don't think I did. I would not have been likely to, as I well knew it
would be void if I did. The main portion of the levy is in my handwri-
ting; the word “late” was evidently put in the levy after it was made.
I'am certain T did not doit. I don't think the word * late” was there.
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at the time the levy was made. My Jjudgment is that T did not put the
word there. I would have known that it vitiated the levy. The ¢“De-
cember” and “1858" are in my handwriting. I may have made the
“I8 ”, but I don’t make an *8" like that once in a thousand times, It
looks like an insertion, '

The endorsement of sale is in Chapman's handwriting. I did not
write the word “late” Lefore sheriff, in that endorsement. The two
“lates” were evidently written by the sume person. In the endorsement
of the sale, Waterman’s name is not written in full; the latter part of
Waterman’s name looks as if it had been altered into *Ilate ",

Wm. B. Chapman testified: I was deputy sheriff under Waterman, in
1857 and 1858, until Waterman’s term expired, I reside at LaSalle, and
made the sale of the canal boat Powhattan, under the execution in favor of
Blanchard and Deane against the plaintiff. The defendaut paid me the
money at the time of sale, and I delivered the boat to him. I made the
sale as Waterman’s deputy, in the last days of December, 1858, or the
first days of January, 1859. I received the execution from Ottawa, on
the morning of the szle. I made the endorsement of the sale on the back
of the execution ; the word “late’ looks like an insertion ; don’t look
like my handwriting, I know how to spell Waterman’s name; it is not
all written in that endorsement, or else something is written over the latter
part of it.

Defendant then read from the records of LaSalle County Circuit
Court for November term, A. D. 1858, which showed that Bri L. Water-
man Was present acting as sheriff of LaSalle County, from the commence-
ment to the conclusion of said term, and that the last day of the term was
December/4th, 1858. / \S<(, /4

John F. Nash testified: That he was Clerk of the Gircait Court of
LaSalle County for 1858 and 1859 ; that he did not think he ever issued
a notice to Waterman, under section 8 of the Sheriff Act, nor to any one
else.

Defendant rested, and plaintiff read in evidence from the records of
LaSalle County, of November 29th, 1858, showing Warner’s official bond
and oath of office as sheriff of said County, recorded of that date; also,
his appointment of Waterman’s, as his deputy, at same date.

D. L. Hough testified : I have for some time been acting as attorney
for plaintiff. and was its attorney in the Deane and Blanchard suit ; my
impression is, that the word “late” was in the levy the first time T saw
it; T am not certain ; I did not see it till after the sale.

This was all the evidence.

PLAINTIFF'S INSTRUCTIONS.

If the jury believe, from the evidence, that the canal boat in contro-
versy, down to the time of the sale thereof on the execution in evidence,
was the property of the Union Line Transportation Company, and defend-
ant, O’Connor, has shown no title to said boat, or right to the possession
thereof except by virtue of the sale on the excoution in evidence, then
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said O’Connor must recover, if at all, upon evidence to the satisfaction of
the jury, of the truth of his averment in his 3d plea; and said O’Connor
having averred in his said plea that the levy endorsed upon said execution
was made on the 18th of December, 1858, he is estopped from now deny-
ing that saillevy was made on the said 18th day of December, 858.

To the giving of said instruction the defendant excepted.

Defendant asked the following qualification :

« Undev the plea of property, the defendant is at liberty to prove any
legal sale to him of the canal boat bef e the beginning of this suit, with:
out reference to the date mentioned in the 31 plea.”

Refused and exception.

Tnstruction asked by defendant: Under the plea of property in
the. defendant, it is not necessary to prove thut the boat was levied on or
sold on any particular day; icis sufficient to sustain this plea if it appears
that, before this suit was commenced, the boat was sold to defendant under
a valid judgment against the plaintiff, by virtue of a valid execution, by
a proper officer.

Refused and exception.

ERRORS ASSIGNED.

1st. The Court erred in giving to the jury the instruction asked by
plaintiff.

2d. The Court erred in refusing to qualily said plaintiff’s instruction
as requested by defendant, and in refusing to give said instruction asked
by defendant.

8d. The Court erred in overruling said motion for a new trial.

4th. The Court erred in rendering judgment aforesaid, in manner
and form aforesaid.

POINTS FOR PLAINTIFEF IN ERROR.
I

The instruetton given by the Court, at the request of the plaintiff,
was not the law, as it entirely prevented the jury from considering the ev-
idence with reference to the defendant’s 2d plea.

This was » pea o property in the defendant, and under it he was
entitled th show tx ¢ (1o Lot was his by any chain of tifle whatever,

We think the peoo? in the case fully sustained tue 2d plea.

By the record, read in evilence, Waterman was shown to have been
the acting sheriff on the 1dth day « ¢ December, 1858 ; and, in law, he
continues to be sheriff until it is proveu that his suceessor is comumiss’oned.
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There was no proof that Warner or any other person was commis-
sioned before the 18th, when the levy was made, so that, by the proofs as
they stood, the boat had been sold upon a valid judgment against the
plaintiff, by virtue of a valid execution, and by the acting sheriff, who was
a proper officer to make the sale.

In this view of the case, it was certainly error to give said instruction
to the jury.

But even if the proof was not entirely clear ipon the question, still
the defendant was entitled to have the jury pass upon it, and this they
were prevented from doing by the instruction. The issue upon the second
plea was virtually found by the Court.

II.

The qualification asked by the defendant should have been given.

We cannot conceive what was the reason of the refusal of the Court
to give it. The defendant was certainly entitled to show that the property
was his by virtue of any legal sale, made before the commencement of the
suit. If the 3d plea had not been filed at all, he certainly would have had
this right; and, by filing it, he is only bound by the averments of that
plea 8o far as the issue is made upon that plea.

Amos v. Sinnot. 3 Scam., 449.

IIL.

The instruction asked by the defendant, should have been given. Its
legal effect is the same as the qualification asked to plaintiff’s instruction,
but is more fully expressed. The reasons for giving the qualification apply
equally to the instruction.



Iv.

The Court should have granted a new trial, because the verdict was
against the evidence. 1st.—It was proven that the property was delivered
to the defendant by Chapman, the deputy sheriff, who was then in the ac-
tual possession of it, 8o that thc defendant did not unlawfully take the
property.

Before he can be found guilty of unlawfully detaining it, a demand
by the plaintiff in person, or by some one professing to act as its agent,
must be proven, and a refusal by defendant to deliver the same.

Amos v. Sinnot, 4 Scam., 449.

Woodward v. Woodward, 14 Ill., 4617.

Ingalls v. Bulkley, 13 ., 817.
LTomy

No such demand and refusal was proven. The record shows (page 18)
that the witness Hough called upon the defendant after the sale, and ten-
dered him the money he had paid, and $5 more as a bonus, and demanded
the boat, and that defendant refused to deliver it to him But he does not
awear that he told defendant he was acting for the plaintiff, nor did he
demand the boat in the name of the plaintiff, And, in fact, it does not
appear in the proof, and therefore is not true, that he dil act as agent of
the plaintiff. :

This is the only pretence of a demand, and is entirely insufficient.

2d. Waterman having been shown by the proof to have been the
sheriff on the I4th day of December, 1858, continued sheriff until his suc-
cassor was commigsioned and qualified.

Scates’ Stat., 1123, Sec. 8.
j}\c \\“- - “ “-1 ,‘_L"l. ,‘-\

There was proof offered by plaintiff showing that Warner qualified
before the 18th of December, but none whatever showing that he was
commissioned ; so that Waterman was acting sheriff on the 18th of De-
cember, when the levy was made.

This being the fact, the sale was valid, and vested the property of
the bont in O'Connor, and fully sustained the 2d plea, and the verdict
should have been for the defendant on that issue.

GLOVER, COOK & CAMPBELL,
For Plaintiff in Error.
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STATD OI‘ ILLINOIS } SS. The People of the State of llllnons,
LA SALLE COUNTY, o the Sherifl of said mmty, GREETING ;

7w ‘2o
If. %,z//cwoAand .Z- 14«////):./21/ ro. . / of szl County, shall give you good and sufficient security

it to effect and without delay, and to make return of the following described goods and
A % 7 / . (gﬂ'/»r/ 29
chattels, the property of kim, the said €&Z22~ 220 _//‘42() L2 s /7%4//4,/4(4‘, to wi

% /éﬁmgx/ /%y&/f % W%’/ e

to prosecute his sui

which._____.c_- »///1// %M% zzr AT LA S B o e

also of said County, forcibly and unlawfully took and unjustly detains—and return the said property, if return
thereof be awarded—and further to save and keep you harmless in replevying said property: then you are to
cause the said. 7 M 7L F Al oo to be replevied /}nd delivered to said

7ZW(/»0:J prﬂ%@/w”u /M%ou elay. And summon the sud//i_ﬁ/’flﬂ/x

(v anrect personally to be and appear before eur Circuit Court in and for said

County, on the first day of the next term thereof, to be holden at the court house in Ottawa, in said County, on
the.. - zzrel—- . Monday of . L2ZE e next, to answer to the said PLAINT of the said
%1414437414;4_,%. e vtz Loe... for _._././Z/‘zc___“,“,,__,____: __________________________________ unjustly
detaining the goods and chdttels aforesaid. And make due return of the bond to be taken of the said plaintift
as aforesaid, together with this writ, to the Clerk of our said Court, with an endorsement hereon as to your

doings in the premises.

Witness, JOHUN F. NASH, Clerk, and the seal of our said Circuit
Court, at Ottawa, tlusﬁi?/éx/ééday of___-_z:é’ zece g AD. 1812;7
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