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; Points and Brief of Counsel for Appellant.

The Judgment in this case was entered by the Clerk of the Kane County Cir-
cuit Court in vacation. At the October Term of said Court, which was the nex
thereafter, the defendants made their motion to stay the execution issued on said
Judgment, and to open the Judgment and allow the defendants to plead in the
case. The Court ordered a stay of execution until a further order of Court.

At the February Term thereafter of said Court, the defendant’s motion to va-
cate the judgment was overruled and the order staying execution set aside.

The defendant Worsley excepted and prayed an appeal. It is insisted that tho
Court erred in overruling the motion to set aside said Judgment and refusing to
vacate the same; and in setting aside the order staying said execution for the
reasons :—

First, That the Clerk of said Court had no right or authority to enter judgment
against & party in vacation and had ne right to issue an execution on the same for,

1st. The rendition of a judgment is a judicial act and can be done by the Court

only, Daveis 581; (10 U. S. Dig. 279); 2 Murph. 181.
2d. The clerk cannot, under our Constitution, exercise any judicial power,

Const. Article 5.: 24 IIl. 598.
3d. But doubtless this judgment was entered by virtue of the authority confer-
red by an act of the legislature of this State, passed at the session of 1857, enti-
tled ‘““an act to regulate the practice in the thirteenth judicial circuit.” (Scates
Jomp. 638,) It is provided in that act that judgments by confession may be en-
tered at any time in vacation before the Clerk, and such judgment shall have the
same effect as if rendered in termn time. But without stopping to inquire as to
the constitutionality of an act authorizing the Clerk to render a judgment which
ghall have the same force aud effect as it rendered at a term of Court, we proceed
to observe that after the passage of this act and before the entrance of this judg-
ment by the Clerk, Kane Connty ceased to be a part of the thirteenth judicial cir-
cuit, but became a part of the twenty eighth circuit, and there having been no such
authority conferred upon the Clerks of the twenty-eighth circuit, it follows that
there is no authoriiy for this act of the Clerk; for it cannot be contended that tho
Clerk carried with him, from the thirteenth circuit to the twenty-eighth the power
received as a Clerk of a Court in the thirteenth circuit and which power and
“practice was specially conferred upon that cireuit as a circuit. With as much
propricty might it be claimed that if special power had been conferred upon the
Clerk of the various towns of Kane County, that on a separation of one of these
towns from the County and its formation, together with other towns into a
a new County, the clerk of the town separated would still possess the same power
and special privilege conferred upon the town clerks of Kane county specitically.
This act was to regulate the practice in the thirteenth circuit, it applied to that
circuit, no more, no less, and the extent of the practice would at all times depend
upon the size of the circuit. If it were otherwise, and a county once in the cir-
cuit on leaving, should be held to take the power with it, the effect would be by



thus taking in and setting off counties, to extend throughont the State, a practice

designed for a specific circuit only.

Second, But if it should be held that a Clerk in the twenty-eighth Circuit
has authority to enter judgment in vacation, yet we insist that he had ne

authority to enter judgment in' this case for the reason that the power of at-
torney did not warrant or authorize judgment to be confessed before the Clerk,

but the makers of the power authorized an attorney to appear “in any Court of
Record” and confess judgment. Now then, with no propriety can the Clerk of

a Court be called the Court, in which the attorney is authorized to appear for the
defendants below. It is true the power says that the attorney may appear in
“Term time or Vacation,” but while the time of his appearance is thus specitied,
the place of his appearance is unqualifiedly mentioned as in a Court of Record.
The form of this warraut of attorney was undoubtedly taken from those in use in
places where the peculiar practice of holding vacation terms of Court, so to speak,
in which the Court renders judgment by default and confession, &e., at times
intervening the regular Term time. And this word  vacation” as used in this
warrant of attorney, has reference to just such a practice, and could not have re-
ferred to an appearance before the Clerk, for the reason that it specially desig-
nates that the attorney shall “appear in Conrt.”

Third. But if it should be held that the Clerk had authority to enter up this
judgment, then we say according to the authority in the 5 Iill, this power of at-
torney being more than a year and a day old at the time of the entry of this judg-
ment, there should have been an affidavit that the debt was still due and the par-
ty still alive. 5 Hill 97 and authorities there cited.

Fourth. The note had not been properly endorsed to the plaintiff below. The
endorsement is written upon the back of the warrant of attorney and not upon
the note, as required by statute, R. S. chap. 73, Sec. 4.

Fifth. It is held in Ohio that the power under the warrant of attorney cannot
be exercised in favor of the assignee of the Note. On the assignment of the Note
the power becomes invalid and no power can be exercised in favor of the as-

«signee who holds the note, as if no such power ever attached to it, 19 Ohio Rep.
JULIE—

For these reg#ons, we contend the judgment was improperly rendered, and the
Court should have set the same aside, and should not have vacated its previous
order stglyi”g the execution issued in this case.

PLATO & SMITH,

-

Atty’s for Defeundant i Kavor. K//
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