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A State of Mljnojs---November Term, A, D. 18538,
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SUPREME COURT, MOUNI VERNON.
A. KITCHELL, APPELLANT,
versus
JEMES BURGWIN anxp WIFE ET AL APPHLLERS.
APPEAL FROM RICHLAND.

"This was u suit to foreclose two mortgages, both on same parcel of Real Estate—the
first by C. H. Barney to Renben Barney, aﬁd assigned (noteé‘and mortgage) to plaintiff ;
and the second by Burgwin and wife to plaintiff,

1st. By thé original and amended Bills, it appears C. H. Barney wmortgaged w0 Reuben
Barney on the 4th of March, 1854 to secure five notes, amounting iv all to $240, and being
part of the purchase money of said premises owing by said C. H. Barney.

2nd, That afterwsrds, and subject to the said mortgage, C. H. Barney sold and conveyed
the premises to G. F. Powers, and Powers again by deed afterwards conveyed to James
Burgwin, and subject to the Barney Mortgage.

3d. That Burgwin being indebted to Kitchell, the same premises were again mortgaged
by said Burgwin and Wife to him to secure a note for $90, and subject as before to the Bar-
ney mortgage.

4th. That at the time of the making the mortgage by Burgwin and Wife to Kitchell,
Burgwin expressly agreed and premised to pay off the Barney notes and mortgage as the
same became due.

5th. That the several notes of C. H. Barney and the mortgage therefor, and the notes
of Burgwin, all became due, and Burgwin failed to pay any part of them, and that Kitchell
became the purchaser of the said Barney, notes and mortgages in order to protect his own
claim.

6th. At the September Term, 1855, a decree was taken by default against the Defend-
ants, but afterwards was set aside on motion of Plaintifl and the Bil! amended, and final
decree entered October Term, 1858, :

7th, At October Term, 1858, Burgwin and Wife appeared and filed an answer sefting
ap 2 claim to the premises as a Homestead Exemption, but not denying any of the matters

alledged in the Bills.
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Sh. Upan the Bill cxblibits, and answer; the Court rend-red & decree in favor of Plain-
:iff for foreclosure of the mortgage in usnal form, su‘bject to the following limitation and
condition, viz: =il

¢ And provid;:d also that while the said Burgwin and Wife continue to occupy the samo
and to claim it as a Homestead under the Statute, no sale shall be made by the Master 1
Chancery, nor shall he proceed in anywise to exeapte this decree so long as the said Bur.

gwin and Wife shull s0 occupy and claim it asﬂ{omestead unless by due appraisemer

and afier pay umnf M thé said Plaintiff of $1000; in pursl 1ance of the Statute u such case
provided.” (

Q!h. t,he"ubnw recited provision in said decree Plaiutifi excepted and praved au ap-
peal and this cause ix yow brought heve to reversefthat part of the decree.

10th. The mortgage of Burgwin and Wife to Plainiff, is in usual form an} substance
for convevances Ly wan and wife, and sealed by both, and ‘ackriowledored by both before a

Justice of the Peace, who certifies to snch arkzmwledomem in usual form and aCC()I‘dll]n 10

t"ie Statute for like deeds. . o

1Lth. The ervor assigned is the provision in said decree allowing the said Pargwin and

Wife 1o hold the same as a Homestead against the Plaintifi’s debt,
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State of Illjnojs---November Ferm, A. . 1858,

SUPREME COURT, MOUNI VERNON.
A. KITCHELL, APrELLANT,
versus
JAMES BURGWIN asp WIFE kr a1 AverprExe.
APPFAL FROM RICHLAND.
‘Lhis was # suit to foreclose two mortgages, both on same parcel of Real Estate-—the
first by C. H. Baruey to Reuben Barney, and assigned (notes and mortgage) to plaintiff 3
and the seeond by Burgwin and wife to plaintiff.
b 2 7. 20-a/s st By the original and amended Bills, it appears C. H. Barney mortgaged zoul_{eubeu
! Barney on the 4th of March, 1851 to secure five notes, amounting in all to $240, and being
part of the purchase woney of said premises owing by said C. H. Barney.
D, That afrerwards, and subject to the =aid morteage, €. H. Barney sold and conveyed
the premises 15 G. F. Powers, and Powers again hy deed afterwards conyeyed to James
Burewin, and subiest to the Barney Mortgage.,

J. 24 84, Tha Burgwin being indebted 1o Kitchell, the same premises were again mortgaged

il

by said Burgwin and Wife 1o hum to secure a note for $0, and subject as before to the Bar--

ney martgnge,

4th. That at the time of the making the x;‘s.ut*Ys;a.ge by Burgwin and Wife to Km,he!},
Burgwin expressly agreed and premised to pay off the Barney notes and mortgagé‘;s the
same becams Jue.

Sth. That the several notes of C. 1. Barney and the mortgage therefor, and the notes

of Burgwin, a!! beeame due, and Burgwin failed to pay any part of them, and that Kitchell

became the purchaser of the said Baruey, notes and mortgages in order to protect his own

claim. i
S~ rg~ — 6th. At the Seprember Term, 1555, a decree was ken by default against the Defend-
/g —unis, bt afterwards was set aside on motion of Phintfl aud the Bill amended, and final

*

FG-30 deerce entered October Term, 1858,

28

7th. At October Term, 1858, Burgwin and Wife appeared and filed an apswer setting
up 8 elaim to the premises as a Homestead Exemption, but not depying any of the maiters

wiiedged inhe Bills.
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I -2 She Upon the Bill exbibite, aud answer ; che-CoLwt vendered & dsree in favor of Pluige
4t for foreclosure of the morigage in'usual form, subject to the foilowing' limitation and
vondiiion, viz '

“ And provided also that while the said Burgwin and Wite continge to oceupy the sawme
aud to claim it ac a Homes'ead under the Statate, no sale shall be made by the Mastet iy
Chaucery, ner -hall he proceed in anywise to execuie this decrae so long as the said Bu;.

gwin and Wife shall so occupy and claim it as a Homestead, unless by due appraisemen:

g7

. . )
and afier payment by the said Plaintiff of $1000, in pursuance of the Statute in such ‘cage
provided.” #

/ !
b T Pt 9th, Tosthe above revited provision in said decree Plaintiff exceptid dnd prayed ap ap.
N ' ’ . $ /
- peal and thiglanse is uow brought here 1o reverse that part of the dutreed

é. 7__;_/  10th. The morgce of Burawin and Wife to Plaintifl, is in nsflal form ahd sabstanee
' for conveyane®s byanan and wife, and sealed by hoth, and a::kmwledged?by th before 4
Justice of the’Peace, who certifies to such acknowledgmens in usnal form and according 1o

& the Statute for like deods.

11th. The error assigued is she provision in said decree allowing the said Burgwin and

3/~«f54-

Wife 1o hold the same as a Homostead ageinst the Plaintiff’s dain,
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-SUPREME COURT, MOUNT VERNQN
‘ A. KITCHELL, APrELLANT,
versus
JAMES BURGWIN axp WIFE Er a1 APPELLEES.
. APPEAL FROM RICHLAND.

This was a suit to foreclose two mortgaées. both en same parcﬂ of Real Estate-—the
first by C. H. Barney to Reuben Barney, ﬁnd assigned (noles and mortgage) to plaintil.'i"';
xnd the second by Burgwin and wife to plaintifl, '
= By the original and amended Bills, it appears C. H. Barpey mortgaged to Réui.)t;x;
Barney on the 4th of March, 2854 to secure five notes, amounting in all to $240, and bemg
part of the purchase money of said premises owing by said C. H. BarnP\ ;

" 2nd, Tha: afterwards, and subject to the said mortgage, C.H Ba'nm ~old and cony eyed
the premises to G. F. Powers, and Powers again by deed 'IFterw ards vonvewd to Jamen
Burgwin, and subject to the B'lrney Mortgage.

3d. That Burgwin being indebted to Kitchell, the same premises were 'x."a in mor'gaged

by <a1d Burgwm and Wife to him to secure a note for $900, and xuhjor t as before to the Bat-

ney mortgage. &

4th. That at 1he time of the making the _mortgage by Burgwin and Wife to Kitchell,
Burgwin expressly agreed and premised to pay off the Barney notes and mortgage as the
same became due. ;- ‘

Sthe Thal the several notes of C H. Barney and the mortgage therefor, an:l ‘the notes
of Burgmn, all became due, and Burgwin fadea t6 pay any part of them, and"that kﬁm
hecame the purchaser of the said Barney, notes and mortzages in order to protect his own
claim,

6th. At the September Term, 1855, a decree was taken by default against the Defend-
suts, but afterwards was set aside on motion of Plaintifl’ and the Bil! amended, and ﬁngl

deeree entered October Term, 1858,

7th. At October Term, 1858, Burgwin and Wife appeared and filed an answer setting

,up & claim to the premises as a Homestead Exemption, bu not denving any of the matiers

alledged in the Bills.
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8th. Upnn the Bill exhibits, and answer ; the Court rendered a deeree in favor of Plenu-
ﬁﬂ' ﬁor foreclosuro of the mortgage in usual form, subject to the following hmnanon a;d
; Cmdmon, viz: i ‘
" wAnd provxded also that while the said Burgwin and Wife continue to accupy the satie
ﬂnnd to claim it asa ‘Homestead under the Statute, no sale shall be made by the Maszer in

Chancery, nor shall he proceed in anywise to execute this decree so long as the said Bur.

snd after payment by the said Plamuﬂ' of 81000, in pursvance of the Statute

‘wm and Wife shall so occupy and claim it as a Homestead, unless by due Klpl,axsemum
@
- provided.” 7 ¥

such - cisie

9th. To the above recited provision in said decree Plaintiff oxe epted and prayed au wp.
peal and this cause is pow brought here to reverse that part of the decree. p?

10th. The mortgage of Burgwin and Wife 1o Plaintiff, is in usual form E«! subeumce
for conveyances by man and wife, and sealed by both, and acknowled ge:l by both before & .
Justice of the Peace, who cemﬁes to such acknowledgmen: in usnal form Vl accurdm-- w
the Statute for like deeds.

1kih. The error assigned is the provision in =aid decree allowing the said Burgwin et

Wlfe to hold the same as » Homestead against the Plaintifi’s debt,
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State of Iljnojs---November &erm, A. D. 1858,

SUPREME COURT, MOUNI VERNON,
A; KITCHELL, APrBLLANT,
peErsus
JAMES BURGWIN asp WIFE ET a1 APPELLEES.
APPEAL FROM RICHLAND.

This was a suit to foreclose two mortgages, both on same parcel of Real Estate—the
first by C. H. Barney to Reuben Barney, and assigned (notes and mortgage) to plaintiff ;
and the second by Burgwin and wife to plaintif.

1st. By the original and amended Bills, it appears C. H. Baruey morigaged 1o Reuben
Rarney on the 4th of March, 1854 to secure five notes, amounting 1n all v %240, and being
part of the purchase wmoney of said premises owing by said C. H. Barney.

2nd, Tha afterwards, and subject to the said mortgage, C. H Barney sold and conveyed

the premises to G. F. Powers, and Powers again by deed afterwards conveyed to James
l ’ = Y g

Burewin, and subject to the Barney Mortgage.

34, That Burgwin being indebted to Kitchell, the same premises were again mortgaged
by said Burewin and Wife to him to secure a note for $90, and subject as before to the Bar-
ney morigage,

b, That at the time of the waking the morigage by Burgwin and Wife to Kitchell,

Burowin expressly asreed and premised to pay off the” Barney notes and mortgage as the
1 y ag I y 3 2

“same beeame dus,

5th. That the several votes of C. 31. Barney and the mortgage therefor, and the notes
of Burgwin, all beeame due, and Burgwin failed to pay any part of them, and that Kitchell
became the purchaser of the said Baruey, notes and mortgages in order to protect his own
claim,

6ih. At the September Terin, 1355, a decree was taken by default against the Defend-

- ants, but afterwards was set aside on motion of Plaintiff and the Bill amended, and final

decree entered October Term, 1855,
7ih. At October Term, 1858, Burgwin and Wife appeared and filed an answer setting
up @ claim to the premises as a Homestead Exemption, but not denyiny any of the matters

alledged in the Bills,



F+-32 Kb, Upon the Bill exhibits, aud answer ; the Court rendered a decree in favor of Plaiu-
uff' for foreclosure of the mortgage in usual form, subject to the following limitation and
condition, viz:

« And provided also that while the said Burgwin and Wife continue to occapy the samne
34 and to claim it as a Homestead under the Statute, no sale shall be made by the Master in
Chancery, nor shall he proceed in anywise to execute this decree so long as the said Bur-
gwin and Wife shall so occupy and claim it as a Homestead, unless by due appraisement
and after payment by the said Plaintiff of $1000, in pursuance of the Statute in such case
provided.”
gJ 9th. To the above recited provision in said decree Plaintiff excepted and prayed an ap-

peal and this cavse is now brought here to reverse that part of the decree.

p _/_ I / 10th. The mortgage of Burgwin and Wife to Plaintiff, is in usual form and substance
for conveyances by man and wife, and sealed by both, and acknowledged by both before a
Justice of the Peace, who certifies to such acknowledgment in usual form and according to

the Statute for like deeds.

J) 38 1lth. The error assigned is the provision in said decree allowing the said Burgwin and

Wife 10 hold the same as a Homestead against the Plaintift’s debt.
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