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GEORGE STEWART xr AL,

8. Plaintiffs’ Brief.
WILLIAM A. SMITH.

1st. The instrument in writing sued on and offered in evidence,
in the cause below,is not a promissory notenor nerrotl.lbleunder the
statute so as to enable the assignee to bnng suit thereon in his own

name.
[Purple’s 11l Statutes, ch. 73, sec. 3.]

It is not a promise to pay any “sum of money,” nor any arte'(-lrs
of personal property,” nor any * swm of money in personal property,’
nor does it “ acknowledge any sum of money, or articles of personal
property to be due,” &e. DBut

It purports to be a ¢ promise ” (without consideration) “to deliver”
such “product” (as they ]wl"n(lvenlurc may raise or manufacture
from) “280 hogs weighing” (in the aggregate) “ 45,545 ibs.,” &e.
The number aml aggregate weight of hogs, being the only specific
and definite thing in the whole instrument, yet, by the terms of the
instrument, these definite and specific things ave not to be delivered,”
but something else, which is by no means specific or definite-
Whether that specific number and weight means live and breeding,

or slaughtered and dressed hogs; or whether the gener al and very
indefinite term, “ product,” used in the instrument; means the increase
of breeding hogs, or green, or cured, or packed meats, or lard, or oil,
or grease, does not appear from the “instrument,” yet either would
cqually well answer the terms thereof.

e




2
The word “articles,” as used in this section of the statute, must
(it is suggested) be construed to bear the same specific and quality-
ing relation to the term “ personal property™ that the word “sum,”
in the same section, does to the term money.”  And if an instru-
ment in writing, whereby I “promise to puay” (in either of these
terms, to wit,) “moncy,” or “a sum of money,” or “ the money that
the product which T may raise or manufacture from 280 hogs, weich-
ing 45,545 ibs., is worth to A B, or order,” would not be a promis-
sory note, or negotiable by statute ; neither should an instrument in
writing, whereby I “promise to deliver (in cither of these terms,
to wit,) “personal property,” or “ articles of personal property,” or
“such articles of personal property as 1 may raise or manufhcture
from 280 hogs, weighing, &e., to the order of A 3, be a promis-

sory note, or negotiable by statute,

Yet cither of such instruments in writing would be a good * con-
tract,” in the hands of the promisce, provided he could (by proper
averments and proof’) show a good consideration for the promise, and
ilso make certain and definite what, by the terms of the instrument.
itself, is uncertain and indefinite,

If, therefore, it is necessary that the “instrament” should specify
the swm of money payable, in order to make it a4 promissory note,
and negotiable under the statute, it is equally (and for the same rea-
son) necessary that the “instrument” should specify the articles of
personal property, deliverable, in order to make it a promissory
note and negotiable under the same statute; and the articles,’ us
well as the “swm,” must gllikc be so certain and definite as to pre-
clude the necessity of averments or proof to define and establish
them.

T'his court, in the case of Lowe . Bliss ot al,, 24 TIL. R. 168, have
defined the kind and degree of certainty that is necessary in specify-
ing the swn of “money” payable, in order to bring the “instrument”
within the purview of' the statute. In that case it is distinetly deci-
ded, that if, to an ordinary promissory note for the payment of a
specific swm of money at a specified time and place, the clansoe ¢ with
current rate of exchange on New York™ be added, the uncertainty of
what that rate of exchange would amount. to,and which “can’t he made
certain without evidence ‘de hops) the instrument,” malkes wuncertain
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the whole amount embraced in the promise, and changes the ‘ instru-
ment ” from a promissory note under the statute to an ordinary con-
tract, requiring specific averments and proof “de lors” the instru-
ments of a sufficient consideration to support the alleged promise.

« Much more,” then, should the wuncertainty (patent, as well as Ia-
tent,) which lurks in every term of this instrument, the import and
meaning of which it is impossible to ascertain without resort to evi-
dence “de hors,” exclude it from the same statutory purview, and
leave it to the rules of the common law for remedial action thereon.
“The ‘product’ of 280 hogs” is as indefinite as the product of =2
bale of cotton or of a ton of iron would be.

2d. But suppose said *“instrament” be assignable under the stat-
ute, The question then arises, When was it due and payable, in
such sense as to put the assignee in the position of a purchaser with

notice of all the equities which the makers, or others apparently liable .

thereon, may have against it, as decided by this court in 20 1. R.
57379

A note for the payment of money, which does not specity the ime
when payable, is due at its date, and an action lies thereon immedi-
ately. A note payable “ on demand” is due at its date, in such sense
as that the statute of limitations begins immediately to run against
it, [Chit. on Bills, 609,] and no demand is necessary as a prelimi-
li‘:u'y step to the commencement of’ a suit thercon; the action itself’
being a sufficient demand to authorize a recovery.

11 11l 470 ; Wright’s O. R. 582.

A note is certainly due, to all intents and purposes, as soon as an
action will lie thereon.

[n order to Ahold an endorser ot & note payable ** on demand,” the
endorsee must make his demand as soon as he reasonably can, which
is on the nect day after he receives it, if' the maker lives in the samne
place with him.

Chitty on Bills, 410.

The spirit of the *“Law Merchant,” as well as of the statutes in
aid or enlargement thereot) is to hold all persons who deal in or with
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negotiable paper, to the exercise of such reasonable caution and
inquiry in regard. to the rights, equitable as well as legal, that the
several parties thereto may have, as ordinarily cautious and honest
men would do in the “bona fide” purchase and receipt thereof.
Therefore, any novelty, either in the:plhraseology or subject matter of
a negotiable instrument, is a “note of warning,” a “zaveat emptor,”’
to the purchaser, of all the rights and reservations which the persons
apparently linble thercon may have against it. By these rules and
principles, this “instrument” was “ over due January 26, 1859,

But, without entering upon a nice metaphysical or legal analysis,
as to the exact time when a note, in the ordinary and usual form, for
the payment of a 3pecified sum of money “on demand;” or, being
silent as to the time of payment, is, under every emergency, due, it is
respectfully sul)mitted’,that no person ot ordinary sense and honesty,
could for a moment doubt that the instrument upon which this action
is based} made January 21, 1859, for the delivery (as alleged in the

‘narr, and sought to be proved to the Jury at the trial)) of the green

pork, of a specific number and weight, of slawghtered and dressed
hogs, then on hand, was “ over due” (in every sense of the term) on
May 28th, 1859, after which time, the defendants, in their said third
amended plea, aver (and the demurrer thereto admits), the plaintift
(below) obtained it.

Nor is it a matter of any contideration in this case, whether any,
or many persons (who are not « apparently liable” thercon) may
have received it before him, in good faith, and (if possible) before it
was due; for he, by his special endorsement of the instrument over
the names of the promisees, to himself, clected to take it as it then
stood between them, the payeesand the makers. The rights, as well
as the liabilities, of any and all prior holders or assignees (it any can
be presumed against said special endorsement) could have been secur-
ed to him only by regular endorsement thercof:

20 I11. 63.

A transfer by delivery without endorsement is merely a guit elaim
without guaranty, an dssignment simply of' the legal tilte, subject to
all pripr equities which the transferee is bound to inquire after before
he takes it.  The lgal presumption of notice is the sane, in law, as
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«etual notice. If, then, a person, before taking a negotiable instru-
ment, either by endorsement or otherwise, has actual notice of valid
cquities against it, on the part of the maker, or *“ other persons appu-
rently liable thereon,” takes it subject to such defenses so likewise,
where the Jaw presumes such notice to have been given to every one
who takes such instrument wheun *ower duwe,” is it taken by him
when “over due® subject to such defense. 'Wherefore the 3d amended
plea of defendants below set forth a complete defence to the action
as made by plaintiff below, and should have been sustained against
the demurrer. y B

3d. If the instrument was “not due” January 26, 1859, (the time
when the promisces endorsed it to D. Howard Smith & Co.,) but
was © over due” June 12, 1859, (the time when [as defendant)) Adren-
offered to prove] it was transferred by D. Howard Smith & Co., to
plaintift below,) /e certainly could, in no event, claim a greater inter-
est than his assignor at the time held in it.

. Now the fourth plea avers (as defendantoffered to prove) that D,
Howard Smith & Co. took it as collateral security only for the pay-
ment of another note, given by assignors to the assignces, and that
that note was fully paid by them to said assignees before said trans-
fer to plaintiff, to wit, on May 24, 1859 ; and that the assignors took
and held it in trust for the makers only as security for the payment
of a balance of account, which had also been paid before xaid trans-
fer, to wit, May 28, 1859; and that plaintiff took it from D. Howard
Smith & Co., June 12, 1859.

To 1101(1 that the plaintiff’ below, under the circumstances and facts
set forth in that plea and offered to be proved, was an inuocent and
bonua fide purchaser without notice, and thercfore relicved from such
defense, samd would open the door to the most fagrant fraud and
“nala fides.” Tt would be a guaranty to every knave to speculate
with the most sacred and confidential trust funds, in the form of
negotiable securities, handed over to him in “pledge™ only, yet ap-
parently unconditional and absolute, in order that thereby they may
be the more perfect and available As SECURITIES.

On the contrary, courts of law as well as off equity, in their solic-
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itude to see that those highly important and confidential trusts are
faithfully kept and performed, require even bona fide purchasers
. without notice of such relations, and equitable rights and obligations,
to reply, (to a plea setting up such facts,) the whole truth in regard
to such purchase and transfer, and limit the recovery in any event,
(where the trust or equity in the plea is established,) to the amount,
of what was in fact parted with or lost by the purchaser, in good
faith, vet.hc security.

Whatever has beenjor now may be the diversity of opinion among
Judges upon the question whetler or not “a pre-existing debt™ is a
“good and valuable consideration ” for the transfer of a negotiable
note, before due and without notice, so as to exclude the maker from
setting up a defense to it, as against the payee, yet they all agree
that w hen such a defense is offered and made by the maker, it de-
volves upon the holder to show how he came by the security, and
what consideration he paid or parted with for it.

See 20 John. 637. 6 Hill, 98. 11 O. R. 186-7. 3 Ohio S. I%.
156. 14 IIl. 199. 12 III, 342

Therefore, the court below rejected important and material evi-
dence. offered by defendants below, to sustain the issues made in the
case, to the country,

4th. The court below clearly erred in permitting plaintiff' below
to offer and give proof to the jury of the legal effect of the instru-
ment, and of the meaning of the terms thereof.

If' there be latent or patent ambiguities in instruments of writing,
the plaintiff thercon may aver in his nar what the object and intent,
of the p'utms thereto was; and if not inconsistent \\lt]l’th(‘ words
used in the instrument, may give ev idence to show that such was
the intent and meaning with which they made use of the language
of the instrument. But by no means to prove what the witiiess, who
was a stl.m«ru to the contract and to the parties thereto, would infer
was the meaning and import thereof-

The plaintift below might have averred that the “20gs™ mentioned
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in said instrument jwere slaughtered and dressed hogs,of good mar-
ketable quality and condition for converting into good and merchant-
able provisions, (or otherwise,as the facts may have warranted,) and
that the “product” of said hogs was understood and intended by
the parties to be, &ec., (in accordance with the true intent and under-
standing of the parties at the time.) He would thereby have laid a
toundation for the introduction of any legitimate evidence tending
to establish such averments. But, having made no such case in his
narr, he was not entitled to prove it to the jury.

5th. The court below erred in permitting plaintiff to give evi-
dence to the jury of the nature or value of ANY KIND of “HOG PRO-
pucr.” ;

1st. Because he did not prove that said 280 hogs were received
by defendants from Stevens & Bro.,—a material averment— whickr
the “instrument” itself (if in any event admissible as evidence in
the case) does not even tend to establish, but on the contrary it
shows that they did not so receive them. There was no proof
offered in the case of the value of “hog product” on or about May
23, 18613-the time when demand was proved as alleged in the 2d and
3d counts of the narr; the proofs and verdict must therefore be
regarded as referring to,and founded upon the first count alone.

2d. Because the narr nowhere avers (nor was there the proof’)
that defendants received -any kind of “product” from said hogs.
The averment is, “ that the product of said hogs was large, to wit,
560 hams,” &c.

3d. Because the narr does not, in direct and positive terms, aver
«a ¢ promise to deliver,” &e., to plaintiffy, nov does it directly and pos-
itively allege a consideration ov inducement for the promise mentioned
in the “instrument.” The allegations and averments, in this behalf’
being, by way of recital and inference only. ‘

6th. There was no sufficient evidence given upon eny issue in the
case to warrant the vepdict of the jury.

The verdict was obviously based upon the testimony of the witness
Amaudong alone, for it is the exac! amount of Ais estimate i figures.
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But that was an estimate by the witness, not of the value of the hogs,
(nor of the product thereof)) mentioned in the “instrument (and
narr), «t the date thercof; or, in the language of the witness, “ as
soon thereafter as the said hogs could be cut,” but, it was an estimate
upon “a supposed™ 280 hogs, freshly cut, on the 12th of June, 1859.

That estimate also embraced “items,” such as “rumps,” and every

b b )
supposable thing, in the item of “lard, dc.,” not even mentioned in
the narr.

Millward testified as to the value of “cured and packed meat and.
Jard,” (as he understood the “instrument” to import,) by the bbl. and
tb., without regard to the number of bbls. and ibs.; nor was there
any evidence of the number of bbls. and 1bs., (probable or other-
wise,) that said hogs could or did produce. His testimony was
therefore too indefinite to warrant a verdict for any amount, and
there were no other estimates or evidence of value from which the
jury could infer any amount of damages.

A. E. WOLCOTT,

Attorney for Plaintiffs.
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IN THE SUPREME COURT OF TLLINOIS.

ERROR
Srvom the Superior Gowet of Clicugo.

0o

GEORGE STEWART anp
JAMES STEWART,

Plaintitts,
3.
WILLIAM A. SMITH,
Defendant.

The defendant in error brought his action against the plaintiffs in
crror May 23, 1861, in the Superior Court of Chicago, and filed his narr
May 24, 1861, containing three counts. ;

Ist. The first count states, that defendants (below) received, Janua-
ry 21, 1859, into their pork house, 280 hogs, weighing 45,545 pounds,
from Stevens & Brother, the product ot which they, the defendants, by
their certain instrument in writing, then and there made and delivered
to said Stevens & Bro., undertook and promised to deliver to the order
of said Stevens & Bro. endorsed on said writing, and which instrument
in writing is in the words and tigures following:

“ Chicago, 21st January, 1859.

“Received from teams in our pork house, No. 114 West Harrison
street, 280 hogs, weighing 45,545 Ibs., the product ot which we promise
to deliver to the order of Messrs.-Stevens & Brother endorsed hercon.

“G. & J. STEWART.”

And avers that Stevens & Bro. afterwards, to wit: at Chicago afore-
said, for value received, endorsed and negotiated said instrnment, and
the same was atterwards, in due course of’ business, for value received
delivered to the plaintiff (below), by means whereof said plaintiff’ be-
came the LEGAL HOLDER and OWNER THEREOF ; that by said endorsement
Stevens & Bro. ordered defendants to deliver, and the defendants by
their said instrument in writing undertook and promised to deliver the
product of said hogs to the plaintift whenever they should be after-
wards thereunto requested ; by means whereof, and by force of the stat-
ute in such case made and provided, defendants became liable to deliver
to plaintiff the product of said hogs on demand, at, &e.; that the pro-
duet of ‘said hogs was large, to wit; 560 hams, 560 shoulders, 560 sides,
280 heads, and 10,000 ibs. of lard, which product was ot great value,
to wit, of $2,500; that plaintiff afterwards, on or about June 12, 1859,
produced said writing so éndorsed by said Stevens & Bro., and so held
by plaintift, and presented to defendants, at, &e., and demanded the
said product, to be then and there delivered to him, and that defendants
then and there refused to deliver the same or any part thereot’ to him,
to his damage $2,500. Wherefore, &e.

2d. The second count is like the first, except that it avers a demand
for the product on May 23, 1861, instead of June 12, 1859.
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3d. The third count states that on Jan. 21, 1859, defendants (below)
made their certain instrument in writing ot' that date and delivered the
same to Stevens & Bro., in and by which said instrument in writing
defendants, in consideration of the reccipt by them of 280 hogs weigh-
ing 45,545 pounds from teams in their pork house, promised to deliver
the product of said hogs to the order of Messrs. Stevens & Bro., which
said writing is in the words and tigures tollowing (setting out same instru-
ment as in the two previous counts), and avers that Stevens & Bro. after-
wards, on the day and year aforesaid, endorsed said instrument in wri-
ting, by which endorsement said Stevens & Bro. ordered said product
of said hogs in said instrument in writing mentioned to be delivered to
the legal holder of said instrument; that afterwards, on the day and
year aforesaid, at, &ec., said Stevens & Bro. negotiated said instrument
and passed the same out of their possession, and afterwards, on the
day of ——— 1859, at, &e., said instrument was sold and delivered to
plaintiff; by means whereof, and by force ot the statute, &e., defend-
ants became liable, and by said instrument they undertook and promised
to deliver to plaintift said product of said hogs on demand of said plain-
tift; according to the tenor and eftect of said instrument and the en-
dorsement atoresaid ; that there was a large product of' said hogs, and
of great value, to wit, of $2,500; that afterwards, on May 23d, 1861,
plaintiff’ being the legal holder ot said instrument, produced the same
endorsed uas aforesaid, and with the following order written inunediately
above the siguature of said Stevens & Bro., across the back of said in-
strument, to wit: ¢ Deliver to the order of William A. Smith,” and pre-
sented the same to detendants, at, &e., on the last «foreswid day, and
demanded said product of said 280 hogs to be then and there delivered
by defendants to plaintiff, which was retused, &e., to the damage, &c.,
of $2,500.

PLEA S.

Ist. The general issue.

2d. That the hogs in the narr mentioned were none of them receiv-
ed from Stevens & Bro. as alleged, nor were any part of them ever
owned by Stevens & Bro., but the same, at the time when, &e., were
the exclusive jroperty of defendants; that said alleged promises, if
made, were without consideration, and it said instruments of writing
were endorsed and negotiated, and came into the possession of plain-
tiff, it was long after the same became due, to wit, on June 12, 1859,
without the knowledge of defendants, and not in the ordinary and usu-
al course of trade, d&e., and concluding with a verification.

8d. That the hogs in the narr mentioned, at the time when, &e., were
the exclusive property of defendants; that said instruments in writing
were made and delivered by defendants to said Stevens & Bro. as col
lateral security only to said Stevens & Bro. for the payment by defend.
ants to them of any balance ot account that might thereafter, on settle-
ment between them, be found due from defendants to them, and on
condition then and there made and agreed between defendants and
Stevens & Bro., that neither of' said instruments in writing should be
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negotiated or assigned by said Stevens & Bro., except on failure of de-
fendants to pay such balance as should be found due as aforesaid, and
that on payment of such balance, said instruments, all and singular,
should be immediately delivered up by said Stevens & Bro. to defend-

ants; that before either of said instruments were assigned and passed

into the huands of plaintift, to wit, on May 28, 1859, detendants had a
full accounting and settlement with said Stevens & Bro., whereby there
was then and there found due from defendants to said Stevens & Bro.
a balance of §505.46, which balance was then and there paid by de-
fendants to said Stevens & Bro., and said instruments of writing were
afterwards, on the day last aforesaid, demanded Ly defendants from
said Stevens & Bro. in accordance with the aforesaid terms and condi-
tions of their execution and delivery; that defendants, at the time of
said settlement and payment as aforesaid, had no notice or knowledge
that either of said instruments in writing had been endorsed, negotiated
and passed out of the hands of said Stevens & Bro., and that since
said settlement and payment, defendants have in nowise been owing or
indebted to- said Stevens & Bro., which they “are ready to verity,”

&e.

4th. That the hogs in said narr mentioned, at the time when, &e.,
were the exclusive property of defendants, to which Stevens & Bro.
had no title -or claim whatever; that the promises and instruments in
writing in the narr mentioned, if made and delivered as alleged, were
without consideration therefor, but were made and presented by de-
fendants to said Stevens & Bro. gratuitously and in trust, to be held by
them only as security for the payment by defendants“to them of such
balance as might, on scttlement ot account, be found and stated to be
due from defendants to said Stevens & Bro., and upon condition that
said instruments of’ writing should not be negotiated or*assigned by
Stevens & Bro., except on failure of' defendants to pay such balance as
might be found due as aforesaid, and that on such payment said instru-
ments of writing should, all and singular, be by said Stevens & Bro.
re-delivered to defendants; that on May 28, 1859, defendants and said
Stevens & Bro. had a full accounting and settlement, whereby a balance
of $505.46 was then and there found and stated to be due from defend-
ants to said Stevens & Bro., which said balance defendants then and
there paid to said Stevens & Bro. in full satisfaction and discharge
thereof’; that defendants, since said settlement and payment, have been
in nowise indebted to said Stevens & Bro.; that afterwards, on the day
and year last aforesaid, defendants demanded.of said Stevens & Bro.
the re-delivery of said instruments of' writing, all and singular; that at
the time of' said settlement and payment as aforesaid, defendants had
no notice or knowledge that cither of said instrpmonls of writing had
been endorsed, negatiated or passed out of the hands of said Stevens
& Bro.; that if the same, or either pf' them, were endorsed, negotiated
and passed, as in said narr alleged, it was without the authority, knowl-
edge or assent of defendants thereto, and long after the same had Ue-
come due and payable, to wit, on January 26, 1859, and not by absolute
sale and delivery thercof in the ordinary course of trade, but as collat-
eral, to wit, to D. HHoward, Smith & Co., as security for the payment of
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a certain promissory note made by said Stevens & Bro. to D. Howm'('{
Smith & Co., for the payment to them of $2000, in 30 days after the
date thereof, with interest at the rate of 10 per cent. per annum, and
dated January 26,1859, which said note was afterwards, to wit, on May
24, 1859, fully paid by said Stevens & Bro. to said D. Howard Smith
& Co.; that if plaintiff came into possession of said instruments of wri-
ting, or either of them, it was not by absolute purchase and sale there-
of in the usual and ordinary course of trade, but by delivery thereof to
him by said D. Howard Smith, for hazard and speculation, and
without consideration, and long after the same had become due and
payable, and after the payment by said Stevens & Bro. of said $2000
note as aforesaid, to wit, on or about June 12, 1859 ;—which they are
ready to verify, &c., with which said pleas an aflidavit of merits by
said defendants below was duly made and filed.

To said second plea pluintiff filed his replication, that said instru-
ments in writing were not made and delivered voluntarily and without
consideration therefor; that they were not endorsed, negotiated and
recetved by pluintiff atter the same had respectively become due and
payable according to the legal tenor and eff:ct thereof, respectively.

To the fourth plea plaintift replied, that said instruments in writing
were not made and delivered without consideration, and were not made
and gratuitously presented by defendauts to Stevens & Bro. in trust, to
be held by them as security for such balance as might, on settlement of..
accounts, be found due to Stevens & Bro., and were not endorsed, ne-
gotiated and passed after the same respectively became due and paya-
ble according to their legal tenor and effect; that said Stevens & Bro.
did not pay and discharge said $2000 note before said promises and
instruments in writing sued on were endorsed, negotiated and delivered
to plaintiffy that plaintiff did not come inio possession of' said instru-
ments in writing by delivery to him by said D. Howard Smith & Ce.
for hazard and speculation, without consideration, and «fter the same
had become due and payable, and after the payment by Stevens & Bro:-
of said $2000 note.

To the 8d amended plea plaintiff filed his general demurrer, and de-
fendants joined in demurrer.

The court sustained said demurrer to said 3d amended plea, and
ruled the same insufficient, with leave to defendants to amend, where-
upon defendants elected to stand by said plea.

BILL OF EXCEPTIONS..

That on the trial of said cause before a Jjury, the plaintiff called Wm.
H. Worden, who testified in substance as follows: That on or about
June 12, 1859, I went to defendants’ place of business, No. 114 West
Harrison Street, and saw one of the defendants, and made demand of
the product of this receipt, and defendant replied that he had not got it.
I made the demand for William A. Smith, the assignee of the receipt;
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I was there once since; it was May 23, 1861; I went with Mr. Caul-
field, who presented the receipt to one of defendants, and asked for the
product or stwff’ mentioned in said receipt; defendant replied, that he
had not got it. The defendants admitted their signature to said re-
ceipt.

37 Plaintiff’ then oftered as evidence to the jury, the receipt referred to
by the witness, of which the following is a copy :

“ Chicago, January 21, 1859.
“Received, from teams in our pork house, No. 114 West Harrison
street, 280 hogs, weighing 45,545 1bs., the product of which we promise
to deliver to the order of Messrs. Stevens & Brother endorsed hereon.
“G. & J. STEWART.”

Upon the back of" which is an endorsement, as follows:
“Deliver to the order of William A. Smith.
“STEVENS & BROTHER.”
Whereupon defendants objected to the admission of said instrument of”
writing, cndorsed as aforesaid, as evidence to the jury in said cause,
18 Ist. Because said writing is not assignable under the statute so as to
cnable the assignee thereot' to sue thereon in his own name;;

2d. Because it is not a promissory note, and does not of itsclf im-
port a good and sufficient consideration for the promise therein express-
ed, and that the plaintiff hath not alleged in his narr, nor proved a suf-
ficient consideration for said promise.

But the court overruled said objection and allowed said writing to
be read and given in evidence to the jury ; to which ruling and decision
defendants then and there excepted ; whereupon said writing was read
and given in evidence to the jury.

Plaintiff then called Wmn. H. Fuller, Henry Milward and Henry Am-
ulong (pork packers and produce dealers), as witnesses in said cause,
and oftered to prove to the jury, by them, the “mercantile meaning ™
of the word “product,” as used in said instrument of writing, and also

39 Lo prove by them the value (on or about June 12,1859, and on or about
May 23, 1861,) of such product as they (said witnesses) understood the
meaning of said word “product,” in xaid instrument, to import.

Wherceupon defendants objected to the introduction of such proof in
said cause,

1st. Because there are no allegations in plaintift®s nare that said word
‘“product ” had, or was used in said instrument as having any unusual
or local sense or meaning thereof';

2d. Because it was not competent for plaintift to prove the value of
any alleged or supposed product to which said insttument might refer,
at the several different times alleged in said narr;

3d. Because plaintift hath not made, by his allegations and proofs,
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such a case as entitled him to prove to the jury the value of any pro-
duct whatever.

But the court overruled said objections, and decided that such evi-
dence might be given to the jury in said cause.

Whereupon defendants excepted to said ruling and decision.

Plaintift’ therenpon called and examined, as a witness, Wm. H. Ful-
ler, whose testimony therein was in substance as follows: “I am a
pork packer in the city of Chicago. The product of hogs is pork and
lard ; in 280 hogs there would be twice that number of shoulders, hams
and sides, and 280 heads, and a certain amount of lard.  The simplest
form of hog product would be fresh pork cut into suitable pieces for
packing. If it was to be kept any length of' time, it would have to be
dry salted and cured. 1 am not acquainted with the value of' ¢hog
product’ at the times to which you refer.”

Plaintift’ then called and examined, as a witness in said cause, Henry
Milward, whose testimony was in substance as follows: “I am a pro-
vision broker in the city of Chicago. My business embraces the pur-
chase and sale of hogs and pork. I am acquainted with the value of
hog product on or about June 12th, ’59. Mess pork at that time was
worth $17 a bbl.—dry salted hams, packed, were worth from 8 to 8} cts.,
dry salted shoulders, packed, 6 cents, prime pork $13 50 a bhl.—prime
lard 114 cents per pound, sides 7 cents; there were, however, no sides
in the market at that time. Those are the prices indicated in the pub-
lished list of Prices Current at that date, which I have before me, and
which I believe correct. The ¢ mercantile meaning’ of the word ¢ pro-
duct’ in this receipt is cured meat and lurd.” Plaintittthen called and
examined as a witness in said cause, Henry Amulong, whose testi-
mony therein was in substance as follows:

“I am a provision dealer and pork packer in the city of Chicago.
(Question by plaintiff.) ¢ What is the mercantile meaning ot the word
product’ in this receipt, (showing the witness the atoresaid instrument
of writing.) (Answer.) ¢If called for the next day, it would be green
pork cut into proper shape for packing. If called for a week after, it
would be the same pork cured.” [Question by plaintiff ] What would
be the value of the product of 280 hogs, weighing 45,545 Ibs., on or
about June 12th, ’59? [Answer] ‘280 logs, weighing 45,545 lbs.,
would make :

280 Heads, worth - - - $ 98 00 green.
560 Hams, L - - - 453 60 ¢
560 Shoulders, * - - - 336 00  «
Lard, &ec., of 280 hogx, - - - 323 40 «
Rumps, - - - - 42 00 «
Sides, : 3 - : 1149 75«
Making in the agregate, - - - $2402 75

And the plaintiff offered no other evidence in said cause, whereupon
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defendants objected to said testimony of said witnesses, Fuller, Mil-
ward and Amulong, and of each of them, and to every part thercof,
and moved the court to rule the same and every part thereof from the
consideration of the jury, for the reasons aforesaid offered against the
introduction of such testimony, and for other reasons in said c¢ause man-
ifests.  But said court overruled said objections and motion, and de-
cided that the whole of said testimony and every part thereof was
compitent and proper for the consideration of the Jury in said cause,
and defendants then and there excepted to said rnling and decision.

Defendants then called said Amulong, and asked him to state to thy
court and jury, when, according to the custom ot merchants in the city
of Chicago, said instrument of writing would be deemed and con-
sidered as demandable. To which said question said witness answered.
“ On the next day, or as soon as the Zogs could be cut.” Said witness
also stated, in answer to a question of plaintiff, that when hogs are de-
livered to be cut a reasonable time would be allowed before the pro-
duct would be demanded. It would not be expected that it would be
called for the next day, although he supposed it might be.

Defend.ants then called Enoch B. Stevens, as a witness for them,
who testified to the court and jury that he was one of the firm of'  Ste"
vens & Brother,” to whom said instrument of writing was made and
delivered, and that he endorsed and delivered the same to D. Howard
Smith & Co., on January 26, ’59. And thercupon, defendants stated
that they, offcred further to prove by said witness, Stevens, that the
hogs, in aid instrument mentioned, were not received from said Stevens
& Blothu, and were not at the date of said intrument of writing owned
by said Stevens & Brother—that said Stevens & Brother received said
instrument from defendants to be held by them as collateral zecurity
only, for the payment of any balance of account that might be found
due on settlement of accounts from defendants to said Stevens &
Brother. That on May 28, ’59, defendants had a settlement with
Stevens & Brother, on which a balance of £505 46 was found due
tfrom defendants to Stevens & Brother, and was paid, and the return
of suid instrument of writing demanded,—that on January 26, ’
said instrument of writing was assigned by Stevens & DBrother to
D. Howard Smith & Co., as collateral security for the payment of a
certain promissory note, of Stevens & Brother, to D. Iloward Smith
& Co., for 2000, due 30 days from date, with ten per cent interest,
and dated January 26, '59. That on May 24, ’59, said note was paid,
and that on or about June 12, ’59, said D. Howard Smith transterred
said instrument of writing to the plaintiff. The court decided such evi-
dence to be inadmissible unless defendants could prove that said
instrument of writing was transferred to D. Ioward Smith & Co.
after January 26, ’59; or, that the plaintiff had notice of such facts at
the time said instrument of writing was transferred to him. And
defendants’ counsel stating his inability to prove such facts lust men-
tioned, or either of them, said court excluded the evidence so offered
by defendants. To which ruling defendants thenand there excepted,
and no further testimony or evidence was offered by either party in
said cause to said jury. And the jury brought in and rendered their
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verdict in said cause in favor of the plaintiff and against the defend-
ants for the sum of $2402 75 damages therein, whereupon the de-
fendants moved said cause to set aside said verdict, and to grant
them a new "trial in said cause for that,

Ist. The cause erred in admitting improper evidence on the part
of said Williain A. Smith, on the trial of said cause.

2d. The court erred in rejecting proper evidence oftered at the
trial of said cause on the part of the said defendants, George and James
Stewart. :

3d. That said verdict is against the law and the evidence in said
cause.

And said court overruled said motion, to which ruling and decision
the defendants then and there excepted, and judgment was thereupon
entered in said court against the defendants upon said verdict, and de-
fendant prayed their bill of exceptions, etc., which was granted and
entered of record, ete.

ASSIGNMENT OF ERRORS.

And the said George Stewart and James Stewart, now come and
say, that in the record and proceedings aforesaid there is manifost
error i this—to wit:

[. Said court below erred in sustaining said demurrer of said
William A. Smith to their said third amended plea.

IL In allowing said receipt, or instrument in writing to be given
in evidence to the jury in said cause.

ITI. In permitting said William A. Smith to give evidence to the
) S o

Jjury of the “mercantile meaning” of said instrument in writing, and of

the word ‘““product,” as used therein.

IV. In permitting said William A. Smith to sive evidence to the
Jury of the nature and value of “/og produc” i general, without
limiting such testimony to the specific product alleged in his 2w, and
proved to have been duwly demanded.

V. In rejecting the evidence oftered by said defendants below, tend-
ing to establish the facts, or either of them, set forth in their 2d and
4th pleas, ov either of them.

VI. In overruling their motion for a new trial in said cause.
VIL. That said judgment was given in favor of the <aid William A.

Smith, whereas, by the laws of the land, it ought to have been aiven
in favor of the said George Stewart and James Stewart,



POINTS.

1st. The ¢ instrument” declared on and given in evidence at the trial
below, is not assignable so as to authorise the holder to bring suit in
his own name. (Purple’s Ill., Statutes, Ch. 73, sce. 3.)

2d. Said “instrument” if assignable under the statute, is not a
“ promassory nate,” and does not import and dispense with the neces-
sity of alleging and proving « considerution fur the alleged promise.
(24 TI. R. 170.)

3d. Said instrument was, on the 26th of January, 1859, “0:er due,”
so far, at least, as to put an ovdinarily prudent man upon inquities con.
cerning all equities which the makers might have against it in the
hands of the promisecs.

4th. The third amended plea to the navr of plaintiff below avers, (and
the demurrer thereto admits) that plaintift below obtained said instru-
ment, of writing after May 28, 59, which fuct [it' said instru-
ment, at that date, is to be considered “over due,” so tar, at least, as
to put an ordinarily prudent man upon enquiry concerning any
equities which the “makers or other persons apparently liable” thereon
might have against it,] constitutes, in connection with the other aver-
ments of said plea, a complete defence to the suit. 22 IIl. R. 573.

5th. If said demurrer to said plea was sustainable at all, it should
have been carried back and sustained against the plaintiff’s narr, which
is fatally defective, and is not cured by verdict. 1 Chy. Pl 330,~1.
N. 615,—10 Wend. 487. Price vs. Easton, 1 Nev. and Man. 303.

6th. The court below improperly permitted plaintiff below to give
evidence to the jury tending to prove the meaning and legal import of
said instrument in writing, and of the words or terms thereof:

7th. The court below improperly permitted the plaintiff below to give
evidence to the jury of the nature and value of “hog product” in
general under the issues joined in the case.

8th. The court below improperly rejected important and material
evidence offered by defendants below.

9th. The verdict was against the law and the evidence in the case.

A. E. WOLCOTT,
Aety. for Plaintitf.
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