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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A. D. 18863.

ISRAEL SHOUDY

8.

Directors. of Schools of

No. 88, Range No. 2, east,
Lee County, State of
Illinois.

|
|
District No. 1, Township + Error lo Lee County.
1
J

ABSTRACT OF RECORD.

The complaint before Owen Cornell, Justice of the Peace, is as follows,

to wit, which is set out at large in the bill of exceptions hereafter, p. 23 ;

Notice to Shoudy to quit possession, dated Feb. 11th, 1859.
Summons issued Feb. 21st, 1859.
Summons served Feb. 22d, 1859.

Tried before justice and jury, March 3d, 1859, and verdict of guilty,

and order for restitution of premises.

Motion by defendant below, before the justice, to dismiss the com-

plaint, overruled by the justice.

Motion by defendant below before the justice, on account of improper

parties plaintiff, overruled by the justice.

Appeal bond by defendant below filed in the Cireuir Court of Lee

County, March 30th, 1859.
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Motion in the Circuit Court by the defendant to dismiss the suit for
want of improper parties plaintiff, overruled by the Court, and leave
given by the Court to the plaintifs below to amend the title to the suit
by substituting the corporate name of the plaintiff; and to the decision
of the Courtin overruling the defendant’s said motion to dismiss the
suit, and to the decision of the Court in granting leave to the plaintiffs
to amend the title of said suit, the defendant then aud there excepted.
May Term (14th) 1859. :

Teb. Term, a. p.1860. Causc tried in the Circuit Court before Judge
Eustace and a jury, and verdict of guilty.

Instructions appear in fullin the bill of exceptions.

Motion for a new trial overruled by the Court, and exceptions taken
by the defendants below to the overruling aforesaid.

. Bill of Eaceptions.

Srate or IuLiNors, | I the Lee County Uircuit Cowrt, of the 1eb.
Les County. § % Term, A. D. 1860.

School Directors of School District]
No. 1, In Township No. 88,
Range No. 2, East,

in Lee County, ¥ Appeal, forcible entry and detai er.

|
V8. |
ISRAEL SHOUDY, Appellant. |

Be it remembered, that on the 22nd day of February, A. n. 1859, Israel
Shoudy, the above named detendant, was summoued to appear before
one Owen Cornell, Esq., a Justice of the Peace in and for the said Lee
County on the 3d day of March then next ensuing to answer the complaint
of Christopher Vandeventer, Robert Smith and George Hollenbeck, the
School Directors of School District No. one (1) County and State afore-
said, for a forcible entry and detainer of certain premises and tenements
in said summons described, and which said premises were in said sum-
mons deseribed as the tenements and possession of the said Christopher
Vandeventer, Robert Smith and George Hollenbeck, the School Direct-
ors aforesaid, and in obedience to said summons the said Israel Shoudy
did, on the 3d day of March atoresaid, appear before the justice as he
was commanded, to answer the said complaint, and the cause being
ready for hearing, a jury was empaunnelled to try said cause, and there-
upon the following complaint being produced as the foundation of said
cause, to wit:
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Srate or IrLiNos, |
Lee County. v

The complaint of Christopher Vandeventer, Robert Smith and George
Hollenbeck, Directors of School District No. 1, in Town 38, range 2
east, in said County, upon the oath of George Hollenbeck, one of the
said directors. Owen Cornell, one of the Justices of the Peace of said
County, is informed and given to understand that Tsrael Shoudy, on the
17th day of January, a. p. 1859, at said District No. one (1) in said
County, did unlawfully make a forcible entry into the tenements and
possession of the above named School Directors, to wit: The School
house in said School District No. one (1) situated on the northwest quar-
ter of Section thirty-six (86) Town 28, range 2 cast, said tenements being
known as the Allen’s Grove School Iouse, and then and there, with
strong hand and multitudes of people, unlawfully eject and expell the
said directors from the said tenements and possession wherein the said
directors had at the time aforesaid an estate and were in possession of
said tenements, and the said directors and their successors in office had
been in the quiet and peaccable possession of said tenements for seven or
eight years, last past, and that the said Israel Shoudy, still doth hold
and detain the said tenements and possessions from the said Christopher
Vandeventer, Robert Smith and George Hollenbeck, directors atoresaid,
unlawfully, forcibly and with strong hands, against the form of the stat-
ute in such case made and provided.

Therefore, They pray that the said Israel Shoudy may be summoned
to answer the said complaint. GEorGE HOLLENBECK.

Subscribed and sworn to before me the 2d day of February, a. ». 1859.

OwEN CorNELL,
Justice of the Peace.

The said defendants filed the following motion to dismiss said suit,
to wit:

Said complaint was not made as the foundation of said cause and
proceedings, but was made as the foundation of the proceedings in a
former cause between the same parties, in which former cause the plain-
tiffs, or complainants, were non-suited. "Which said motion was, by the
said justice, overruled and filed with the papers in said cause.

The said defendant then meved the Court to dismiss said canse for
the following reasons, viz:

1st. Because said action should have been commenced in the name of
the Township Trustees.

2d. Because said plaintiffs were ot and ave not, by law, authorized to
bring such suit.
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3d. Said plaintiffs ave not directors as set forth in said complaint.
The Court again overruled the motion to dismiss and filed the reasons
above set forth among the papers in said cause, Thereupon the trial of
this cause was had bLefore said justice aforesaid ; and after hearing the
evidence the said jury returned a verdict finding the defendant guilty,
and judgment was by said justice rendered against the said defendants,
but trom which judgment the said defendant took an appeal to the Lee
County Cireunit Court according to the form of the statute in such case
made and provided.

And afterwards, to wit: At the May Term of the said Lee County
Circuit Court, A. p. 1859, the said appeal being upon the docket of said
Court, and the said parties appearing by their respective counsel, and
the said cause coming on to be heard, the said defendant, by his counsel,
entered his motion to dismiss said canse for reasons already assigned be-
fore, and filed with said justice Cornell, at the time of the trial in the
Court below, and overruled by said justice, to wit: That said comnplaint
was not made as the fonndation of this cause and the proceedings here-
in, but was made as the foundation ot the proceeding in a former cause
between said plaintiffs in which cause the same plaintiffs were non-suited ;
also because said action should have been commenced in the name of
the Township Trustecs; also because said plaintiffs were not, and are
not, by law, authorized to baing such suit, and also because said plain-
tiffs are not directors as set forth in said complaint.  The said motion to
dismiss was thereupon by the Court awarded aund to which ruling of
the Court the said defendant, by his counsel, then and there excepted,
and afterwards, to wit: on another regular day of the May Term afore-
said of the said Lee County Circuit Court, on the motion ot the plain-
tiff in said cause the Clerk of said Court was directed by the Court to
amend the title of said cause upon the docket of said Court by substitu-
ting the corporate names ot the said plaintiffs herein. to which order of
the Court the said defendant, by his counsel, then and there objected, but
the said objection was by the Court overruled, and to which ruling the
said defendant, by his counsel, then and there excepted.

And atterwards, at the February Term of said Court, a. p. 1860, the
said defendant in said cause moved the Court to dismiss said caunse be-
cause that the said plaintiffs had not instituted said suit in their corpor-
ate names, which said motion was by the Court overruled, and to which
ruling of the Court the said defendant, by his counsel, then and there ex-
cepted, and so the cause was tried at said term ot said Court, betore
said Court and a jury, and at the trial of said canse two of the plaintiffs
in said cause, to wit : Christopher Vandeventer and Robert Smith were
introduced as witnesses for and in behalf of fhe plaintifts, to which the
said defendant objected on the ground that inasmuch as the said persons
were plaintiffs herein, they were personally liable for the costs herein ;
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but the Court overruled the objection, and to which ruling the said defend-
ant, by his counsel, then and there excepted; and so the said Vande-
venter and the said Smith were sworn and gave their evidence in this
cause before said jury so empannelled in said cause.

The defendant then asked the Court to give the following instructions
to the jury, to wit: The fact it proven that the owner of the house in
question, may have allowed the School directors to occupy the same
without objection, does not give the plaintiffs a right to retain the posses
sion against the owner longer than le shall consent.

That this action only lies to recover the possession ot real estate wrong-
fully taken and withheld from the plaintitt.

That it the defendant was, at the time of entry complained of, the
owner of the land on which the house in controversy situate, and was
then entitled to the immediate legal possession ot the same, that he
would have, and did have, the same legal right to the possession of the
building.

The Court retused to give the above instruction, to which refusal the
said defendant, by his counsel, then and there excepted.

‘Ihe said defendant also asked the Court to give the following instruc-
tion, to wif:

That where possession only is relied upon, and without a claim of
legal right on the part of the plaintifts, the plaintiffs n-ust prove an
actual manual possession of the premises either by the plaintifts or their
agents, and that they were forcibly expelled by the defendant, if it is
admitted that the defendant was the owner of the property at the time of
the act complained of'; which instruction the Court gave, but with the fol-
lowing modification and addition, to wit: But it during the month of
January, 1859, the house was occupied as a school house, by a teacher
in the employ of the plaintifts, such occupation is, for the purposes of
this trial, a sufficient actual and manual possession by the plaintiffs, and
if the defendant, during said month, removed the lock from the door of
said building and put personzl property into said building, and locked
the same up, with a lock by him then put on the door, such entry by
him is a « forcible entry within the meaning of the law.”  To the giving
of which instruction, with the addition thereto Ly the Court, the defend-
ant, by his counsel, then and there excepted.

On behalf of the plaintifts in said cause the Court was asked to give,
and did give, the following instructions, to wit:

The plaintift asked the Court to charge the jury, that if they find
from the testimony that the School Directors of said district had in the
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mouth of Janunary, s, p. 1859, possessed of the school house
PR s
by having a district school taught therein, and that while
- D 0 E=) ’
house was so oceupied, the defendant unlawfully took posse

school house and locked it up, then the jury ought to
guilty.

in question
said school
ssion of’ said
find the detendant

That it the Jjury find from the evidence th
tion was, in the month of January, i,
school under the authority and dircction of the School Directors of dis-
trict No. 1 atoresaid, and while said school was being taught in said
school house, the defendant unlawtully, and without permission trom the
directors, entered sajd school house, put his property thevein and locked
it up, then the Jury to find the defendant guilty.  To all of which in-
structions of  said plaintitf, by the C
of the same, the said defend

at the school house in ques-
D. 1859, occupied by a district

ourt so given, a.d to the giving
ant, by his counsel, then and there excepted.

And the said jury, after hearing the evidence and the argument ot
counsel, and the instructions of the Court in this behalf, returned a
verdict that the defendant was guilty ot a forcible entry and detainer.-—
The said detendant then entered his motion for a new trial, which said
motion was by the Court overruled, and to which ruling of the Court
the said detendant, by his counsel, then and there excepted ; and so
Judgment was rendered in favor of the plaintiffs in said cause for DOsses-
sion of the premises in coutroversy, and for costs.

Wheretore the said defendant prays that this, his bill of exceptions,
ay be signed and sealed aud made 2 part of’ this record in the procced-
ings in said suit or action, which is accordingly done.

Joux V. Evstace, [L. s.]
Judge 22d Judicial Cireuit,
Endorsed.  Filed as of March 25th, 1860).
J. J. Boaroyax, Clerk.
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ASSIGNMENT OF ERRORS.
36 The plaintift in arror assigned the following as errors on, or contained

in, the foregoing record of the proceedings in eaid cause or action :

1st. The complaint (or which purported to be such on the record) is
insuflicient.

2d. The complaint was made and sworn to, nine days or more before
«demand made in writing for the possession of said house by the plaintiffs.

3d. It was over twelve days from the time of issuing the summons to
the day ot trial.

4th. The summons issued one day before the plaintift Hollenbeck
made his said complaint.

Sth. The summons was served twelye days before the trial.

6th. The justice of the peace issued precept for the jury two days
after the trial.

Tth. Said jury appeared before sajd Justice to hear and try said cause
two days before they were served with a precept to do so.

8th. Said justice eutered Judgment against defendant (plaintift in
error) one day before he had issued his precept for the jury, and said
Jury brought in their verdiet one day before the said Justice entered up
his said judgment.

9th. The said justice did not issue a precept to the sheriff, coroner, or
auy constable at the time of issuing said summons commanding him to
summon twelve good and lawful men of the county to appear before him
at the return of such summons to hear and try?

36

aid complaint.

10th. There is a material variance between the complaint and the
summons. $

Grorsin the  11th. At the May Term, . v. 1859, of the sirenit Court of Lee

it vauth County, the said defendant (said cause being then pending in said Court)
by his counsel, entered his motion to dismiss said cause for reason as-
signed and filed with Justice Cornell at the time of the trial in the Court
below and overruled by said justice, to wit: That said complaint was
not made as the foundation of this cause and the proceedings herein, but
was made as the foundation of the procedings in a former cause between
said parties, in which former cause the said plaintifts were non-suited ;
also because said action should have been commenced in the name of the
Township Trustees : also hecause said plaintiffs were not; and are not, by
law, antherized to bring such suit ; and, also, because said plaintiffs
are not dircetors as set forth in said complaint. The said motion to dis-
miss was, theretore, overruled by the Court.
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12th. And afterwards, to wit: atsaid May term of said Court, on the
motion of said plaintiff in said cause, the Clerk of said Court was di-
recied to amend the title of said cause on the docket of said Court by
substituting the corporate name of said plaintiff Lierein, to which order
of the Court the said defendant then andethere objected, but the said ob-
Jection was overruled by the Court.

13th. And afterwards, to wit: at the February Term, s. n. 1860, of
said Court, the said defendant in said cause moved the Court to dismiss
said cause because that the said plaintiffs had not instituted said suit in
their corporate names, which motion was overruled by the Court.

14th. And at the trial of said cause, to wit: at said February Term of
said Court, two of the plaintiffs in said cause, to wit : Christopher Van-
deventer and Robert Smith were introduced as witnessess for, and in
behalt of the plaintiffs, to which detendant objected on the ground that
inasmuch as said persons were plaintiffs herein they were personally li-
able for the costs hierein ; but the Court overruled the objection and so the
said Vandeventer and Smith were sworn and gave their evidence in this
cause before the jury then and there empannelled in this cause,

15th. The Court retused to give the instructions to the Jury asked tor
* by the defendant.

16th.  The Court meditied the last instruction asked for by the defend-
ant before giving the same, to which giving the same to the jury with
the addition theveto made by the Court, the defendant, by his counsel,
objected, but the Court overruled the objection.

17th. The Court gave the instructions asked for by the plaintiff to the
jury.

18th. The Court overruled the motion for a new trial.

The errors above assigned as having been commited by said Circuit

Court are preserved in a bill of exceptions which is a part and parcel of
said record.

GRAY, AVERY & BUSHNELL,
Attorneys for Plaintiffs in Kyror:
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Supreme Court of Jllinois,

TILIRD GRAND DIVISION.

APRIL TERM, A. D., 1863.

ISRAEL SHOUDY, PraNtirr 15 Ergox.

8.
SCLOOL DIRECTORS OF DISTRICT No. 1, TOWN-
SHIP 388, RANGE 2, IN LEE COUNTY, DEFERDANT IX
Error.

—
Brief for Defendant in Error,
I

Tue defendant in error (plaintiff below) was described in
the commencement of the complaint thus: “Christopher
Vandeventer, Robert Smith and George Iollenbeck, Directors
of School District No. 1, in Town 38, R. 2, E. in said [Lee]
County,” and in subsequent portions of the complaint as “the
said Directors,” and as “Directors as aforesaid;” and in the
summons issued by the Justice as “School Divectors of Dis
trict No, 1,” &e.; and the same upon the Justice’s docket, and
in the appeal bond filed by the plaintiff in error,

It is apparent from the entire record that the suit was
brought by the corporation as plaintiff, and net by the di-
rectors in their individual capacity.

The individual names of the directors were surplusage, and
the court below properly dirvected that the cause should be
docketed in the corporate name of the plaintiff without re-
gard to the individual names of the directors.

In the case of Patrick vs. Rucker, County Judge &e., 19
TL., 439, the plaintiff was described in the declartion as fol-
lows :  “Henry L. Rucker, County Judge of Cook County,™
und it was held that the individual name of the County
Judge was surplusage, and the declaration was regardect
the same as if the personal name of the Jjudge had not heen
there. and only the official designation of the oftice had beew
used as plaintift.

Latrick vs. Rucker, 19 1., +40.
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In the case of Zrazier vs. Laughlim et al. County Com-
massioners of Adams County, 1 Gilm, 347., it is held that the
prefixing the proper names of the Commissioners was entirely
surplusage, and as such their names miglit have been stricken
out at any time.
Lrazier et al. vs. Laughlin et al., 1 Gilm., 361.

[t is admitted that the court cannot under the color of an
amendment, change the parties to the suit where there 7s
nothing in the record to wmend by.  Henckler vs. Monroe
Co., 27 1Ul., 40, Lake vs, Moss, 11 IL., 589.

But in this case the corporate name of the plaintiff below
was substantially given in the complaint; and all the amend-
ment that was required was to strike out of the the title of the
‘ause the individual names of the directors, which, under the
authorities above cited, was clearly allowable.

II.

1. The bill of exceptions does not contain any of the evi-
dence produced on the trial; but shows that two of the indi-
viduals named as directors, were sworn and examined as
witn esses.

Admitting, for the purpose of the argument, that these per-
sons were incompetent as witnesses; yet from anything that is
stated in the bill of exceptions this court cannot sce that the
plaintiff in error was prejudiced on account of these persons be-
ing examined as witnesses. It may be that their testimony was
favorable to the defendant below. This point is fully sus-
tained by the opinion of this court in the case of Pursons vs.
Dunaway, + Seam., 194, wherein the following language is
held :

“It appears from a bill of exceptions tendered by Parsons,
that on the trial in the circuit court, Dunaway was oftered as
a witness to prove nsury between the original parties to the
note; and that the court admitted him as a witness, notwith-
standing the objection of Parsons. The testimony given by
him is not inserted in the Dbill of exceptions.. This should
have been done, to enable this court to determine whether im-
proper testimony was received. Ilis testimony may not have
shown the usury, but on the contrary negativedit. Unless
it was improper, Parsons was not prejudiced by the in-
troduction of Dunaway as a witness.”

Larsons vs. Dunawvay, + Seam., 19+,
Miller s, Houck, 1 Seam., 501.
LRussell vs. Marting 2 Scam., +9+.
Hays vs. Smithy 3 Seam., $28.
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2. The directors as individuals were not interestel in the
result of the suit; the corporation was the party to the record,
and not the directors individually. The directors in their
personal capacity had no more pecuniary interest in the result
of the suit than any resident tax-payer of the district. In-
deed, it does not appear that the directors who were sworn as
witnesses were subject to taxation in the district. No ex-
cution ever issues upon a judgment recovered: against
School Directors. The collection of such a judgment is en- -
forced by mandamus, or a writ, in the nature thereof.
Seates Comp. of Stat., p. 448, § 49.

The directors in their personal eapacity are no more inte--
rested than any other resident of the district. A corpor-
ator in a public corporation, as a state, county, town or school
district, is a competent witness in behalf of his corporation.

1 Phil. Fv. Cow. & Ilills Notes page 42, 43, Note 21.-
Wilcock on Mun Cor. p. 146, § 350.

Canning vs. Pinkham, 1 N. H. Rep., 353.

Smidth vs. Barber, 1 Root 207, 208.

Watertown vs. Cowen 4 Paige, 510, 513.

Con. Society vs Perry 6 N. I1., 164.

The rule is laid down by the Supreme Court of Ohio in the:
case of M. F Church vs. Wood, 5 IHamn., as follows : In
cases where corporations of a public nature, comprehending the
divisions of the state, or institutions for charitable or pious
purposes, such as counties, towns, school districts, religious or
charitable societies, are parties to the record, cr intrested,
the members of the corporation, having no individual interest,:
are competent witnesses.” .

And to the same effect are the cases of

Cox vs. Way, 3 Blackf., 143, 145.
DMayor &e. vs. Wright, 2 Porter, 235.

IT1.
There 4s no error in the giving or refusal of Instructions.
1. The question of title is immaterial in a proceeding for
forcible entry and detainer, except to show the extent of pos-
session.
Brooks vs. Bruyn, 18 1ll., 539.
Cross vs. Ballinger, 18 1., 200.

2. If the plantiffs below, had the school house in question
occupied by a school being kept and taught therein under
their direction, at the time of the alleged forcible entry, this
would clearly amount to an actual possession on the part of the
school directors, within the meaning of the law.

Brooks vs. Bruyny 2+ Ils., 380.
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3. Inasmuch as the bill of exceptions fails to st forth an y
of the evidence npon the trial in the circait court, this counrt
cannot decide that the circuit conrt erred in refusing instrue-
tions asked by plaintiff in error, even if such instructions were
correet Jaw in the abstract.

§ Cunmings vs. Mclinney 4 Seam., 60.
1ull vs. Rogers 8 Scam, 6.
Leaton vs. Hemper 2 Scam., 368.

The presumption is “that the party complaining has in-
«corporated everything into his bill of exceptions, which is
necessary to present the full merits of his case upon the point
uabout which he complains.”

all vs. Rogers, 3 Seam., 6.
Cummings vs. Mellinney 4 Scom., 60.

4. It may be that there were admissions of facts made by
the plaintiff in error upon the trial in open court, which alto
gether dispensed with proof upon such points; and which would
warrant the court in asswming such facts to be beyond con-
troversy, and in instructing the jury accordingly.

Every intendment upon questions of fact, will be taken
against the party complaining where he fuils to incorporate
the evidence, or the facts agreed upon, in his bill of excep-
tions.

Hall vs. Rogers 8 Scam., 6.
Cumming vs. Melinny 4 Seam., 60.

Many of the errors assigned are altogether frivolous—for:
cxample, those which relate to the alleged irregularities upon
the trial before the Justice.

We presume it is unnecessary to cite authority to show
that this court will not examine into alleged errors interven-
ing before the cause became pending in the circuit court.

The complaint is good technially, as well as in substance.—
[t shows the corporation, the School Dircetors, to be the plain-
tiff; and the corporation—not the school directors personally—
is treated as the party plaintift throughout the whole proceed-
ing.  The court will not require that technical accuracy in
proceedings commenced before Justices of the Peace, as is
required in the practice of Superior Courts.

We have been obliged to submit this brief without having
seen the brief on the part of the plaintiff in error. It may be
" that we have failed to anticipate the points that will be made
on the opposite side; but we submit to the Court that the
vecord shows no reason why the judgment of the court below

should be reversed. JAS. K. EDSALL,
Aty for Deft. in Ervor.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1868.

ISRAEL SHOUDY

vs:

DIRECTORS OFj SCHOOLS of
District No. 1, Township No.
38, Range No. 2, East, Lee Coun-
ty, State of Illinois.

LError to Lee County.

POINTS FOR PLAINTIFF IN ERROR.

Amongst the many errors assigned, we desire to call the attention of
this Court particularly to the following, viz.:

We think the Court below erred in overruling the motion made by
the plaintiffin error in the Court below, to diswmiss the suit, for the want
of proper parties plaintift, and in directing the clerk to amend the title
of the cause by substituting the corporate name of the plaintifis. (See
Abstract, p. 24.)
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These Sc_l_xoo[l’ Directors are by statute a corporation, and by the com-
b | ) . v .

mon law tlle donstituent members of a corporation are not competent

witnesses for the corperation.

N

Whenever they are x'endoreld competent witnesses, they are mado
so by express statute, asis tlic case with many corporations, such as
counties, townships, &e. But we make the point, that no statute has
ever been passed making School Directors competent witnessess for
their corporation, and they are consequently incormpetent witnesses by
common law. d

=

The Coudlf bek’;\v, therefore, erred in allowing Vandeventer and Smith,
two of the bk* Gl Directors, who were parties to the suit, to be sworn as
witnesses fopt 3(57'corpomtion-ofthe School District. (See Abstract, p. 25.)
x - RS )

IiI.

The Court below erred in refusing to give the third instruction asked
by the defendant below. It is clearly law. It is as follows, viz.:

«“3d. That if the defendant was, at the time of the entry complained
of, the owner of the land on which the school house in controversy was
situate, and was then entitled to the immediate legal possession of the
same, that he would have, and did have, the same legal right to the pos-
gession of the building.”” (See Abstract, p. 27.),

J. WOOD, axn
GRAY, AVERY & BUSHNELL,
Attorneys for Plaintiff in Errar.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

ISRAEL SHOUDY |
vs.

Directors of Schools of

District No. 1, Township - Zrror to Lee County.
No. 38, Range No. 2, east, |
Lee County, State of |
Illinois. J

ABSTRACT OF RECORD.

The complaint before Owen Cornell, Justice of the Peace, is as follows,
to wit, which is set out at large in the bill of exceptions hereafter, p. 23 ;

Notice to Shoudy to quit possession, dated Feb. 11th, 1859.
Summons issued Feb. 21st, 1859.
Summons served Feb. 22d, 1859.

Tried before justice and jury, March 8d, 1859, and verdict of guilty,
and order for restitution of premises.

Motion by defendant Lelow, before the justice, to dismiss the com-
plaint, overruled by the justice.

Motion by defendant below before the justice, on account ot improper
parties plaintiff, overruled by the justice.

Appeal bond by defendant below filed in the Circui! Court of Lee
County, March 30th, 1859.
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16

17
19

2

Motion in the Cirenit Court by the defendant to dismiss the suit for
want of improper parties plaintiff, overruled by the Court, and leave
given by the Court to the plaintifts below to amend the title to the suit
by substituting the corporate name of the plaintiff; and to the decision
of the Conrtin overruling the defendant’s said motion to dismiss the
suit, and to the decision of the Court in granting leave to the plaintiffs
to amend the titie of said snit, the defendant then and there excepted.
May Term (14th) 1859.

Feb. Term, a. 0. 1860. Cause tried in the Circnit Court before Judge
Eustace and a jury, and verdict of guilty.

Instructions appear in fullin the bill of exceptions.

Motion for a new trial overruled by the Court, and exceptions taken
by the defendants below to the overruling aforesaid.

Bill of Lwceptions.

Srars oF ILLiNoss, | . fn the Lee County Circuit Court, of the Feb.
Les County. {s Term, A. 1. 1860.

School Directors of School District )
No. 1, In Township No. 38,
Range No. 2, East,

{
; Appeal, forcible entr | detai er.
in Loe County, ‘} Lppeal, forcibleentry and detai er
|
}

V8,
ISRAEL SHOUDY, Appellant.

Be it remembered, that on the 22nd day of February, . n. 1859, Israel
Shoudy, the above named defendant, was summoned to appear before
one Owen Cornell, Esq., a Justice of the Peace in and for the said Lee
County on the 3d day of March then next ensuing toanswer the complaint
of Christopher Vandeventer, Robert Smith and George Hollenbeck, the
School Directors of School District No. one (1) County and State afore-
said, for a forcible entry and detainer of certain premises and tenements
in said summons described, and which said premises were in said sam-
mons described as the tenements and possession of the said Christopher
Vandeventer, Robert Smith and George Hollenbeck, the School Direct-
ors aforesaid, and in obedience to said summons the said Israel Shoudy
did, on the 8d day of March aforesaid, appear before the justice as he
was commanded, to answer the said complaint, and the cause being
ready for hearing, a jury was empannelled to try said cause, and there-
upon the tollowing complaint being produced as the foundation af' said

cause, to wit:
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Lee County. 3

The complaint of Christopher Vandeventer, Robert Smith and George
Hollenbeck, Directors of School District No. 1, in Town 38, range 2
east, in said County, upon the oath of George Hollenbeck, one of the
said directors. Owen Cornell, one of the Justices of the Peace of said
County, is informed and given to understand that Israel Shoudy, on the
17th day of January, a. p. 1859, at said District No. one (1) in said
County, did unlawtully make a forcible entry into the tenewments and
possession of the above named School Directors, to wit: The School
house in said School District No. one (1) situated on the northwest quar-
ter of Section thirty-six (36) Town 28, range 2 cast, said tenements being
known as the Allen’s Grove School Ilouse, and then and there, with
strong hand and multitudes of people, unlawtully eject and expell the
said directors from the said tenements and possession wherein the said
directors had at the time aforesaid an estate and were in possession of
said tenements, and the said directors and their successors in oftice had
been in the (uiet and peaceable possession of said tenements for seven or
eight years, last past, and that the said Israel Shoudy, still doth hold
and detain the said tenements and possessions from the said Christopher
Vandeventer, Robert Smith and George Hollenbeck, directors aforesaid,
unlawfully, forcibly and with strong hands, against the form of the stat-
ufe in such case made and provided.

Therefore, They pray that the said Israel Shoudy may be summoned
to answer the said complaint. GEORGE IOLLENBECK.

Subseribed and sworn to before me the 2d day of February, a. n. 1859.
OweN CorNELL,
. Justice of the Peace.

The said defendants filed the following motion to dismiss said suit,
to wit:

Said complaint was not made as the foundation of said cause and
proceedings, but was made as the foundation of the proceedings in a
former cause between the same parties, in which former cause the plain-
tiffs, or complainants, were non-suited. Which said motion was, by the
said justice, overruled and filed with the papers in said cause.

The said defendant then meved the Court to dismiss said cause for
the following reasons, viz:

1st. Because said action should have been commenced in the name of
the Township Trustees.

2d. Because said plaintifts were not and ave not, by law, authorized (o
bring such suit.
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3d. Said plaintifts are not directors as set forth in said complaint.
The Court again overruled the moticn to dismiss and filed the reasons
above set forth among the papers in said cause. Thercupon the trial of
this cause was had Lefore said justice aforesaid : and after hearing the
evidence the said jury returned a verdict finding the defendant guilty,
and judgment was by said justice rendered against the said defendants,
but from which judgment the said defendant took an appeal to the Lee
County Circuit Court according to the form of the statute in such case
made and provided.

And afterwards, to wit: At the May Term of the said Lee County
Circuit Court, A. n. 1859, the said appeal being npon the docket of said
Court, and the said parties appearing by their respective counsel, and
the said cause coming on to be heard, the said defendant, by his counsel,
entered his motion to dismiss said cause for reasons already assigned be-
fore, and filed with said justice Cornell, at the time ot the trial in the
Court below, and overrnled by said justice, to wit: That said complaint
was not made as the foundation of this cause and the proceedings here-
in, but was made as the foundation of the proceeding in a tformer canse
between said plaintiffs in which cause the same plaintiffs were non-suited ;
also lLecause said action should have been commenced in the name of
the Township Trustees; also becanse said plaintifts were not, and are
not, by law, authorized to baing such suit, and also because said plain-
tiffs are not directors as set forth in said complaint. The said motion to
dismiss was thereupon by the Courti awarded and to which ruling of
the Court the said defendant, by his counsel, then and there excepted,
and afterwards, to wit: on another regular day of the May Term afore-
said ot the said Lee County Circuit Court, on the motion ot the plain-
tiff’ in said cause the Clerk of said Court was directed by the Court to
amend the title of said cause upon the docket of said Court by substitu-
ting the corporate names ot the said plaintiffs herein. to which order of
the Court the said defendant, by his counsel, then and there objected, but
the said objection was by the Court overruled, and to which ruling the
said defendant, by his counsel, then and there excepted.

And afterwards, at the February Term of said Court, a. . 1860, the
said defendant in said cause moved the Court to dismiss said cause be-
cause that the said plaintiffs had not instituted said snit in their corpor-
ate names, which said motion was by the Court overruled. and to which
ruling of the Court the said defendant, by his counsel, then and there ex-
cepted, and so the cause was tried at said term of said Court, before
said Court and a jury, and at the trial of said canse two of the plaintifts
in said cause, to wit : Christopher Vandeventer and Robert Smith were
introduced as witnesses for and in behalf of fhe plaintifts, to which the
said defendant objected on the ground that inasmuch as the said persons
were plaintifts herein, they were personally liable for the costs herein s
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but the Court overruled the objeetion, and to which ruling the'said defend-
ant, by his counsel, then and there excepted; and so the said Vande-
venter and the said Smith were sworn and gave their evidence in this
cause before said jury so empannelled in said cause.

The defendant then asked the Court to give the following instructions
to the jury, to wit: The fact it proven that the owner ot the house in
question, may have allowed the School directors to occupy the same
without objection, docs not give the plaintiffs a right to retain the posses
sion against the owner longer than he shall consent.

That this action only lies to recover the possession ot real estate wrong-
fully taken and withheld from the plaintift.

That it the defendant was, at the time of entry complained of, the
owner of the land on which the house in controversy situate, and was
then entitled to the immediate legal possession of the same, that he
would have, and did have, the same legal right to the possession of the
building. )

The Court retused to give the above instruction, to which refusal the
said defendant, by his counsel, then and there excepted.

‘Ihe said defendant also asked the Court to give the following instruc-
tion, to wit:

That where possession only is relied upon, aud without a claim of
legal right on the part of the plaintifts, the plaintifts n-ust prove an
actual manual possession ot the premises either by the plaintiffs or their
agents, and that they were torcibly expelled by the detendant, it it is
admitted that the defendant was the owner of the property at the timeof
the act complained of'; which instruction the Court gave, but with the tol-
lowing modification and addition, to wit: But it during the mouth ot
January, 1859, the house was occupied as a school house, by a teacher
in the employ of the plaintiffs, such occupation is, for the purposes of
this trial, a sufficient actual and manual possession by the plaintifts, and
it the defendant, during said month, removed the lock from the door of
said building and put person:l property into said building, and locked
the same up, with a lock by him then put on the door, such entry by
him is a ¢ forcible entry within the meaning of the law.” Lo the giving
of which instruction, with the addition thereto by the Court, the defend-
ant, by his counsel, then and there excepted.

On behalf of the plaintifts in said cause the Court was asked to give.
and did give, the following instructions, to wit:

The plaintifi’ asked the Court to charge the jury, that i’ they find
from the testimony that the School Directors of said distriet had in the
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wmonth of Jannary, a. n. 1859, possessed of the school house in question
by having a district school taught therein, and that while said school
house was so occupied, the defendant unlawtully took possession of said
school house and locked it up, then the jury ought to tind the defendant
guilty.

That it the jury find from the evidence that the school house in ques-
tion was, in the month of January, A. p. 1859, occupied by a district
school under the authority and direction of the School Directors of dis-
trict No. 1 aforesaid, and while said school was being taught in said
school house, the defendant unlawtully, and without permission from the
directors, entered said school house, put his property therein and locked
it up, then the jury to find the defendant guilty. To all of which in-
structions of said plaintitf. by the Court so given, ad to the giving
of the same, the said defendant, by his counsel, then and there excepted.

And the said jury, after hearing the evidence and the argument of’
counsel, and the instructions of the Court in this behalf, returned a
verdict that the defendant was guilty of a forcible entry and detainer.—
The said detendant then entered his motion for a new trial, which said
motion was by the Court overruled, and to which ruling of the Court
the said defendant, by his counsel, then and fhere excepted ; and so
judgment was rendered in favor of the plaintiffs in said cause for posses-
sion of the premises in controversy, and for costs.

Wherefore the said defendant prays that this, - his bill of exceptions,
may be signed and sealed and made a part of this record in the proceed-
ings in said suit or action, which is accordingly done.

Joux V. Euvsrace, [L. s.] -
Judge 22d Judicial Cireudt.

Endorsed. Filed as of March 25th, 1860).
J. J. Boaroyax, Clerk.
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ASSIGNMENT OF ERRORS.

36 The plaintift in error assigned the following as errors.on, or contained
in, the toregoing record of the proceedings in said cause or action :

1st. The complaint (or which purported to be such an the record) is
insufficient.

2d. The comiplaint was made and sworn to, nine days or more before
demand made in writing for the possession of said house by the plaintiffs.

3d. It was over twelve days from the tine of issning the summons to
the day of trial. ‘

»

4th. The summons issued one day before the plaintiff Hollenbeck
made his said complaint.

5th. The summons was served twelve days before the trial.

6th. The justice of the peace issued precept for the jury two days
atter the trial.

Tth. Said jury appeared before said justice to hear and try said cause
two days before they were served with a precept to do so.

8th. Said justice entered judgment against defendant (plaintift in
error) one day before he had issued his precept for the jury, and said
jury brought in their verdict one day before the said justice entered up
his said judgment.

9th. The said justice did not issue a precept to the sherift; coroner, or
any constable at the time of issning said summons commanding him te
summon twelve good and lawful men of the county to appear before him
at the return of such summons to hear and tryfsaid complaint.

10th. There is a material variance between the complaint and the
summons.

Eroors in the  11th. At the May Term, a. n. 1859, of the Cirenit Court of Lee

e County, the said defendant (said cause being then pending in said Court)
by his counsel, entered his motion to dismiss said cause for reason as-
signed and filed with Justice Cornell at the time of the trial in the Court
below and overruled by said justice, to wit: That said complaint was
not made as the foundation ot this cause and the proceedings herein, but
was made as the foundation of the procedings in a former cause between
said parties, in which tormer cause the said plaintiffs were non-suited ;
also because said action should have been commenced in the name of the
Township Trustees 2 also because said plaintifts were not, and are not, by
law, authorized to bring such suit ; and, also, because said plaintiffs
are not directors as set forth in said complaint. The said motion to dis-
miss was, therefore, overruled by the Court.
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12th. And afterwards, to wit: atsaid May term of said Court, on the
motion of said plaintift in said cause, the Clerk of said Court was di-
recied to amend the title ot said canse on the docket ot said Court by
substituting the corporate name of said plaintift’ herein, to which order
of the Court the said defendant then and there objected, but the said ob-
jection was overruled by the Court.

13th. And atterwards, to wit: at the February Term, a. n. 1860, of
said Court, the said defendant in said cause moved the Court to dismiss
said cause because that the said vlaintifts had not instituted said suit in
their corporate names, which motion was overruled by the Court.

14th. And at the trial of said cause, to wit: at said February Term of
said Court, two ot the plaintiffs in said cause, to wit: Christopher Van-
deventer and Robert Smith were introduced as witnessess for, and in
behalf of the plaintiffs, to which defendant objected on the ground that
inasmuch as said persons were plaintifts herein they- were personally li-
able for the costs herein ; but the Court overruled the objection and so the
said Vandeventer and Smith were sworn and gave their evidence in this
cause before the jury then and there empannelled in this cause,

15th. The Court refused to give the instructions to the jury asked for
by the defendant.

16th. The Court medified the last instruction asked for by the defend-
ant before giving the same, to which giving the same to the jury with
the addition thercto made by the Court, the detendant, by his counsel,
objected, but the Court overruled the objection.

17th. The Court gave the instructions asked for by the plaintiff to the
jury.

18th. The Court overruled the motion for a new trial.

The errors above assigned as having been commited by said Circuit
Court are preserved in a bill of exceptions which is a part and parcel of
said record.

GRAY,.AVERY & BUSHNELL,
Attorneys for Plaintiffs in Error,
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1863.

ISRAEL SHOUDY )

vs.

DIRECTORS OF SCHOOLS of
District No. 1, Township No.
38, Range No. 2, East, Lee Coun-

|
LE"]‘I'()I' to Lee County.
ty, State of Illinois. J

POINTS FOR PLAINTIFF IN ERROR.

Amongst the many errors assigned, we desire to call the attention of
this Court particularly to the following, viz.:

We think the Court below erred in overruling the motion made by
the plaintiffin error in the Court below, to dismiss the suit, for the want
of proper parties plaintiff, and in directing the clerk to amend the title
of the cause by substituting the corporate name of the plaintifis. (See
Abstract, p. 24.)
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These School Directors are by statute a corporation, and by the com-
mon law the constituent members of a corporation are not competent
witnesses for the corporation. 5

Whenever they are rendered competent witnesses, they are made
so by express statute, asis the case with many corporations, such as
counties, townships, &e. But we make the point, that no statute has
ever been passed making School Directors competent witnessess for
their corporation, and they are consequently incompetent witnesses by
common law.

The Court below, therefore, erred in allowing Vandeventer and Smith,
two of the School Directors, who were parties to the suit, to be sworn as
witnesses for the corporation-of the School Distriet.  (See Abstract, p. 25.)

III.

The Court below erred in refusing to give the third instruction asked
by the defendant below. It is clearly law. It is as follows, viz.:

“3d. That if the defendant was, at the time of the entry complained
of, the owner of the land on which the school house in controversy was
situate, and was then entitled to the immediate legal possession of the
same, that he would have, and did have, the same legal right to the pos-
session of the building.”” (See Abstract, p. 27.),

J. WOOD, axp
GRAY, AVERY & BUSHNELL,
Attorneys for Plaintiff in Ervor.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A. D. 1863.

ISRAEL SHOUDY

8.

DIRECTORS OF SCHOOLS of |
District No. 1, Township No. LEHM g LeeiCones
38, Range No. 2, East, Lee Coun-
ty, State of Illinois.

POINTS FOR PLAINTIFF IN ERROR.

Amongst the many errors assigned, we desire to call the attention of
this Court particularly.to the following, viz. :

Wo think the Court below erred in overruling the motion made by
the plaintiffin error in the Court below, to dismiss the suit, for the want
of proper parties plaintiff, and in directing the clerk to amend the title
of the cause by substituting the corporate name of the plaintiffs. (See
Abstract, p. 24.)
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“These School Direetors are by statute a corporation, and by the com-
amon law the constituent members of a corporation are not competent

witnesses for the corporation,

Whenever they are rendered competent witnesses, they are mado
so by express statute, asis the case with many corporations, guch as
counties, townships, &ec. But we make the point, that no statute has
ever been passed making School Directors competent witnessess for
their corporation, and they are conscquently incorapetent witnesses by
common law.

The Court below, therefore, erred in allowing Vandeventer and Smith,
two of the School Directors, who were parties to the suit, to be sworn as
witnesses for the corporation of the School District.  (See Abstract, p. 25.)

III.

The Court below erred in refusing to give the third instruction asked
by the defendant below. It is clearly law. It is as follows, viz. :

e Abstract, p.

J. WOOD, axp
GRAY, AVERY & BUSHNELL,
Attorneys tor Plaintiff in Error.
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’ The People of the State of Illinois to t/ze Sheriff of Mud County, GREETING : \
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Befendat .
At a regular term of the Lee County Cire mt Court, begun and holden at the court house in the

W/‘ Monday (the same being the .- V. /////...f{“

city of Dixon, in said Lee county, on the /
7

.|| day ()fz// AL D18 9/ ) then being lm\ont
/é’ A2 2z Judge

% I-Ionorabl:/
of the said ﬁj/ Jmhcnl Circuit.

& Zﬂé//‘ é/z//////// State's Attorney

y . ) & oo o o
for said. 22 7 Judicial Cireuit.

/ v o, J// o 7% Clerk

of said Lee County Cireuit Court.

</ f /J ] Sheriff

of said Lee County.

BE IT REMEMEBERED, that on t]l(//‘w day of. //// A

D. 1%2/ (the same being one ot the regular days of said [//é// : .Term,) the fol-

appears to us of record, that is to say :

lowing proceeding 1u~ were had in said eause, as 1y
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At aregular term of the Lee County Cirenit Court, begun and holden at the court house in the
city of Dixon, in said Lee county, on the..,l%/.%f/fé‘( Monday (the same being the[/,;,;/
&,

22
day of .27z /////,//7 A. D. 18¢4y,) then being p)'csent,

IIonorablem.ﬂ// Z/4

0 Oyt 7z Judge
of the said. /% _Judicial Cireuit;

% /%/ %/}% W/7 Z / State's A.ttomey \
) __for said... % ~Judicial Circuit.
y /// /(/

%///%/f/ﬂ/ﬁ/%///////ﬂ// Clerk

of said Lee County Circuit Court.

“r @/W%/// ~+ Sheriff
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of said Lee County.

e ,/
BE IT REMEMEBERED, that on the 2/ day ,f///ﬁ/%%/

D. 1847, (the same being one ot the regular days of said.“%//////%, _..Term,) the fol-

lowing procee dlumx were had in said cause, as appears to us of record, that is to s: 1)
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Supreme Cont of Jlnots,

THIRD GRAND DIVISION.

APRIL TERM, A. D., 1863.

ISRAEL SHOUDY, PramNtirr 1N ErRRroR.
Vs.
SCHOOL DIRECTORS OI DISTRICT No. 1, TOWN-
SIIIP 38, RANGE 2, IN LEE COUNTY, DEreNDANT 1IN
ERrror.

Brief for Defendant in Error.
I

Tue defendant in error (plaintiff below) was deseribed im
the commencement of the complaint thus: ¢“Christopher
Vandeventer, Robert Smith and George Hollenbeck, Directors
of School District No. 1, in Town 38, R. 2, E. in said [Lee]
County,” and in subsequent portions of the complaint as “the
said Directors,” and as “Directors as aforesaid;” and in the
summons issued by the Justice as “School Directors of Dis
trict No, 1,” &ec.; and the same upon the Justice’s docket, and
in the appeal bond filed by the plaintiff in error.

It is apparent from the entire record that the suit was
brought by the corporation as plaintiff, and not by the di-
rectors in their individual capacity.

T Lce O D 5 o a0 S
I1L., 439, the plaintiff was described in the declartion as fol-
lows : “Ilenry L. Rucker, County Judge of Cook County,”
and it was held that the individual name of the County
Judge was surplusage, and the declaration was regarded
the same as if the personal name of the judge had.not been
there, and only the official designation of the office had been
used as plaintift.

Latrick vs. Ruekery 190 171, 440.,
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bt

In the case of Frazier vs. Lauwghlim et al. County Com-
massioners of Adams County, 1 Gilw, 847., it is held that the
prefixing the proper names of the Commissioners was entirely
surplusage, and as such their names might have been stricken
out at any time.

Lrazier et al. vs. Lawghlin et al., 1 Gilm., 361.

It is admitted that the court cannot under the color of an
amendment, change the parties to the suit where there s
nothing in the recor@ to wnend by.  Henckler vs. Monroc
Co., 27 1ll., 40, Lake vs, Moss, 11 IiL., 589.

But in this case the corporate name of the plaintiff below
was substantially given in the complaint; and all the amend-
ment that was required was to strike out of the the title of the
cause the individual names of the directors, which, under the
authorities above cited, was clearly allowable.

I1.

1. The bill of exceptions does not contain ary of the evi-
dence produced on the trial; but shows that two of the indj-
viduals named as directors, were sworn and examined as
witnesses.

Admitting, for the purpose of the argument, that these per-
sons were incompetent as witnesses; yet from anything that is
stated in the bill of exeeptions this court cannot see that the
plaintift in error was prejudiced on account of these persons be-
ing examined as witnesses. It may be that their testimony was
favorable to the defendant below. This point is fully sus-
tained by the opinion of this court in the case of Farsons vs.
Dunaway, + Seam., 194, wherein the following language is
held :

It appears from a bill of exceptions tendered by Farsons,
that on the trial in the circuit court, Dunaway was oftered as
a witness to prove usury between the original parties to the
note; and that the court admitted him as a witness, notwith-
standing the objection of Parsons. The testimony given by
him is not inserted in the Dbill of exceptions. This should
have been dong, to enable this court to determine whether im-
proper testimony was received. 1lis restimony may not have
shown the usury, bnt on the contrary negatived it.  Unless
it was improper, Parsons was not prejudiced by the ‘in-
troduction of Dunaway as a witness.”

Parsons vs. Dunavay, + Seam., 194,
Miller s, Tovek, 1 Seam., 501.
Lusscll vs. Marting 2 Seam., 494.
lays vs. Syeithy 3 Seam., 428,
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2. The directors as individuals were not interested in the
result of the suit; the corporation was the party to the record,
and not the directors individually, The directors in their
personal capacity had no more pecuniary interest in the result
of the suit than any resident tax-payer of the district. In-
deed, it does not appear that the directors who were sworn as
witnesses were subject to taxation in the district. No ex-
cution ever issues upon a judgment recovered against
School Directors. The colleetion of such a judgment is en-
forced by mandamus, or a writ, in the nature thercof:

Scates Comp. of Stat., p. 448, § 49.

The directors in their personal capacity arc no more inte-
rested than any other resident of the district. A corpor-
ator in a public corporation, as a state, county, town or school

district, is a competent witness in behalf of his corporation.

IT1.
There @s no ervor in the giving or refusal of Instructions.
L. The question of title is immaterial in a proceeding for
foreible entry and detainer, except to show the extent of pos-
session.
Brooks vs. Bruyn, 18 1., 539.
Cross vs. Ballinger, 18 111., 200.

2. If the plantiffs below, had the school house in question
occupied by a school being kept and taught thercin under
their direction, at the time of the alleged forcible entry, this
would clearly amount to an actual possession on the part of the
school directors, within the meaning of the law.

Brooks vs. Bruyns 24 Lls., 380.
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3. Inasmach as the bill ofexceptions fails to set forth an y

of the evidence upon the trial in the cireait court, this court
cannot decide that the cirenit court erred in refusing instruc-
tions asked by plaintift in error, even it such instructions were
correct law in the abstract.

Cunmings wvs. MelGinney 4 Seam., 60.

L1l vs. Logers 3 Scam, 6.

Leaton vs. Hemper 2 Scam., 368,

The presumption is “that the party complaining has in-
corporated everything into his bill of exceptions, which is
necessary to present the full merits of his case upon the point
about which he complains.”

all vs. Rogers, 3 Scam., 6.
Cuminings vs. Mellinney 4 Scom., 60.

—4—1It may be that there were admissions of facts made by
the plaintiff in error upon the trial in open court, which alto-
gether dispensed with proot upon such points; and which would
warrant the court in assuming such facts to be ‘beyond con-
troversy, and in instructing the jury accordingly.

Every intendment upon questions of fact, will be taken
against the party complaining where he fails to incorporate
the cvidence, or the facts agreed upon, in Lis bill of excep-
tions.

2lall vs. Rogers 3 Seam., 6.
Cummins vs. MeKinny 4 Seam., 60.

Many of the errors assigned are altogether frivolous—for-
example, those which relate to the alleged irregularities upon
the trial before the Justice.

We presume it is unnecessary to cite authority to show
that this court will not examine into alleged errors interven-
ing before the cause became pending in the cireuit court.

The complaint is good technially, as well as in substance.—
[t shows the corporation, the School Directors, to be the plain-
tiff; and the corporation—not the school directors personally—
is treated as the party plaintiff throughout the whole proceed-
ing.  The court will not require that technical accuracy in
proceedings commenced before Justices of the Peace, as is
required in the practice of Superior Courts.

We have been obliged to submit this brief without having
seon the brief on the part of the plaintiff in error. It may be
that we have failed to anticipate the points that will be made
on the opposite side; but we submit to the Court that the
record shows no reason why the judgment of the court below
should be reversed. JAS. K. EDSALL,

Aty for D(i/‘?. n Error.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D- 1863.

[SRAEL SHOUDY ]
V8. |
Directors of Schools of
District No. 1, Township & Zrror to Lee County.
No. 88, Range No. 2, east,
Lee County, State of
Illinois.

ABSTRACT OF RECORD.

The complaint before Owen Cornell, Justice of the Peace, is as follows,
to wit, which is set out at large in the bill of exceptions hereafter, p. 23 ;

Notice to Shoudy to quit possession, dated Feb. 11th, 1859.
Summons issued Feb. 21st, 1859.
Summons served Feb. 22d, 1859.

Tried before justice and jury, March 3d, 1859, and verdict of gnilty,
and vrder for restitution of premises.

Motion by defendant bLelow, before the justice, to dismiss the com-
plaint, overruled by the justice.

Motion by defendant below before the justice, on account of® improper
parties plaintiff, overruled by the justice.

Appeal hond by defendant below filed in the Circuit Court of Lee
County, March 30th, 1859.
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16

19

2

Motion in the Circuit Court by the defendant to dismiss the suit for
want of improper parties plaintiff, overruled by the Court, and leave
given by the Court to the plaintiffs below to amend the title to the suit
by substituting the corporate name of the plaintiff'; and to the decision
of the Courtin overruling the defendant’s said motion to dismiss the
suit, and to the decision of the Court in granting leave to the plaintiffs
to amend the title of said snit, the defendant then aund there excepted.

May Term (14th) 1859.

Feb. Term, a. v; 1860. Cause tried in the Circuit Court before Judge
Eustace and a jury, and verdict of guilty.

Instructions appear in fullin the bill of exceptions.

Motion for a new trial overruled by the Court, and exceptions taken
by the defendants below to the overruling aforesaid.

Bill of Luceptions.

Stare or lnuizots, | . In the Lee County Cireuit Court, of the Heb.

Lee County. (7 Term, A. D. 1860.
School Directors of School District )
No. 1, In Township No. 88, |
Range No. 2, East | 5o :
t ],S(;e County, = b Appeal, forcible entry and detai er.
V8. |

ISRAEL SHOUDY, Appellant. |

Be it remembered, that on the 22nd day of February, A. v. 1859, Israel
Shoudy, the above named defendant, was summoned to appear before
one Owen Cornell, Esq., a Justice of the Peace in and for the said Lee
County on the 3d day of March then next ensuing to answer the complaint
of Christopher Vandeventer, Robert Smith and George Hollenbeck, the
School Directors of School District No. one (1) County and State afore-
said, for a forcible entry and detainer of certain premises and tenements
in said summons described, and which said premises were in said sum-
mons described as the tenements and possession of the said Christopher
Vandeventer, Robert Smith and George Hollenbeck, the School Direct-
ors aforesaid, and in obedience to said summons the said Israel Shoudy
did, on the 3d day of March aforesaid, appear Letore the justice as he
was commanded, to answer the said complaint, and the cause being
ready for hearing, a jury was empannelled to try said cause, and there-
upou the following complaint being produced as the foundation of said
cause, to wit:
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The said defendants filed the following motion to dismiss said suit,
to wit:

Said complaint was not made as the foundation of said cause and
proceedings, but was made as the foundation of the proceedings in a
former cause between the same parties, in which former cause the plain-
tiffs, or complainants, were non-suited. Which said motion was, by the
said justice, overruled and filed with the papers in gaid cause.

The said defendant then moved the Court to dismiss said cause for
the following reasons, viz :
1st. Because said action should have been commenced in the name of

the Township Trustees.

2d. Because said plaintifts were not and ave not, by law, authorized to
bring such suit.
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3d. Said plaintifts ave not directors as set forth in said complaint.
The Court again overruled the moticn to dismiss and filed the reasons
above set forth among the papers in said cause. Thercupon the trial of
this cause was had before said justice aforesaid ; and after hearing the
evidence the said jury returned a verdict finding the defendant guilty,
and judgment was by said justice rendered against the said defendants,
but trom which judgment the said detendant took an appeal to the Lee
County Circuit Court according to the form of the statute in such case
made and provided.

And afterwards, to wit: At the May Term ot the said Lee County
Cireuit Court, A. p. 1859, the said appeal being upon the docket of said
Court, and the said parties appearing by their respective counsel, and
the said cause coming on to be heard, the said defendant, by his counsel,
entered his motion to dismiss said cause tor reasons already assigned be-
fore, and filed with said justice Cornell, at the time ot the trial in the
Court below, and overruled by said justice, to wit: That said complaint
was not made as the tonndation of this cause and the proceedings here-
in, but was made as the foundation ot the proceeding in a former cause
between said plaintifts in which cause the same plaintiffs were non-suited ;
also because said action should have been commenced in the name of
the Township Trustees; also because said plaintiffs were not, and are
not, by law, authorized to biing such suit, and also because said plain-
tifts are not directors as set forth in said complaint. The said motion to
dismiss was thereupon by the Court awarded and to which ruling of
the Court the said defendant, by his counsel, then and there excepted,
and afterwards, to wit: on another regular day of the May Term atore-
said of the said Lee County Circuit Court, on the motion ot the plain-
tiff in said cause the Clerk of said Court was directed by the Court to
amend the title of said cause upon the docket of said Court by substitu-
ting the corporate names of the said plaintitfs herein. to which order of
the Court the said defendant, by his counsel, then and there objected, but
the said objection was by the Court overruled, and to which ruling the
said defendant, by his counsel, then and there excepted.

And afterwards, at the February Term of said Court, a. p. 1860, the
said defendant in said cause moved the Court to dismiss said cause be-
cause that the said plaintiffs had not instituted said suit in their corpor-
ate names, which said motion was by the Court overruled. and to which
ruling of the Court the said defendant, by his counsel, then and there ex-
cepted, and so the canse was tried at said term of said Court, before
said Court and a jury, and at the trial of said cause two of the plaintiffs
in said cause, to wit : Christopher Vandeventer and Robert Smith were
introduced as witnesses for and in behalt’ of fhe plaintitts, to which the
said defendant objected on the ground that inasmuch as the said persons
were plaintifts herein, they were personally liable for the costs herein
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but the Court overruled the objection, and to which ruling the said defend-
ant, by his counsel, then and there excepted; and so the said Vande-
venter and the said Smith were sworn and gave their evidence in this
canse before said jury so empannelled in said cause.

The detfendant then asked the Court to give the following instructions
to the jury, to wit: The fact if’ proven that the owner of the house in
question, may have allowed the School directors to occupy the same
without objection, docs not give the plaintiffs a right to retain the posses -
sion against the owner longer than he shall consent,

That this action only lies to recover the possession of real estate wrong-
fully taken and withheld trom the plaintitt.

The Court refused to give the above instruction, to which refusal the
said defendant, by his counsel, then and there excepted.

‘I he said defendant also asked the Court to give the following instruc-
tion, to wit:

That where possession only is relied upon, and without a claim of
legal right on the part of the plaintifts, the plaintiffs n ust prove an
actual manual possession of the premises either by the plaintiffs or their
agents, and that they were forcibly expelled by the defendant, if it is
admitted that the defendant was the owner of the property at the timeof
the act complained of'; which instruetion the Court gave, but with the fol-
lowing modification and addition, to wit: But it during the mouth of
January, 1859, the house was occupied as a school house, by a teacher
in the employ of the plaintifte, such occupation is, for the purposes of
this trial, a sufficient actual and manual possession by the plaintifts, and
it the detendant, during said month, removed the lock trom the door of
said building and put personazl property into said building, and locked
the same up, with a lock by him then put on the door, such entry by
him is a “ torcible entry within the meaning of the law.” To the giving
ot which instruction, with the addition thereto by the Court, the defend-
ant, by his counsel, then and there excepted.

On behalf of the plaintifts in said cause the Court was asked to give,
and did give, the tollowing instructions, to wit:

The plaintiff' asked the Court to charge the jury, that it they find
from the testimony that the School Directors of said distriet had in the
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month of Jaunary, A, p. 1859, possessed of the schivol house in question
by having a district school taught therein, and that while said school
house was so occupied, the defendant unlawtully took possession ot said
school house and locked it up, then the jury ought to find the defendant
guilty.

That i the jury find from the evidence that the school house in ques-
tion was, in the month of January, A. p. 1859, occupied by a district
school under the authority and direction of the School Directors of dis-
trict No. 1 atoresaid, and while said school was being taught in' said
school house, the defendant unlawtully, and without permission trom the
directors, entered said school house, put his property therein and locked
it up, then the jury to find the defendant guilty. To all of which in-
structions of said plaintiff. by the Court so given, ad to the giving
of the same, the said defendant, by his counsel, then and there excepted.

And the said jury, after hearing the evidence and the arguament of
counsel, and the instructions ot the Court in this behalt, returned a
verdict that the defendant was guilty of a forcible entry and detainer.——
The said defendant then entered his motion for a new trial, which said
motion was by the Court overruled, and to which ruling of the Conrt
the said defendant, by his counsel, then and there excepted ; and so
Judgment was rendered in favor of the plaintiffs in said cause for posses-
sion of' the premises in coutroversy, and for costs.

Wherefore the said defendant prays that this, his bill of exceptions,
may be signed and sealed and made a part of this record in the proceed-
ings in said suit or action, which is accordingly done.

Jonx V. Eusracy, (L. s.]
Judge 22d Judicial Circuit.

Endorsed. Filed as of March 25th, 1860.
J. J. Boarvyan, Clerk.
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Errrors in the
Circuit Court.

7
ASSIGNMENT OF ERRORS.

The plaintift in error assigned the following as errors on, or contained
in, the foregoing record of the proceedings in said cause or action :

Ist. The complaint (or which purported to be such on the record) is
insuflicient.

2d. The complaint was made and sworn to, nine days or more before
demand made in writing for the possession of said house by the plaintiffs.

3d. It was over twelve days from the time of’ issuing the summons to
the day of trial.

4th. The summons issued one day before the plaintift Hollenbeck
made his said complaint.

5th. The summons was served twelve days before the trial.

6th. The justice of the peace issued precept for the jury two days
after the trial.

7th. Said jury appeared before said justice to hear and try said cause
two days before they were served with a precept to do so.

8th. Said justice entered judgment against defendant (plaintiff in

error) one day before he had issued his precept for the jury, and said
Jury brought in their verdict one day before the said justice entered up

his said judgment.

9th. The said justice did not issue a precept to the sherift, coroner, or
any constable af the time of issuing said summons c¢ommanding him to
summon twelve good and lawful men of the county to appear before him
at the return of such summons to hear and trysaid complaint.

10th. There is a material variance between the complaint and the
summons. ;

11th. At the May Term, a.n. 1859, of the Circuit Court of Lee
County, the said defendant (said cause being then pending in said Court)
by his counsel, entered his motion to dismiss said cause for reason as-
si.‘g;ncd and filed with Justice Cornell at the time of the trial in the Court
below and overruled by said justice, to wit: Tlh_tt said complaint was
not made as the foundation of' this cause and the proceedings hérein, but
was made as the foundation of the procedings in a former cause between
said parties, in which former cause the said plaintifts were non-suited ;
also because said action should have been commenced in the name of the
Township Trustees ; also becaunse said plaintifts were not, and are not, by
law, aunthorized to bring such suit; and, also, because said plaintiffs
are not directors as set forth in said complaint. The said motion to dis-
miss was, therefore, overruled by the Court.



8

12th. And afterwards, to wit: atsaid May term of said Court, on the
motion of said plaintift in said cause, the Clerk of said Court was di-
recied to amend the title of said cause on the docket of said Court by
substituting the corporate name of said plaintiff herein, to which order
of the Court the said defendant then and there objected, but the said ob-

jection was overraled by the Court.

13th. And afterwards, to wit: at the IFebruary Term, a. n. 1860, of
said Court, the said detendant in said cause moved the Court to dismiss
said cause because that the said vlaintiffs had not instituted said suit in
their corporate names, which motion was overruled by the Court.

14th. And at the trial of said cause, to wit: at said February Term of
said Court, two of the plaintiffs in said cause, to wit: Christopher Van-
deventer and Robert Smith were introduced as witnessess for, and in
behalf of the plaintifts, to which detendant objected on the ground that
inasmuch as said persons were plaintifts herein they were personally li-
-able for the costs herein j but the Court overruled the objection and so the
said Vandeventer and Swmith were sworn and gave their evidence in this
.cause before the jury then and there empannelled in this cause,

15th. The Court refused to give the instructions to the jury asked for
by the defendant.

16th. The Court medified the last instruction asked for by the defend-
ant before giving the same, to which giving the same to the jury with
the addition thereto made by the Court, the defendant, by his counsel,
objected, but the Court overruled the objection.

17th. The Court gave the instructions asked for by the plaintift to the
jury.

18th. The Court overruled the motion for a new trial.

The errors above assigned as having been commited by said Circuit

Jourt are preserved in a bill of exceptions which is a part and parcel of
said record. ‘

GRAY, AVERY & BUSHNELL,
Attorneys por Plaintiffs in Lrror.
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