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State of Illinois--Supreme Court, 3d &, D.

PETER SCHOONOVER,

v8. ERROR TO LA SALLE.
THOMAS CHRISTY,

ABSTIRACT.

This is an action of asswmpsit, commenced before a justice of the peace, and
appealed to the La Salle County Court, and tried before Cotton, Judge. On the
trial before the magistrate, the defendant Schoonover moved that plaintiff be or-
dered to give security for costs,which motion was based upon the affidavit in u-
sual form, which the magistrate refused to grant.

In the county court, pending the appeal, the defendant renewed
his motion for security for costs, based upon affidavit, which the court overruled.
To which ruling of the court the defendant Schoonover then and there except-
ed. The jury were allowed to separate during the trial, without the consent of
parties. The plaintiff on the trial, introduced testimony tending to show, that
plaintiff commenced to work on defendant’s farm about the 9th day of March,
1855, and so continued to work until about the 9th day of April, 1855; that on
or about the 9th day of April, 1855, plaintiff agreed to work for defendant un-
til the 1st,day of October, 1855. That defendant was to give plaintiff for such
labor, one sorrel horse or mare. That after the contract made on the 9th day
of April, the plaintiff and defendant made a written contract or agreement, in
which plaintiff agreed to work for defendant from the 1st day of April, to the
Ist day of October, 1855, and immediately after said 1st day of October, to
commence hauling straw aud manure for defendant, and to spread the same up-
on defendant’s farm. That plaintiff was to haul and spread all the straw and
manure around defendant’s barn, and continue to haul and spread the same un-
til it was finished. That for said work and labor, the defendant was to give
plaintiff one sorrel horse and one red cow. That plaintiff continued to work
for defendant until about the 15th, day of July, when plaintiff was taken ill and
remained idle for about twenty seven days. That after plaintiff recovered his
health, he again commenced work for defendant, with the approbation of the

* defendant, and worked until about the 1st ' of October. Thaton or about the

10th day of October, the plaintiff offered to go on and work the number of days
he had lost during his sickness. The defendant replied, that if the plaintiff
would go on and haul out the manure and straw, that he then might work the
number of days he had lost by sickness; this the plaintiff absolutely refused to

_ do. One Morey was present, when the agreement was made by the parties.—

It was partly read by Morey to plaintiff, and on account of its being badly writ-
ten, the defendant who first wrote the agreement, finished reading it to plaintift.
Nothing was saidin first contract about hauling manure, or straw, or defendant
letting the plaintiff have a cow. The last agrecment was made eight or ten
days after first contract. That plaintiff and defendant both signed the agree-
‘ment, after it was read to the plaintiff. Plaintiff can read writing with difficul-
ty. That Christy the plaintiff, said to Schoonover the defendant, that he would
pay the usual wages to Schoonover for the time which he, Christy had lost.—
That defendant told plaintiff, he must pay him something extra, as labor was
worth more then, it being harvest, than now, the days being short.. That
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plaintiff Christy, said he would not pay any anything extra. That the work of
plaintiff was worth sixteen or eighteen dollars per month. That nothing was said
about Christy being allowed to work out his time, in case he was taken
sick; heard something of this nature, but cannot tell where; think it was in
July. That something was said about dating the last agreement back to A-

pril 1st; That Christy agreed to the same, and that the first contract was to,

be destroyed.
The defendant then offered in testimony a written agreement, signed by
plaintiff, and defendant, and proved the execution of the same, by one Si-

las Morey, who testified that he was present, when the agreement was exe-
cuted, by the parties; that both plaintiff and defendant signed the same, which
agreement is in the words and figures following, to wit:
April the 1st 1855.

An article of agreement, made and entered into this day, be-
tween Peter Schoonover, and Thomas Christy. The said Christy doth agree
to work for the said Schoonover, faithfully, from the day of this date, until
the first day of October next, and the said Christy then agrees, to commence
hauling manure by the job, asdescribed. The said Schoonover agrees to fur-
nish team and wagon, and find feed for the team; the said Christy agrees to
take good care of the team, and board himself and haul, and spread all the
manure on Schoonover’s farm including that which is  under the barn, together
with all the old straw piles on said farm, also to help haul all the last years
straw unstacked, all to be neatly spread, and drawn according to Schoonover’s
direction, for which the said Schoonover agrees to give the said Christy, once
large sorrel horse colt, 1 year old in June next, and one red cow, bought of
Silas Morey, with her increase. The said Schoonover, is to take good care of the
same,without further responsibility. It is further understood the said Schoonover
is to retain said stock, until said labor is done.

SILAS MOREY. PETER SCHOONOVER,

s THOMAS CHRISTY.

That said Morey signed the contract at the request of the partics, as a wit-
ness; That said contract was made on or about the 17th day of April, 1855.—
Thesaid agreement was read to plaintiff, and I think was fully understood by
him. The said contract was then read to the jury.

The defendant then showed another contract to witness Morey, who testified
that he had seen the agreement before.  Saw it on the 9th day of April, 1855,
the day on which it was made. It was signed by plaintiff and defendant.  Said
agreement is in the words and figures as follows, to wit:

April the 9th, 1855.

Memorandum of an agreement made and entered into this day, between Pe-
ter Schoonover, and Thomas Christy. The said Christy agrees to work for the
said Schoonover, from this date, faithfully until the first day of October next,
for which the said Schoonover agrees to  give the said Christy, the sorrel colt,
being a horse colt one year old in the month of June uext, the said Schoono-
ver agrees to take good care of of the colt until said labor is performed.

In presence of

SILAS MOREY. PETER SCIHOONOVER,
THOMAS CHRISTY.

That the parties had this contract on the 17th day of April, when the fivst
contract above mentioned was made. That Schoonover said here s the old
contract, it is of no use now, take it, do what you please with it: that Chrvisty
knew that the first contract was dated back to April, it was readto Christy as
being made on the 1st  day of April.  That Christy must have known how
much manure there was on defendant’s farm, to be vemoved. I pointed out to
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plaintiff, places where I had dug through the manure and showed him the depth
of manure. It was deep inmany places. Ihad agreed with defendant to haul
out the manure for the same cow, Christy wanted me to give up the job to him.
T at last done so. I should have hauled out the manure and straw, had I not
been pressed with business.

The defendant then offered further proof tending to show, that plaintiff
requested defendant to give up the colt to him, but that defendant refused to
surrender the colt, saying to the plaintlff, that he agreed to work for him until
1st, of October, and then to haul out straw and manure, and that neither had
been done by plaintiff; that plaintiff said he would never haul out the manure
and straw, but would work out the lost time or pay the usual wages; defendant
said he would not do that, but if plaintiff would haul out manure before the
frost came, he would then let plaintiffwork out lost time, and give him colt and

cow, and offered plaintiff two yoke of oxen, or two span of horses to haul out
the manure. 3 ! :
The above 18 the substance of the evidence introduced on the trial.

The plaintiff then offered in evidence the agreement last. above set forth.—
To which the defendant then and there objeeted; which objection was then and
there by the court overruled, and plaintiff allowed to read the same to the jury.
To which ruling of the court the defendant then and there excepted.

The court then instructed the jury on the part of the plaintiff as follows :

1. If the jury believe from the testimony, that the contract made on- the 9th
day of April, 1855, was the contract under which the work wrs done from the
9th day of April, to the 1st day of October 1855, and Schoonover refused to
let plaintiff make up his lost time by work, he had a right to abandon the con-
tract and sue the defendant in an action of assumpsit for his work, and recover
what his work was worth.

Qualification to Plaintift's 1st Instruction.

But Schoonover was not bound to accept of an offer onthe part of Christy,
in this behalf, which would not in fact, make Schoonover whole for the lost
time.

Qualification to defendant’s qualification to plaintiff's 1st instruction, asked
by plaintiff.

Unless ~ Schoonover had  waived the breach by accepting his work
after he got well, it amounts to a waiver of the breach. E

2. If the jury believe from the evidence and the two contracts, taken to-
gother that the 2nd contract was obtained by Schoonover, by deception, false
representation, or such other means as misled and deceived the plaintiff, such
contract is void, and the plaintiff had a right to recover the value of his labor
in an action of assumpsit.

4. If the jury believe from the testimony, that Christy was prevented from fulfill-

~ ing the contract by Schoonover, they have a right to find for the plaintiff, what

his work was reasonably worth.

9. If the jury believe from the evidence that Schoonover fraudulently and
deceitfully prevailed on Christy to execute the contract,dated April 1st, then the
said contract would be void; and if the jury believe that the contract for the colt,
dated April 9th, was not rescinded by the parties, and Schoonover allowed Chris
ty to go on and work under the same, after he got well, and did not treat the
contract as forfeited, and refused to allow him to work under the same, but al-
lowed him to work for a considerable time; then Schoonover could not af-
terwards treat the said contract as forfeited.

10. If the jury believe from the evidence that Schoonover, waived the non
performance_of the contract by reason of sickness of Christy, and allowed him
to work under the same, after he got well, and did not notify Christy that he
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should consider and treat the contract as forfeited, then Christy had a right
to goon and complete the said contract; if the jury find that said con-
tract was good and binding on the parties.

Qualification to plaintiff’s 10th instruction offered by defendant.

But Schoonover had a right to insist upon the performance of the entire con-
tract, and even although Schoonover did permit Christy to work on the farm-
ing part of the contract; if the jury find the contract of April 1st, to be valid
after Christy got well, for several days; yet this would not be a waiver on the
part of Schoonover; if the jury believe from the evidence that Christy after-
wards refused to go on and carry out the manure and straw, according to the
contract ; if the jury find that second contra:t was a substitute for the first
contract. ’

Instructions defendant.

I. If the jury believe from the evidence that Christy contracted to work for
Schoonover from the 1st day of April, to the 1st day of October, and then to
haul out and spread the manure and straw, for which labor Schoonover was to
give Christy a sorrel colt,and a red cow; this is in law, an entire contract, and
cannot be apportioned, and if the jury belive from the evidence ; that Christy
quit work and left without having spread the manure and straw according to
agreement, and without the fault of Schoonover; then Christy in law, is not
entitled to recover anything for the work which he had done under the contract.

2. The sickness of Christy is noexcuse in law for the non performance of the
labor on his part ; he was bound by the contract, to perform the work himself
or have it done by others, in the absence of an agreement in the contract itself ;
that sickness was to be an excuse for performance; any tender by Christy to
perform after the time elapsed, was unavailing, as Schoonover was not bound
to accept.

7. If the jury believe from the evidence that the plaintiff Christy, agreed to
draw out and spread upon the land of Schoonover, for a certain amount of mo-
ney or property a certainamount of manure; Christy is bound by law to haul
and spread such manure in the manner he contracted to do, though the value
of hauling said manure may in fact be worth three or five times the amount
which Christy contracted to do the same for, unless the jury believe that
Schoonover deceivedand defrauded said Christy in the making of such con-
tract. .

The defendant objected to all of plaintiff’s instructions. The Court over-
ruled the objection. To which. ruling the defendant then and there ex-
cepted.

The court gave the defendant’s instructions save the seventh, which was refu-
sed; to which refusal the defendant then and there excepted.

The jury found a verdict for plaintiff, and thereupon defendant moved for a
new trial.  The court overrruled the motion ; to which ruling of the court, the
defendant then and there excepted.

BUSHNELL & GRAY, for PI'ff in Error,

A. W. CAVARLY, for Df't in Error.
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