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ABSTRACT OF RECORD.

This was an action on the case, brought by the Appellee for injuries to his
person, alleged to have occurred by the negligence of the Appellants, in running
their cars. The injury was alleged to have been occasioned by a collision be-
tween the cars of the Chicago, Burlington & Quincy train and the Galena
train, at Wheaton, Du Page County, on the 27th of Angust, 1857.

The declaration is in the usual form, for negligence, and the plea, not
guilty. The case was tried, at the December term of Kaxe Covxty Crrcurr
Covrr, and a verdict was rendered for the Appellee for £1300.

A motion for a new trial was made and overruled.

The principal grounds of Error assigned, are,

The admission of incompetent evidence on the part of the Appellee, and
giving and refusing instructions by the Court.

The following extracts from the Record will show the grounds of error, in
relation to the admission of incompetent evidence :

Scep. 17 certified “ ArExANDER (GEORGE, 1
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Be it remembered that on the trial of this cause the plaintift introduced the
following witnesses who testified as follows :

Horack H. Forier.—The Plaintifi’s Connsel asked the witness ¢ What time
was the G. & C. U. R. R. Co. Train due at that station 7° (The Defts’ Counsel
here interposed, and asked witness if he had any knowledge as to what time
trains were due at that station, except what he obtained from the printed time
ards or tables of the G. & C. U.R. R. Co. The Plaintiff objected to the ques-
tion.  The court sustained the objection and refused to allow the question to be
answered, stating that could be ascertained on cross-examination ; to which
ruling and decision of the court, in refusing to allow the question to be an-
swered, the Defendant’s by their counsel at the time excepted.) In answer to
the Plaintifi’s question the witness said, the G. & C. U. R. R. train was due
from the west at three o’clock and thirty or thirty-two minutes P. M.; not cer-
tain which. The Plaintiff then asked the witness ¢ What time was the Chicago,
B. & Q. train going west due at Wheaton? The Defendant’s counsel ob-
jected to the witness answering, if he had no other knowledge or information
than that derived from the printed time table or cards. The Court overruled

Trespass on the case.

the objection and allowed the witness to answer; to which decigion and ruling
of the Court the Defendant’s Counsel excepted). The witness answered, ¢The
train was due at ten o’clock and forty minutes A. M.” The Plaintiff’s Counsel
then asked the witness, * Was you expecting a collision” To which question
the Defendants objected ; the Court overruled the objection, and allowed the
question to be put and answered ; (to which ruling of the Courts, the Defendants
by their Counsel at the time excepted). The witness answered, *T was, and
was listening to hear it.”
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The Plaintift’s Counsel then asked the witness, ¢ What is the regulation of
those wild trains 7 The Defendants objected to witness answering the question
it he had no other knowledge or information about the regulations except what
he obtained from the printed card or table. The Court overruled the objection
and allowed the question to be put and answered ; (to which decisions of the
Court the Defendants by their Counsel at the time excepted). The witness
answered, ¢ To keep out of the way of all regular trains.” ”

“On Cross Framination, the witness said *All that I know about the ruwles
and regulations of the running of trains on the road and the time when they
are due at the Station, I obtained from reading the printed time card of the G.
& C. U. R. R. Co., which governs the running of all trains on that road east of
the Junction, the time and manner of running all trains on that road, and the
time card is made by the G. & €. U. R. R. ( ‘0. All T have testified to about
the time when trains were due at Wheaton, and about the regulations of the
road, is from information obtained from the G. & C. U. R. R. Co.’s time card.
It was kept at the station and I frequently examined it. Cannot tell how long
trains had been running on that time card.  Not two months. The time table
is often changed. Two or three changes have been made since August.” The
Defendants by their Counsel then moved the Court to exclude from the jury all
the testimony given by said witness, in relation to the time and manner of run-
ning trains on the road, and the rules and regulations and time when trains were
due at Wheaton station, according to said printed time card or table, from which
he derived his information; which motion the court overruled (to which
ruling and decision of the Court, in overuling such motion, the Defendents by
their Counsel excepted). *There are from twelve to twenty rules on the time
table.’

« Josuen J amus—A witness introduced by Plaintiff.—The Plaintift’s Coun-
sel asked witness the following question: ¢ Did you know the proper time you
had to be at the switch 7 to which question the Defendants objected, which ob-
jection was overruled by the Court and the witness allowed to answer; (to which
ruling and decision of the Court, and allowing said question to be put and an-
swered, the Defendents, by their Counsel, at the time excepted).  The witness
answered, ¢ [ know the time.’

The Plaintiff, then asked the witness, ¢ How many minutes was it after the
(. B. & Q. train was at your switch betore the Galena & Chicago U. R. R. train
was due? to which question the Defendants by their Counsel objected, which
objection was overruled by the Court, and the uestion allowed to be put and
answered. (The Defendants, by their Counsel, at the time excepted.) The
witness answered, ¢ Two or three minutes.’ .

“On Cross Framination, witness said, ¢ I derive my information of the
time trains were due at Wheaton, from the time card, had no other means of
knowing. Had not examined the card that day ; always went to the switch by
the time on the card and not from the direction of the station agent. The card
I mean is the Galena Co. time card. Had run a week, I should think, at the
time on the card of that time, after the accident. The time of the trains of both
Roads is on the same table or card.””

“ Lewis ¢ , a witness for Plaintiff—The Plaintifi”s Counsel asked
the witness the following question: ¢ Was it necessary for the Physician to visit
him as often as he did? to which question the Defendants, by their Counsel,
objected, which objection was overruled by the Court, (to which deeision of the
Court, overruling said objection, and allowing the question to be put and an-
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swered (the Denfendants by their Counsel at the time excepted).  The witness
answered, ¢ It was necessary.’
“On Cross Eramination, witness said, * I had no experience in taking care

of sick persons.””

“The Plaintiff’ asked the Court to give the .Tu'rmv the following instructions,
which was done, viz:

* No. L—That i the Jury believe, from the evidence, that the Plaintiff
was a passenger on board of the cars of the Defendants, in the month of August
last, and that the cars of the Defendants came into collision with another train
of cars, by reason of the negligence of the Defendants or their Agents, and that
by reason of such negligence the Plaintiff was injured in person, they will find
a verdiet for the Plaintiff, and assess his damages.

“ No. 2.-—Tnat if the Plaintiff was injured by means of an accident on the
said road of the Defendants, while he was a passenger on their cars, that:the
burden of proving that such accident was not the result of the negligence or un-
skilfulness of the Defendants or their Agents, is cast upon the Defendants.

“No. 3.—That if the Jury believe, from the evidence, that the Plaintiff re-
ceived an injury while riding on the cars ot the Defendants, by reason of a col-
lision of said cars, that constitutes a prima facie case of negligence, and the
Defendants must rebut that presumption, in order to exonerate themselves; in
other words, the burden of proof is upon the Defendants, to show that they by
their Agents and Servants did use due care and precaution.

*No. 4.—That in estimating the damages which the Plaintiff may have
sustained, by reason of the injury complained of, the Jury, if' they find for the
Plaintiff, are not confined to such damages as may have resulted to the Plantiff
by loss of time and expenses of medical attendance, but may give such addi-
tional damages, for the loss of the natural use of Plaintiff’s limbs, if anything,
the pain and suffering, mental anguish, which the Jury exercising a sound dis-
cretion may deem proper and just.

“That it the Jury believe, from the evidence, that the Plaintiff was riding
on the Defendants’ cars as a passenger, to the place of collision from Chicago,
it is not necessary to entitle the Plaintift’ to recover, to prove any payment of
tare, under the last count in Plaintift’s declaration.

“No. 5.—That if the Jury believe, from the evidence, that the Plaintiff
received injuries while on board of the Defendants’ train of cars, while riding as
a passenger from Chicago to Aurora, through the negligence of the Defendants
or their Agents, then it is the duty of the Jury to find a verdict for the Plaintiff
in a sum that will compensate said Plaintiff’ for all injuries sustained by him,
either in broken bones, bruises, or lacerations, pains or sickness, and that the
Jury may take into consideration any damages that they may believe, from the
evidence, the Plaintiff may sustain or suffer thereafter, growing out of said
injuries.

“To the giving of which said instructions the Defendants, by their Counsel,

at the time excepted.”

“The Defendants then asked the Court to instruet the Jury as follows :

“The Jury must find for the Defendants in this case unless the Plaintiff has
proved that he was a passenger on the cars or train of the Defendants and re-
ceived the injury complained ofy through the negligence or carelessness of the

Defendants or persons in their employ.
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“If the Jury believe, from the evidence, that the injury to the Plaintiff
was solely and entirely the result of accident, without the fault of the Defend-
ants, then the Jury should find for the defendants.

“1f the Jury believe, from the evidence, that the injury to the Plaintiff was
occasioned by circumstances over which the Defendants had not control, then
the Jury should find for the Defendants.”

Which was done.

“The Defendants also asked the Court to give the Jury the following in-
structions :

1—“1If the Jury believe, from the evidence, that the Plaintiff ’s own negli-

gence or want of ¢are, contributed to the injury which he sustained, on the ocga-
sion of the collision, then the Jury should find for the Defendants. 1

2—*“That unless the Plaintiff has proved that the injury complained of
was occasioned 119 thesmegligence or carelessness of the Defendants, or thejr
servants, and also t‘}ﬁ’t the said Plaintift was not guilty of any carelessness ¢r
negligence on that oceasion, then the Jury should hnd for the Defendants.

3—~‘%”It the Jury believe, from the ev 1dence, that the injury to the Plainti
was occasioned by the negligence or want of care of the Galena & Cluca%
. Union Railroad Gumpamf or their Agents or Servants, over whom the Defer
ants hd(ﬁ contr '1, then the Jury should find for the Defendants.

4—<1f the
of negligence or v

5—“The Juz
timony of'the wi
\'arious":tlfains we

ury believe, from the evidence, that both parties were guil%y
ant of card, then they should find for Defendants. }

- are instructed, in considering this case, to disregard the tes-
esses, Fuller and James, in reference to the time at which the
> due at thie Wheaton Station, according to the printed tinge

"ﬁards, méentioged by Raid witnesses.

6—“Unless t ‘Gl :Tm‘y believe, from the evidence, that the Defendants’ train
of cars at the timé of the qu]isiml, was not entitled to the road, then they should
find for the Deferflants. |

T—41If the Jury believe, trom the evidence, that theé Galena & Chicago
Union Railroad Company had the sole control and regulation of the time and
manner of running all trains on the road where the accident occurred, and that
the Defendants’ train at that time was run according to such established rules
and regulations, and that the collision was occasioned by or was the result of
following such rules or regulations, by the Defendants or their servants, on that
occasion ; then the Galena & Chicago Union Railroad Company are liable for
such injury, and the Jury should find for the Defendants.

“ Which the Court refused, but gave Nos. 1 & 2 amended or qualitied as
follows :

—*1If the Jury believe, from the evidence, that the Plaintiff’s own negli-
gence or want of proper care eaused the injury which he sustained, on the
the occasion of the collision, then the Jury should find for the Defendant.

29— That unless the Plaintiff has proved that the injury complained of was

oceasioned by the negligence or carclessness of the Defendants, or their servants.

“To which decision of the Court, in refusing said instructions, as asked,
and amending or qualifying any of the same, the Defendants, by their Counsel.
at the time excepted.” :
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SUPREME COURT.

Tue CHICAGO, BURLINGTON AND QUINCY
RaiL Roap Company

vs$
ALEXANDER GEORGE. )

The Judgment in this case ought to be reversed, on the ground of the
admission of incompetent evidence.

The appellee in presenting his proofs of alleged negligence, which was the
ground of his action, found it necessary to establish the fact of the time at
which the Galena and Burlington Rail Road Trains were due at Wheaton

_ Station. It was near this Station that the colision occurred in which the ap-

pellee was injured, and such injury was caused by the Galena Trains off, of
time. It became therefore of the utmost importance of the appellee to prove,
not only the #ime at which the trains were due at Wheaton, but also the rules
and regulations which governed the running of trains on the two roads, the
Gralena, and the Burlington Rail Roads.

It clearly appears in evidence that there was printed, and in use what is
called @ time card, on which is printed, the time at which trains are due, and
the rules and regulations which under all circumstances govern the running of
the trains. The appellee alleged, and attempted to prove that the appellants
had been guilty of negligence, in violating this rule.

Clearly the best evidence of what these rules were and what this time
card contained, was to be found in the ¢ime card itself, The appellee could
have given the appellants notice to produce it, or have subpoenaed a witness,
a conduetor or other agent duces tecum, to produce this document ; instead of
doing this, the appellee calls upon witnesses to swear to the contents of this
paper from memory.

The witness Fuller distinetly stated that “all he knew about the rules
and regulations, and the time when trains are due at the station, I obtained
from reading the printed time card, &c., which governs the running of all
trains, and the time and manner of i‘unning all trains, &e.”

o s
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This witness was permitted, against the objection of the counsel for the
appelants, to answer : '

“ What is the regulation of these wild trains?”

* At what time were trains due ?’ &e.

So the witness Joseph James, the switch tender, testifies that he derived
his information of the time trains were due at Wheaton Station from the
time card, and had no other means of knowing, and he is asked and testifies as
to the contents of the time card.

1. We ask the court, then, to reverse the judgment, becaunse the court
below permitted the witnesses Fuller and James to testify as to the contents
of the printed time table and the printed rules and regulations governing the
running of trains.

See 1 Greenleaf’s Evidence § 82.

“ Parol evidence cannot be given of the contents of a written instru-
“ment in the power of the party to produce.”

Humphreys v. Collier & Powell, Breese 232.
Cross v. Bryant, 2 Scam.. 42,

Ferguson v. Miles, 3 Gil., 364.

Abrams v. Pomeroy, 13 Ills., 133.

Harlow v. Boswell, 15 Ills., 57—38.

2. The following question, asked and answered by the witness Lewis
C-———, was clearly incompetent :

“ Was it necessary for the physician to visit Lim (appellee) as often as
he did 17

This witness was not a physician—not an expert—and he himself states
that he * had no experience in taking care of sick persons” The question
called for the opinion of a witness having no skill, as to the necessity of the
very large expenditures in the case for medical attendance.

Sce The Alton &ec., Railroad Company v. Northeott, 15 Ills., 50.
Massive v. Noble, 11 1lls., 531.

In regard to the instructions, they do not present a correct exposition of
the law in regard to the case, and are obviously calculated to mislead.

The instructions present several propositions as law which are erroneous.

L. That if appellee was a passenger, and was injured, this wasa prima
facie case, and the burden of proof on defendant’s—appellants—to rebut the
presumption of negligence.

2. The measure of damages, laid down in the 4th and 5th instructions is
too broad.

v
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3. The court resused to give the first and second instructions asked by
defendants. The court refused to say to the jury that if plaintiff’s own neg-
ligence contributed to the injury he cannot recover, but amended so as to say,
that the plaintiff’s negligence must have * caused ” the injury.

See 1st and 2d instructions asked for by appellants and modified by the
court striking out the words “contributed to” and inserting “ caused by,” so
as to give the jury to understand that although plaintiff's negligence may
have contributed to the injury, yet if it did not directly cause it he could not
recover.

This is clearly 7ot the law and was well calculated to mislead the jury.

See Galena & Chicago U. R. R. Co. v. Sarwood, 15 Ills., 463.
Galena & Chicago U. R. R. Co. v. Fay, 16 Ills., 558.
In the case of Chicago & M. R. R. Co. v. Patchin, 16 Tils., 202.

“ The injured party must be free from such negligence as contributes to

the injury.”
G. & C. U. R. R. Co. v. Loomis. 13 1lis., 551.
Aurora B. R. R. v. Grimes, 13 1lls., 586, &e,

The case of Galena and C. R. R. vs Fay 16 Ills. 558 settles the law in
this case, and sustains the instructions asked by appellants as sound law.

The seventh instruction asked fer by appellants was clearly the law and
ought to have been given.
» It is in effect that if the appellants were not guilty of negligence, but
that the plaintiff was injured by the exclusive fault of the Galena Road, the
plaintiff could not recover of defendant — certainly this is the law, unless

the Burlington Road can be made to respond for the wrong of the Galena
Road.
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SUPREME COURT.

Tue CHIiCAGO, BURLINGTON AND QUINCY |
Rarm Roap Company )

h

vSs
ALEXANDER (GEORGE. )

The Judgment in this case ought to be reversed, on the ground of the
admission of incompetent evidence.

The appellee in presenting his proofs of alleged negligence, which was the
ground of his action, found it necessary to establish the fact of the time at
which the Galena and Burlington Rail Road Trains were due at Wheaton

Station. It was near this Statlon that the colision occurred in which the ap- -
pellee was injured, and such injury was caused by the Galena Traing 6&40{"

time. It became therefore of the utmost importance of the appellee to prove,
not only the #ime at which the trains were due at Wheaton, but also the rules
and regulations which governed the running of trains on the two roads, the
Galena, and the Brrlmovton Rail Roads.

It clearly appears in evidence that there was printed, and in use what is
called @ time card, on which is printed, the time at which trains are due, and
the rules and regulations which under all circumstances govern the running of
the trains. The appellee alleged. and atiempted to prove that the appellants
had been guilty of negligence, in violating this rule.

Clearly the best evidence of what these rules were and what this time
card contained, was to be found in the time card itself.  The appellee could
have given the appellants notice to produce it, or have subpoenaed a witness,
a conduetor or other agent duces tecum, to produce this document ; instead of
doing this, the appellee calls upon witnesses to swear to the contents of this
paper from memory.

The witness Fuller distinctly stated that “all he knew about the rules
and regulations, and the time when trains are due at the station, I obtained
from reading the printed time card, &c., which governs the running of all
trains, and the time and manner of running all trains, &e.”

o

-
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This witness was permitted, against the objection of the counsel for the
appelants, to answer :

“ What is the regulation of these wild trains?”

“ At what time were trains due 7 &e.

So the witness Joseph James, the switch tender, testifies that he derived
his information of the time trains were due at Wheaton Station from the
time card, and had no other means of knowing, and he is asked and testifies as
to the contents of the time card.

1. We ask the court, then, to reverse the judgment, because the court
below permitted the witnesses Fuller and James to testify as to the contents
of the printed time table and the printed rules and regulations governing the
running of trains.

Sec 1 Greenleaf’s Evidence § 82.

“ Parol evidence cannot be given of the contents of a written instru-
“ment in the power of the party to produce.”

Humphreys v. Collier & Powell, Breese 232.
(Cross v. Bryant, 2 Scam.. 42,

Ferguson v. Miles, 3 Gil., 364.

.Abrams v. Pomeroy, 13 Ills., 133,

ITarlow v. Boswell, 15 Ills., 57—5R%.

2. The following question, asked and answered by the witness Lewis
C————, was clearly incompetent :

* Was it necessary for the physician to visit Lim (appellee) as often as
lie did ?”

This witness was not a physician—not an expert—and he himself states
that he *“had no experience in taking care of sick persons.” The question
alled for the opinion of a witness baving no skill, as to the necessity of the
very large expenditures in the case for medical attendance.

See The Alton &ec., Railroad Company v. Northeott, 15 Ills., 50.
Massive v. Noble, 11 Ills., 531.

In regard to the instructions, they do not present a correct exposition of
the law in regard to the case, and are obviously calculated to mislead.

The instructions present several propositions as law which are erroneous.

1. That if appellee was a passenger, and was injured, this was a prima
Jacie case, and the burden of proof on defendant’s—appellants—to rebut the
presumption of negligence.

2. The measure of damages, laid down in the 4th and 5th instructions is
too broad.
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3. The court resused to give the first and second instructions asked by
defendants. The court refused to say to the jury that if plaintiff’s own neg-
ligence contributed to the injury he cannot recover, but amended so as to say,
that the plaintiff’s negligence must have “ caused ” the injury.

See 1st and 2d instructions asked for by appellants and modified by the
court striking out the words “ contributed to” and inserting “ caused by,” so
as to give the jury to understand that although plaintiff's negligence may
have contributed to the injury, yet if it did not directly cause it he could not
recover.

This is clearly not the law and was well calculated to mislead the jury.

See Galena & Chicago U. R. R. Co. v. Sarwood, 15 Ills,, 463.
Galena & Chicago U. R. R. Co. v. Fay, 16 Tlls., 558.
In the case of Chicago & M. R. R. Co. v. Patehin, 16 Tils., 202.

“ The injured party must be free from such negligence as contribuies to

the injury.”
G. & C. U. R. R. Co. v. Loomis. 13 Tls., 551.
Aurora B. R. R. v. Grimes, 13 Ills., 586, &e,

The case of Galena and C. R. R. vs Fay 16 Ills. 558 settles the law in
this case, and sustains the instructions asked by appellants as sound law.

The seventh instruction asked fer by appellants was clearly the law and
ought to have been given. k

Tt is in effect that if the appellants were not guilty of negligence, but
that the plaintiff was injured by the exclusive fault of the Galena Road, the
plaintiff could not recover of defendant — certainly this is the law, unless

the Burlington Road can be made to respond for the wrong of the Galena
Road.
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