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Supreme Gowst of Fllinois

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

JOHN G. BOYD, APPELLANT, ]
V8.

NATHAN CUDDERBACK, AND
CATHERINE CUDDERBACK, -
APPELLEES.

1st. This was a proceeding to enforce the rights of appellees under the
geveral homestead acts in our State.

2d. To the bill of complainant the appellant filed a demurrer, thus ad-
mitting the following facts:

1st. That the mortgage was not given for the purchase or improvement
money.

2d. That the fee in the premises was in Mrs. Cudderback.

8d. That Mrs. Cudderback, her husband, and six children resided upon
said premises, both at time of conveyance and filing of the bill of complaint,
and have no other real estate.

4th. Claim of homestead and that premises were not worth a thousand
dollars.

5th. Assignment of mortgage and notes to Boyd, by Ward.

The first error assigned, ¢ That Ward should have been made a party, is
too far fetched. There is no plea in abatement, no leave asked to make other
and additional parties, and there having been a demurer filed to bill, and it not
appearing upon the record that Ward was interested, the Court will not grope
around in search of errors, in a proceeding of this nature.
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It is claimed by appellant’s counsel that the Court erred in “making the
decree perpetual.” We insist that the decree is not perpetual. It can only be
considered as a decree to continue in force, so long as appellees’ homestead
rights continue, and the m’ment such rights determine under the statute, the
decree is inoperative.

It is said the appellant may tender in future the $1,000, and sell the land.
We say he is at liberty to make such tender any moment, and have the land
sold. The decree only enjoins the appellant until he is willing and ready to
co}nply with the requirements of the statute.

Again, it is said, “the premises were owned by the wife,” &c. It is a
very strange legal principal to advocate, that when the homestead was passed
to protect the wife and children of a man, even when he is the owner of the
fee, and that when the fee is in wife, the law is inoperative. In other words, if
the wife and children have certain well defined rights under the law, by virtue
of a fee inthe husband; thenif the rvights of property became absolute in the
wife, her rights, under the law, became worthless, and fail to protect her and
her children.

We insist upon the authority of. the case of Vanzantv. Vanzant, 23 Ill,,
536, that there was no relinquishment or waiver of the homestead rights by the
wife, in the acknowledgment of the instrument, and there could be none in the
body of this conveyance, whatever its language. In the case at bar, the ac-
knowledgment is in the usual form, and the Court, (Breese Justice), in the case
referred to, say such an acknowledgwent does not, in any way or manner con-
vey away the homestead rights.

This Court is called upon to decide that mno injury would have been done
appellees if the sale had taken place. Yet how apparentis the reverse. The
homstead right, under the law, is just as perfect u right to land as long as it
endures as a fee simple. It is such a right asis subject to sale or exchange,
and is just as sacred to the possessor as any other legal right. If this be so
then does not the further right, acknowledged by all Courts, attach'that of pre-
venting, by injunction, any cloud from being thrown upon such right or title.

Courts of equity having obtained jurisdiction will always prevent that
from being done. which, if done, furnishes the means of extortion or injustice,
and will subsequently drive the party injurcd to his action or defence at law.

It is that the acknowledging officer say that ‘‘ he had made her (the wife)
acquainted with the contents of the deed, and explained to her its contents,
and that she acknowledged the same, &c.” But the acknowledging officer does
not state that he informed the wife of the nature and object of the homestead
act, and her rights under and by virtue of such act. This was necessary, and
this Court has required it.

28 1Ul., 543.
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The principles involved in this case are fully determined in the following
cases : )
Varzantv. Vanzant, 28 1I1., 543.
Kitchel v. Burgwyn, et al., 21 Il , 40.
Smith v. Mare, 29 111 , 150.

' In case of Kitchel v. Burgwyn, above cited, the Court say, (page 46 of
thut decision,) ‘‘that the wife must do something more than release her dower.’ *
The form of acknowledgment in this case has been followed so long a time,
“that the memory of man runneth not to the contrary,” and not one word is
aid in it, or allusion made to the rights of the wife under the homestead act.

If the position taken by counsel be true, that inasmuch as the fee to the
premises was in the wife, and that she was not the head of the family, and,
therefore, has no rights under the law, then poor, indeed, isthe protection given
to thousands of women in this State, and they are liable every day tobe robbed
of their homes by heartless husbands and designing creditors.

But by way of pleasantly answering a groundless argument, let us say, “if
the object of the lawis to secure a homestead to the wife and children, upon the
basis of tenancy, by the dower, the fee being in the husband, that the fee be-
ing in the wife, we will give to the husband and children the same protection
upon the principal of tenant by the courtesy.” Would not this be justice?

GRAY, AVERY & BUSHNELL, -
For Appellees.
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