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TRANSCRIPT OF PROCEEDINGS IN SUIT.—Culver, Page & Hoyne, Static

i D STATES OF AMERICA,
i g’c teTof Illinois, }Ss_ In Circuit Court, U)Mﬁ/‘- elmAD 1%g

MM,,W*ﬁCOI NTY.
PLEAS, before W@ M&M&/\/\,& ____ Judge of the

Judicial Circuit of the State of Illinois, and sole presiding Judge of the

Circuit Court of" e 5 rtuvmj; Q_O/RMQL ___County, in the State aforesaid, an\d at a term thereof begun

and held at the Court House in the / g of in s:ud

County, on the M; ~ Monday (being the ../u}-(/\,\ﬁ\ QAA{ /VVE day)
¥,®’CXA§’{% ___in the year of our Lord one thousand eight hundred and -

ML _and of the Independence of the said United States the e-l-x-nh-t,:;r~ J\[ MU}’\ALAP\

Present, Honorablew L&Wﬁ _ _Judge of the %\H‘ = A,Jugleial
Circuit of the State of Illinois. }
P 6'33 EM & ; %ﬂﬂw &Aiv._&fates Attorney.
M %~Lﬂf Sheriff. |
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IN WITNESS WHEREOF, I have hereynto set my hand and affixed
the Seal of said Court, at. = e R Tt hia

&Muday of AN pesaaadien  AD. 186%

S S

%(Q_QJ\/L/).&& \)g m _ Clerk of the Circuit Court of
»QQJ\J)\ QQAM}\: m_ County, in the State aforesaid, do hereby certify the above and foregomg

to be a true, perfect and complete copy of mmmm '&ULD Vo)
Mﬂl‘ﬂd)buml?xml\ Mﬂ.{lm\ﬂ\\"wg\ QAMA,&\\/‘ n?py)%;l\tam ca{l\lse .
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pending in said Court, on the
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CIRCUTT COURT.
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Culver, ?aga & Hovne, Stationers, Chicago. ,
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HENRY FARR AND GEORGE L. RITTHEBFORD‘P
Vs, Appeal from St. Clair.
ISAAC SCOTT. f

Isaac Scott brought an action of assumpsit in the St. Clair Circuit Court, at its October term,
1868, on a promissory note made to him by Henry Farr, George I1.. Rutherford, and Samuel Stites,
since deceased, dated March 11, 1862, for the payment of $200 in gold, twelve months after date,
with interest at ten per cent from date. The deeclaration has first count on said note, and adds
the common counts. Farr let judgment go by default. Rutherford plead—I1st, the general issue;
2d, to 1st count, that at and before the making of said note, said Farr and wife, for the pur,ose
of securing said Stites and Rutherford on account of said note, upon which note Farr was prin-
cipal and said Rutherford and Stites securities; made their mortgage to. Rutherford and Stites
upon two lots (described) in the town of O'Fallon, recorded, &c., in the Reeorder’s office of said
county. And afterwards, to-wit: on the 6th of November, 1863, at the county aforesaid, the said
Farr being desirous of selling one of said lots free from said mortgage incumbranece, the said
plaintiff’ then and there, in consideration that said Rutherford would then and there release said
mortgage of record and enter the same satisfied, then and there agreed to discharge said Ruther-
ford from all liability, on account of said promissory note. Plea then avers that Rutherford, in
consideration thereof, did then and there enter of record on the margin of said mortgage, the same
as satisfied, of which said plaintiff’ then and there and before the commencement of this suit had
notice ; wherefore said defendant says he was and is discharged from said promissory note, and
this he was ready to verify, wherefore he prayed judgment, &e.

3d. Plea of Rutherford to 1st count avers that said Rutherford and Stites were in fact niere
securities for said Farr on said note, and at and before the making thereof, to-wit: on &c., at &e.,
aforesaid, said Farr made and delivered to said securities, to indemnify them as such securiiies, a
mortgage upon certain property and lots in O'Fallon, in said county, which mortgage is recorded
in the Recorder’s office in said county in book J 3, page 283. And afterwards, to-wit: on the 6th
of November, A. D. 1865, at the county aforesaid, said plaintiff and said Farr being desirons to
have said mortgage satisfied of record, the said plaintiff then and there agreed to discharge +aid
Rutherford from all liability on account of said promissory note if said Rutherford would then
and there enter said mortgage satistied. Plea avers that in cousideration thereof said Ruthesford
did then and there enter said mortgage satisfied of record, whereby, &c. (conclusion as in = cond
plea.)

PLLEY. took issue on 1st pleaand replied to second and third pleas that he did not agree with the
defendant, Rutherford, to discharge him frowm all liability, on account of the note sued on, in
manner and form as alleged in «aid pleas, or either of them ; and concluded to the country, upon
which there was issue. :

The suit was tried by the Court by consent. Plaintiff’ then introduced in evidence the prom-
issory note sued on, with a credit on the back of two and a half years’ interest endorsed. Heury
Farr, witness, (for deft.) testified that he was principal on said promissory note, and the other
two makers were securities. That in Novemuer, 1863, wituess was desirous of selling one of the
lots upon which he had given his securities a mortgage to indemnify them us such seeurities, and
proposed to plaintiff to give him a mortgage on the other of said lots, and that Rutherford and
plaintift’ were at the house of witness in O’Fallon, and that witness promised plaintiff' to give
him: a mortgage on said lot, and that plaintiff promised Rutherford if he would rejease the
morftgage to him and Stites, on the record, Rutherford and Stites should be discharged from said
note. That Rntherford released said mortgage accordingly, and witness made a mortgage on
said lot to plaintiff, and had the same stamped and acknowledged before a justice of the peace,
which mortgage plaintiff' never called for afterwards and never received. Witness conveyed the
other lot to one Crouse.

James H. Scott testified that some nine months ago he told plaintiff that Rutherford said he,
Rutherford, ought not to pay the note; that plaintiff had agreed to release him if he would enter
the mortgage satisfied. Plaintiff told witness that was so, but it was on the condition that Farr
would pay the note, which he had not done. That plaintiff thought that Rutherford cught to
have seen that Farr paid the note.

(ieorge L. Rutherford testified that by appointment he and plaintiff met at the house of Farr,
and witness refused to eater the mortgage satisfied unless plaintiff would release him and Stites
from the note sued on, and he asked plaintiff if he would do xo0, to which plaintiff assented, and
then witness came to Belleville and entered said mortgage satisfied of record. A year or so after
Farr had removed to Missouri plaintiff came to witness and inquired about the note, and told
witness it was unpaid. Witness then was somewhat astonished, and-called plaintiff’s s ttention
to said agreement to discharge him. Plaintiff said he had forgotten about the morigage Farr was
to give him, and would look among his papers at home, and would ascertain at Belleville if he
had not left it there to be recorded. Afterwards witness requested plaintiff to sue upon the note,
that he might make his defense. That witness had confided in the honor of plaintiff.

Isaac Scott, pltfl., testified that Farr proposed to witness to take a mortgage on one of said lots, to
secure Fim, so that Rutherford and Stites could release their mortgage and thereby enable Farr
to sell one of said lots. Witness consented that such an arrangement might be made. That
Rutherford afterwards asked witness if he agreed to that arrangement, to which plaintiff assent-
ed. Witness further testified that that he never agreed to release Rutherford without first get-
ting a mortgage on one of said lots. That no such mortgage had ever been given to him or
tendered to him. That about a year after the conversation with Farr witness spoke to Ruther-
ford about the note, when Rutherford told him (witness) that he (Rutherford) had satisfied his
mortgage, which was the first intimation witness had that Rutherford had satisfied the mortgage.
Witness then told Rutherford that he (Rutherford) had been toe hasty; that he should have
seen that witness had a mortgage before satisfying his own. Witness further testified that the



@

LysaL-14]

11, 16
£ 1

£2]

security he consented to take was not so good as that he already had, and that he had no interest
whatever in making the change. That after the conversation with Rutherford he did look
among his papers and at the Recorder’s office in Belleville, although positive that he never re-
ceived such a mortgage. Witness further stated that Rutherford never at any time asked for or
demanded the note sued on.” Witness further testified that according to the agreement made
with Farr, he, Farr, was first to make a mortgage to witness ; then Rutherford and Stites might
be released. This was all the evidence in the case, after which the Court found for Scott the
amount due on said note ; whereupon Rutherford moved for a new trial, because the finding was
contrary to law and to ev1dence which motion was overruled by the ()ourt and to which decision
of the Court Rutherford at the time excepted. Appeal to Supreme C ‘ourt allnwed and bond filed.

Rutherford assigns for error the finding of the issue of fact for Scott and the refusing to grant
Rutheriord a new trial.

BRIEF.

1. The only point by the pleadings in issue is: Did Scott agree to discharge Rutherford if he
entered his mortgage satisfied? Farr apd Rutherford swear that he did, and he admitted sub-
stantially the same thing to Jumes H. Scett. Scott, the pltff. below, has a memory so defective
that he cannot rely upon it himself, and from the testimony of the other witnesses no Court could
safely rely on it.. In his conversation with James H. Scott and with Rutherford, when he first
spoke of the note being unpaid, he appears to have forgotten all ahout the mortgage that was to
be made to him and promised Rutherford to look and did look for it among his papers and at the
Recorder’s office in Belleville. Nine months before this suit the only reason he gwea James H.
Beott why Rutherford should pay this note was, that Rutherford was to be released ‘on condition
that Farr paid the note, and Rutherford ought to have seen, not that a new mortgage was made,
but that Farr paid the note ! He, however, now swears thac he was first to have a new mort-
gage before Rutherford was to be releaqed He does not pretend that he told this to Rutherford
either at the appointed meeting at Farr’s or before Rutherford satisfied his mnrtgage Farr up-
pears to have made, stamped, and acknowledged before a justice of the _peace a mortgage to Ncott
under the arrangement, which Scott never called for. Tt is not pretended by . even Seott that
Rutherford was to dellver him this mortgage or do anything with it. Rutherford did all any of
the parties pretends he was to do to be discharged from the pote, and bv the eonduct of Scoft he
lost the beunefit of his mortgage, and ought not to suffer thereby.

2. Even where a note is joint and several, as between the parties and against the payee, it
may be proved aliunde that only one of the makers was principal and the others securities.
Kennedy, &e., vs. Evans, 31 Ill. R., 269. Wood vs. Stout, 32 I11. R., 401, 409.

B. Any agn eement between payee and principal of a note, made before or after its maturity,
changing the terms of a note, without consent of securlty, (hschargeq hlm at ldW and in equity.
Warner vs. Campbell, 26 T11. R . 285, 286. Flynn &e., vs. Mudd, &c., 27 I11. R., 326

¢ This defence may. be msd.a_msq sourt of. la-w,& weanwwuw_*.zz Il], R. 222, A awd... JV\/‘?

vs, Stout, 32 I1l. R., 401. Kennedy vs. Evans, 31 I11. R., 269.

D.- Ig*Pearl Vb. Wellmannm, 11 T11. R., 858, Trumbul} Judge. says, where a creditordoes some
act by which the security has lost or heen indueed to negle(,t the means which might have been
used for his indemnity—as in 8 Fisk, 122, where the creditor told the security the debt was paid—
the security is discharged. A er (zdlt()r WhO by any act of his, has induced the securxty to believe
that he was discharged, and thereby led hnn to part with his means ofmdemmlv ought to be
estopped by such act from subsequently proceeding against the surety.

3. The finding was manifestly against the evidence and the weight of evidenc e, and a new
trial should have been granted. - Secott vs. Plumb, 2 Gil. 595 : Keag vs. Hite, 12 I1l. R., 99; fs\x ab
vs. Gingerich, 13 Id., 698, 699 ;. Goodner vs. Crooks ll’Id 142 ; Baker vs.: Intehett, 16 hl
Clement vs. Bushway, 25 Id., 200 ; Henry vs. Eddy, 34 1d., 514 ; Koester vs. Eslinger, June ]‘el Wi,
1867, at Mount Vernohn. ThlS is espeexa]ly true when the case is tried by the Court.

Wum. H. UNDERWOOD, Atty. for Appellant.
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HENRY FARR & GEORGE L. RUTHERFORD )
+ APPEAL FROM ST. CLAIR.

ISAAC SCOTT, Appellee.
BRIEF OF APPELLEE.

This action was cominenced in the 8t. Clair County Circuit Court upon a promissory note exe-
euted by Henry Farr, Geo. L. Rutherford and S8am’l. Stites, since deceased. The declaration con-
taine special count on the note, and the usual commor counts. Judgment by default was taken
against Farr. Rutherford plead general issue, and filed two special pleas to first count of declar-
ation ; the first alleging that at the time of making said note, Farr and wife executed a morigage
to Rutherford and Btites, for the purpose of securing them on account of said note, on certain lots
in O'Fallon ; that afterwards, Farr, being desirous of selling one of said lots free from incumbrance
the said Scott, in consideration that Rutherford would release said mortgage, and enter same sat-
isfied, agreed to discharge said Rutherford from all liability on said note ; that Rutherford, in
consideration thereof, did enter said mortgage satisfied, of which pltff. then and there had notice,
wherefore, &c. The second alleges that Rutherford and Stites were in fact securities for Farr on
said note, and that to indemnify them as such securities Farr executed a mortgage to them, on
certain lots in O’Fallon; that afterwards, Scoté and Farr being desirous to have said mortgage
satisfied of record, said Scott agreed to discharge Rutherford frem all liability on said note if
Rutherford would enter said mortgage satisfied; that in consideration thereof Rutherford did
enter said mortgage satisfied, whereby, &e. :

It is not denied that Farr executed a mortgage to Rutherford aud Stites to indemnify them as
securities on the note in question; nor that said mortgage was entered satisfied of record by Ruth-
erford at or about the time stated in said pleas. The point in controversy is the terms upon
which Rutherford was to be released from liability on said note.

It appears from the evidence that Farr had an opportunity to sell one of the lots upon which
he had given the mortgage, and desired to get the mortgage released, to enable him so to do. He
then proposed to Scott to give him a mortgage on the other lot to secure him, so that Ruther-
ford and Stites could be discharged and release their mortgage. Scott testifies that he consented
that such an arrangement might be made. Upon Scott’s consenting to the arrangement pro-
posed it appears that Rutherford, without the knowledge of Scott, went to the records and satis-
fied his mortgage. It is not denied that Rutherford acted in good faith at the lime, but he was
too hasty, and no blunder on his part, in howsoever good faith it may have been committed,
ought to prejudice the rights of Scott in the premises. Rutherford now claims that Scott agreed
to release the securities on the note, if they would give up their security ! He seeks to make it
appear that Scott was first to release his security and then run the risk of getting a mortgage
from Farr! The defendants below, while on the witness stand, both labored thus te.cons.rue the
agreement, but it is easily seen from their testimony that there was something else in the agree-
ment—some condition to be performed by Farr,before the securities on the note could claim to be
released. The plain natural statement of Scott contrasts strongly with the testimony of the de-

" fendants below. Scott's course was that which any prudent business men would take, but Farr
and Rutherford seek to construe his agreement into one which nobody but an insane man would
make.

The testimony of James H. Scott shows (if it shows anything) that there wus a condition to
be performed by Farr before the securities could be released. He was mistaken, however, as to
what that condition was. Tt does not oceur to counsel fer appellant that James H. Scott may
have a ‘‘defective memory."”

It is claimed by appellant that Rutherford did all that any of the parties p’etends he was to
do iu order to be discharged from the note. It is not claimed by app °llee that Rnthe.ord was to
deliver the new mortgage to Scott, but it is claimed that Rutherford and Stites were not *o be re-
leased until Scott had a mortgage,—no matter who might be the person to deliver i.. And Ruth-
erford should have seen that somebody bad delivered it before entering his mortga-e s .tisfied.
Scott testifies that he had no interest whatever in making the change, and that the s. :urity he
consented to take was not so gond as that he already had. Whose duty was it,then, to see that the
arrangement which Scott ‘‘c..nsented might be made,” was carried out? Clearly those who were
to be benefited by the arrangement. Rutherford did not exercise ordinary prudence in Jbe matier.
Tnstead of ascertaining from Scott, before satisfying his mortgage whether the co.ditions upen
which he was to be discharged had been complied with, and demanding the note, with thought-
less haste he goes to the records, cuts off his own security, and now tries to make an innocent
party bear the loss resulting from bis indiscretion! Scott did not know until a year afterwards
that Rutherford had entered Lis mortgage satisfied. Why did not Rutherford demand the note
i he and Stites were rel: ased therefrom ? The very fact that the note was never called for was
enough to lead Scott to conclude that the arrangment proposed- by Farr had been -aban-
doned ; and as long as he was allowed to hold the uote he had the best evidence that the makers
thereof were not released. Appellant rests his defence upon the groud that Scott agreed to dis-
charge Rutherford, if he, Rutherford would enter his mortgage satisfied. The first special plea
alleges that Farr being desirous of having the mortgage satisfied, Scott agreed to discharge Ruth-
erford, if &e. The second that Farr and Scott being desirous &ec., Scott agreed to release Ruther-
ford, if &c. Why Scott should be so desirous of having mortgage satisfied in which he had no in-
terest whatever, that he would be willing to release the securities on the note held by him on
condition that they would enter said mortgage satisfied, is not apparent The pleas are defective,
but if they were sufficient the evidence in the case does not show that Rutherford was to be re-
leased until Scott had a mortgage from Farr.

MARSHALL W. WEIR, Att'y. for Appellee.
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HENRY FARR AND GFORGE L. RUTHERFORD
}Appeal from St. Clair.

ISAAC SCOTT

Isaac Scott brought an action of assumpsit in the St. Clair Circuit Court, at its October term,
1868, on a promissory note made to him by Henry Farr, George L. Rutherford, and Samuel Stites,
since deceased, dated March 11, 1862, for the payment of $200 in gold, twelve months after date,
with interest at ten per cent from date. The declaration has first count on said note, and adds
the common counts. Farr let judgment go by default. Rutherford plead—1st, the general issue;
2d, to 1st count, that at and before the making of said note, said Farr and wife, for the puryose
of securing said Stites and Rutherford on account of said note, upon which note Farr was prin-
cipal. and said Rutherford and Stites securities, made theirmortgage to. Rutherford and Stites
upon two lots (deseribed) in the town of O’Fallon, recorded, &c., in the Recorder’s office of said
county. Aund afterwards, to-wit: on the 6th of November, 1863, at the county aforesaid, the said
Farr being desirous of selling one of said lots free from said mortgage incumbrance, the said
plaintiff then and there, in consideration that said Rutherford would then aud there release said
mortgage of record and enter the same satisfied, then and there agreed to discharge said Ruther-
ford from all liability, on aecount of said promissory note. Plea then avers that Rutherford, in
consideration thereof, did then and there enter of record on the margin of said mortgage, the same
as satisfied, of which said plaintiff then and there and before the commencement of this suit had
notice ; wherefore said defendant says he was and is discharged from said promissory note, and
this he was ready to verify, wherefore he prayed judgment, &c.

38d. Plea of Rutherford to 1st count avers that said Rutherford and Stites were in fact mere
securities for said Farr on said note, and at and before the making thereof, to-wit : on &c., at &e.,
aforesaid, said Farr made and delivered to said securities, to indemnify them as such securities, a
mortgage upon eertain property and lots in O'Fallon, in said county, which mortgage is recorded
in the Recorder’s office in said county in book J 3, page 283. And afterwards, to-wit: oun the 6th
of November, A. D. 1863, at the county aforesaid, said plaintiff and said Farr being desirous to
have said mortgage satisfied of record, the said plaintiff then and there agreed to discharge ~aid
Rutherford from all liability on account of said promissory note if said Rutherford would then
and there enter said mortgage satisfied. Plea avers that in consideration thereof said Rutherford
did then and there enter said mortgage satisfied of record, whereby, &e. (conclusion as in second
plea.)

PILEF, took issue on 1st plea and replied to second and third pleas that he did not agree with the
defendant, Rutherford, to discharge him from all liability, en account of the note sued on, in
manner and form as alleged in =aid pleas, or either of them and concluded to the country, upon
which there was issue.

The suit was fried by the Court by consent. Plaintiff thén introduced in eévidence the prom-

issory note sued on, with a credit on the-back of two and a half years’ interest endorsed. Henry
Farr, witness, (for deft.) testified that he was prineipal on said promissory note, and the other
two makers were securities; . That in November, 1863, witness was desirous of selling one of the
lots upon which he had given his securities a mortgage to indemnify them ab'such securities, and
proposed Lo plaintiff to give him a mortgage on the other of said lots, and that Rutherford and
plaintiff were at the house of witress in O'Fallon, and that witness promised plaintiff to give
him a mortgage on said lot, and that plaintiff promised Rutherford if he would release the
mortgage to him and Stites, ou the record, Rutherford and Stites should be discharged from said
note. That Rutherford released said mortgage accordingly, and witness made a mortgage on
said lot to plaintiff, and had the same stamped and acknowledged before a justice of the peace,
which mortgage plaintiff never called for afterwards and never received. Witness conveyed the
other lot to one Crouse. :

James H. Scott testified that some nine months ago he told plaintiff that Rutherford said he,
Rutherford, ought not to pay the note; that plaintiff had agreed to release him if he would enter
the mortgage satisfied. Plaintiff’ told witness that was so, but it was on the condition that Farr
would pay the note, which he had not done. That plaintiff thought that Rutherford ought to
have seen that Farr paid the note.

George L. Rutherford testified that by appointment he and plaintiff met at the house of Farr,
and witness refused to eater the mortgage satisfied unless plaintiff would release him and Stites
from the note sued on, and he asked plaintiff if he would do so, to which plaintiff assented, and
then witness came to Belleville and .entered said mortgage satisfied of record. A year or so after
Farr had removed to Missouri plaintiff came to witness and inquired about the note, and told
witness it was unpaid. Witness then was somewhat astonished, and ealled plaintiff’s attention
to said agreement to discharge him. Plaintiff said he had forgotten about the mortgage Farr was
to give him, and would look among his papers at home, and would ascertain at Belleville if he
had not left it there to be recorded. Afterwards witness 1equested plaintiff to sue upon the note,
that he might make his defense. That witness had confided in the honor of plaintiff.

Isaac Scott, pltff., testified that Farr proposed to witness to take a mortgage on one of said lots, to
secure Lim, so that Rutherford and Stites could release their mortgage and thereby enable Farr
to sell one of said lots. Witness consented that such an arrangement might be made. That
Rutherford afterwards asked witness if he agreed to that arrangement, to which plaintiff assent-
ed. Witness further testified that that he never agreed to release Rutherford without first get-
ting a mortgage on one of said lots. That no such mortgage had ever been given to him or
tendered to him. That about a year after the conversation with Farr witness spoke to Ruther-
ford about the note, when Rutherford told him (witness) that he (Rutherford) had satisfied his
mortgage, which was the first intimation witness had that Rutherford had satisfied the mortgage.
Witness then told Rutherford that he (Rutherford) had been too hasty; that he should have
seen that witness had a mortgage before satisfying his own. Witness further testified that the
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security he consented to take was not so good as that he already had, and that he had no int rest
whatever in making the change. That after the conversation with Rutherford he diu look
among his papers and at the Recorder’s office in Belleville, although positive that he never re-
ceived such a mortgage. Witness further stated that Rutherford never at any time asked for or
demanded the note sued on. Witness further testified that according to the agreement made
with Farr, he, Farr, was first to make a mortgage to witness ; then Rutherford and Stites might
be released. This was all the evidence in the case, after which the Court found for Scott the
amount due on said note ; whereupon Rutherford moved for a new trial, because the finding was
contrary to law and to evidence, which motion was overruled by the Court, and to which decision
of the Court Rutherford at the time excepted. Appeal to Supreme Court allowed and bond filed.

Rutherford assigns for error the ﬁnding of the issue of fact for Scott and the refusing to grant
Rutheriord a new trial.

BRIEF.

1. The only point by the pleadings in issue is : Did Scott agree to discharge Rutherford if he
entered his mortgage satisfied? Farr apd Rutherford swear that he did, and he admitted sub-
stantially the same thing to James H. Scett. Scott, the pltff. below, has a memory so defective
that he cannot rely upon it himself, and from the testimony of the other witnesses no Court could
safely rely on it. In his conversation with James H. Scott and with Rutherford, when he first
spoke of the note being unpaid, he appears to have forgotten all about the mortgage that was to
be made to him and promised Rutherford to look and did look for it among his papers and at the
Recorder’s office in Belleville. Nine months before this suit the only reason he gives James H.
Scott why Rutherford should pay this note was, that Rutherford was to be released on condition
that Farr paid the note, and Rutherford ought to have seen, not that a new mortgage was made,
but that Farr paid the note! He, however, now swears that he was first to have a new mort-
gage before Rutherford was to be released. He does not pretend that he told this to futherford
either at the appointed meeting at Farr’s or before Rutherford satisfied his mortgage. Farr ap-
pears to have made, stamped, and acknowledged before a justice of the peace a mortgage to Scott
under the arrangement, which Scott never called for. It is not pretended by even Scoti that
Rutherford was to deliver him this mortgage or do anything with it. Rutherford did all any of
the parties pretends he was tu do to be discharged from the note, and by the conduct of Beott he
lost the benefit of his mortgage, and ought not to suffer thereby.

- 2. Even where a note is joint and several, as between the parties and against the payee, it
may be proved aliunde that only one of the makers was principal and the others securities.
Kennedy, &c., vs. Evans, 81 III. R., 269. Wood vs. Stout, 32 I1l. R., 401, 409.

B. Any agreement between payee and principal of a note, made before or after its maturity,
chaugmg the terms of & note, without consent of security, discharges him at law and in equity.
Warner vs. Campbell, 26 . R., 285, 286. Flynn &c., vs. Mudd, &ec., 27 Tll. R., 326.

¢. This defence may be made in a court of law, as well as in eqmty 27 Ill R.. 327. Ward
vs. Stout, 52 Iil. R.; 401, Kennedy vs. Evaus, 81 Iil. R., 269.

D. In Pearl vs Wellmann 11 T1L. R., 358, 'l‘rumbull Judge. says, where a ereditor does some
act by which the security has lost or been induced to negiect the means which might have been
used for his mdemmty-—-ss in 8 Fisk, 122, where the creditor told the seeutity the debt was paid—
the security is discharged. A creditor, who, by any act of his, has induced the security to believe
that he was discharged, and thereby led him to part with his means of indemuity, ought to be
estopped by such act from subsequently proceeding against the surety.

3 The finding was manifestly against the evidence and the weight of evidence, and a new
trial should have been granted. Scott vs. Plumb, 2 Gil. 595 ; Keag vs. Hite, 12 Ill. R., 99; Swab
vs. Gingerich, 13 Id., 698, 699 ; Goedner vs. Crooks, 11 Id., 142; Baker vs. Intchett, 16 1d.,66;
Clement vs. Busisway, 25 Id., 200 ; Henry vs. Eddy, 34 Id., 514 ; Koester ve, Eslinger, June Term,
1867, at Mount Vernon. This is especially true when the case is tried by the Court.

WM. H. UNDERWOOD, Atty. for Appellant.
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HENRY FARR & "GEORGE ‘L. RUTHERFORD
vSs.
ISAACSCOTT, Appellee.
BRIEF OF APPELLEE.

This action was commenced in the St. Clair County Cireuit Court upon a promissory note exe-
cuted by Henry Farr, Geo. L. Rutherford and Sam’l. Stites, since deceased. The declaration con-
taine special count on the note, and the usual commor counts, Judgment by default was taken
against Farr. Rutherford plead general issue, and filed two special pleas to first count of declar-
ation ; the first alleging that at the time of making said note, Farr and wife executed a mortgage
to Rutherford and Stites, for the purpose of securing them on account of said note, on certain lots
in O’Fallon ; that ‘afterwards, Farr, being desirous of selling one of said lots free from incumbrauce
the said Scot?, in consideration that Rutherford would release said mortgage, and enter same sat-
isfied, agreed to discharge said Rutherford from all liability on said note ; that Rutherford, ih
consideration thereof, did enter said mortgage satisfied, of which pltff. then and there had notice,
wherefore, &e. The second alleges that Rutherford and Stites were in fact securities for Farr on
said note, and that to indemnify them as such securities Farr executed a mostgage to them, on
certain lots in O’Fallon; that afterwards, Scott and Farr being desirous to have said mortgage
aatisfied of record, said Scott agreed to discharge Rutherford from all liability on said note if
Rutherford would enter said mortgage satisfied; that in consideration thereof Rutheiford did
enter said mortgage satisfied, whereby, &ec. E

It is not denied that Farr executed a mortgage to Rutherford and Stites to indemuify them as
securities on the note in question; nor that said mortguge was entered satisfied of record by Rutb-
erford at or about the time stated in said pleas. The point in controversy is the ierms upon
which Rutherford was to be released from liability on said note.

It appears from the evidence that Farr had an oppottunity to sell one of the lots upon which
he had given the mortgage, and desired to get the mortgage released, to enable him so to do. He
then proposed to Scott to give him a mortgage on the other lot to secure him, so that Ruther-
ford and Stites could be discharged and release their mortgage. Scott testifies thet he consented
that such an arrangement might be made. Upon Becott’s consenting to the arrangemeunt pro-
posed it appears that Rutherford, without the knowledge of Scott, went to the records and satis-
fied his mortgage. It is not denied that Rutherford acted in good faith at the time, but he was
too hasty, and no blunder on his part, in howsoever good faith it may have been commitied,
ought to prejudice the rights of Scott in the premises. Rutherford now claims that Scout agreed
to release the securities on the note, if they would give up their security ! He sceks to make it
uppear that Scott was first to release his security and then run the risk of getting a mortgage
from Farr! The defendants below, while on the witness stand, both labored thus to cons.rue the
agreement, but it is easily seen from their testimony that there was something else in the agree-
ment—some condition to be performed by Farr,before the securities on the note could claim to be
released. The plain natural statement of Scott contrasts strongly with the testimony of the de:
fendants below. Scott’s course was that which any prudent business men would take, but Fair
and Rutherford seek to construe his agreement into one which nobody but an insane man would
make.

The testimony of James H. Scott shows (if it shows anything) that there wus a condition to
he performed by Farr before the securities could be released. He was mistaken, however, as to
what that condition was. Tt does not oceur to counsel fer appellant that James H. Scoit may
have a ‘‘defective memory.” :

- It is claimed by appellant that Rutherford did all that any of the parties prete,ids Lie was to
do in order to be discharged from the note. Tt is not claimed by appellee that Rnthei ford was fto
deliver the new mortgage to Scott, but it is claimed that Rutherford and Stites were not to be re-
lessed until Scott had amor{gage,—no matter who might be the person to deliver it. And Ruth-
erford should have seen that somebody bhad delivered it before entering his mortgage satisfied.

Seott testifies that he had no interest whatever in making the change, and that the security he
consented to take was not so gond as that he already had. Whose duty was it,then, to see that the
arrangement which Scott ‘‘consented might be made,” was carried out? Clearly those who were
ta be benefited by the arrangement. Rutherford did not exervise ordinary prudence in the mauvier.’
Instead of ascertaining from Beott, before satisfying his mortgage, whether the conditions upen
which he was to be discharged had been complied with, and demanding the note, with though .~
less haste he goes to the records, cuts off Lis own security, and now tries to make an iunocent -
party bear the loss resulting from his indiscretion! Scott did not know uutil a year afterwards

} APPEAL FROM ST. CLAIR.

that Rutherford had entered his mortgage satisfied. Why did not Rutherford deman« the'riote -

i’he and Stites were rel. ased therefrom? The very fact that the note was never called for was
enough to lead Scott to conclude that the arrangment proposed by Farr had been aban:
dened ; and as long as he was allowed to hold the note he had the best evidence that the makers
thereof were.not released. Appellant rests his defence upon the groud that Scott agreed - to dig-
charge Rutherford, if he, Rutherford would enter his mortgage satisfied. The first special plea
slleges that Farr being desirous of having the mortgage satisfied, Scott agreed to discharge Ruth-
erford, if &e. The second that Farr and Scott being desirous &c., Scott agreed (o release Ruther-
ford, if &e. Why Bceott should be so desirous of having mortgage satisfied in which he had no in-
terest whatever, that he would be willing to release the securities on the note held by him on
condition that they would enter said mortgage satisfied, is not apparent. The pleas are defective,
but if they were sufficient the evidence in the case does not show that Rutherford was to be re-
leased until Scott had a mortgage from Farr.
MARSHALL W. WEIR, Att'y. for Appellee.
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