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SUPREME COURT OF ILLINOIS,
Third Division— April Term, 1859.

»

IS CES 3En 983 38300 0 822 1 8B

]‘r

J
ABSTRACT OF RECORD.

Summons issued Aug. 4, 1858, returnable 2d Monday, Sept. 1858, in
favor of appellee vs. appellant, in assumpsit.
Served August Tth, 1858.

Declaration—Counts.

CHARLES McDoNNELL, Appellant,
vS.
WiLrtaM HARTER, for the use of
MARY SusANA IARTER, Appellee.

Appeal from Cook
County Court Common
Pleas.

1st count ; Indebitatus account for goods sold and delivered.

2d count; Quantum valebat for goods sold.

3d count; common, for money lent, money had and received, &ec.

4th count ; money due on account stated.

Plea, general issue.

Affidavit of defendant, that he had good defence on merits, except as
to $458 of plaintift’s demand; also showing cause for stay of proceedings
for want of authority from plaintift to sue. Affidavit concludes as follows :
¢« Wherefore and for other reasons, the defendant insists that said suit
ought not to be prosecuted against him, &e.”

BILL OF EXCEPTIONS.

Showing that court received the above mentioned affidavit of defendant
as evidence on the assessment ; that no other evidence wus offered, and
that judgment was rendered on that alone, and that the court refused to
set aside the assessment, and that defendant excepted.

Judgment, showing that it was upon the aforesaid affidavit of defendant
and assessment made by the court, and immediate execution rendered;
said judgment rendered 18th Sept. 1858, for $458 damages, with costs.

Record entry showing motion to set aside assessment, and order overrul-
ing it.

Record entry showing appeal allowed.

Appeal bond. - g

DRt groemore—y—
1st. The court had no power to assess the duléuges. The plea was to
the whole declaration and was not stricken from the files.

2d. The court had no power to assess damages without the intervention
of a jury.

3d. The court had no power to order immediate execution.
4th. The court should have set aside the assessment and judgment on
motion.
W. H. L. WALLACE,
For Appellant.
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