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%upwma Gonet of Bllinois,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863,

THOMAS WELCL, )

v8. t ERROR T0 TAZEWELL.

l
JOHN LOUIS, ET AL. |

>-r e

BRIEF OF PLAINTIFF IN ERROR.

1. This suit is for trespass in tearing down fences, &c., on the N, W. fr
12, T, 25, N. R. 5§ W. 8d Meridian, and plaintiff below having established,
prima facie, the ownership of said land in himself, by undisputed paper title,
and proved the trespass complained of, was entitled to recover, unless the claim
of superior title, set up by defendants, was sustained.

2. The claim of prior and continued possession, being much relied on
by defendants, the declarations of Jean Florent Louis, their ancestor, at the
time he removed his fences, were proper, to show abandonment of such posses-
session, and should have been admitted for that purpose. These declarations
were res gestae, and were further admissible, as being against the interest of

_the party making them, and in derogation of his title. Greenl' Ev. Secs, 109, /4

and books passim.

8. The deed of April 8, 1852, from Menard, as commissioner in chancery,
to John and Margaret Louis, was not admissible in evidence.

1sr. Because the order of April —, 18 2, authoriges no such conveyance
of land in said N. W. 12, as i3 covered by said deed—nor does said deed con.
form, in other respects, with the orders and decrees under which it purports to
be made.

2Np, Because of wfnme and subsequent disposq] of the case. The

order appointing said commlss'onm:) was made at the April term 1542, and res
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quired him to report at thenext terrs. At the September term 1842, (the nex@-
term, in course,) the cause was stricken from the docket, and thus remained. out
of court, for nearly ten years,before the deed is made or any further action had
in it. This, it is submitted, rendered the proceeding stale, and authorized de-
fendant to regard it as entirely abandoned, and the subsequent action, without
notice to parties in interest, was irregular and void-

3p. Because, by the death of both original parties, it became impossible to
execute the order as it stood, and new proceedings,and a new order were re-
quisite to give the commissioner power to act. This was the more necessary, as
said original order is itself, confused, unintelligible, and clearly vicious, for mis-
take apparent on its face.

The proceedings at the April term 1852,0f said court,in name of Jean Florent
Louis vs. Francis Clement, were simply void,and should not have been allowed
in evidence. Because 1st, without notice to parties in interest; and 2nd, be:
cause both parties, plaintiff and defendant,were at the time dead. Judicial pro-
ceedings cannot be carried on in the name of a dead m1n—nor against a dead
man-  Brown vs. Parker 15 1lls. 310.

5. The record of the deed from Menard, as such commissioner, to the
heirs of Francis Clement, deceased, was improperly admitted in evidence. There
was no evidence that said heirs, or Welch, ever knew of it, much less accepted
or claimed under it. There should have been some excuse for not producing
the original—as, thatit was destroyed or lost, or in possession of said heirs, or
Welch ; and, if the latter, some call on them for it. For reasons before given
likewise, the deed itself was unauthorized and void,

6. The motion of plaintiff,to exclude said chancery proceedings and com-
missioner’s deeds,should have been allowed. And this, as well for reasons alrea-
dy stated, as because the proceedings in the name of the heirs of said Jean F.
Louis »s. said Clement heirs, instituted by these defendants, and read in evi-
dence by plaintiff, revived said original suit, and showed that said suit had been
dismissed, and the acts of said commissioner thereundel) set aside and annulled.

T. For reasons indicated, instructions 3, 6, Tand 9, asked by plaintiff
should have been given. S0, of instructiony 5, which is clearly law. And as there
was, in fact, upon the proof,no consideration for the agreement referred to, the
instruction was pertinent,and should have been given.

8. Defendantdf instruction No. 1, was improperly given. It was for the
court, and not the jury, to say whether said decrce did or did not direct Menard
to convey to Jean F. Louis *¢the land in question.” So also, whether * pursu-
antto said decreg,,’ said Menard conveyed said land to said heirs,was a ques-
tion of law rath E\t‘ﬁ,ﬁh Both, it is submitted, were matters of construction of
records, which fell to the court and not the Jjury, to decide.

This instruction further directs the jury to find for defendants,in caso they
find that Menard conveyed said land to the heirs of Jean F. Louis, and that de-
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fendants are his heirs—while the proof,is that one of the trespasses complained
of was committed at a point confessedly alwaysin possession of the plaintift or
his grantors,not covered by said Menard deed, and to which neither the defend-
ants nor their ancestor ever claimed to have title.

Instruction 2, given for defendants, is bad for irrelevancy, and as calculated
to mislead the jury. Because the heirs of Clement decded the S. half of said
N. E. 12 to Welch, it did not follow that they claimed title through said com-
missioner’s deed. The direct contrary isindeed apparent from the face of the
two papers, if agreement in description of the land conveyed in each, be the
thing intended. And that this is the poi tmnéwy the inst-uction, is plain
from its whole tenor. The instruction, howevor, assumes what is untrue, viz:
That there is “ a deed from a commissioner conveying said S. half of said
quarter duly recorded.” No such commissioner’s deed was before that jury.

10.  For reasons stated the application of plaintiff below,. for a new trial,
should have been granted.

COOPER & MOSS,
For PIff. in Error.
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State of JMinois, } Third Gvawd Division,
SUPREME COURT. )  APRIL TERM, A. D. 1863,

THOMAS WELCH
vs.
JOHN LOUIS ET AL.

ERROIR TO TAZEWIXLL.

BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR.

This was a suit in trespass by Welch vs. Louis et al, for damages done on
the northwest quarter of section 12, town 25 north, range 5 west 3d P. M.
And the record and evidence show that Louis, the ancestor of defendants
in this case, and clatnrant, the ancestor of the grantor of plaintiff in 1834,
settled, respectively, and made improvements on the N. E. and N. W. frac.
quarters of section 12 aforesaid, then government land ; and that they soon
afterwards entered of the United States, jointly, the N. E. quarter. One
Casey having entered the 14 acre fractional N. W. quarter, he in 1836
conveyed it to fel@mgnt; and &?ﬁmmnt, on some consideration or induce-
ment from Louis, by his agreement under seal, covenanted with Louis to
convey to him all his improvement on the said northwest quarter and north-
east quarter, and also divide equally betscen them the northeust gquarter,
then owned by them jointly, Louis also covenanting to convey {o &l:€mant,
glaments improvement on the northwest quarter, and alsu divide the
northeast quarter equally between each, having regard to the improvements
of the other on the whole tract, and each quarter. This agreement is
under seal, and the evidence shows Louis then had possession of the very
part of the tract, in cultivation, where the trespass is alleged to have been
committed. See the article of agreement, record, page 30, 31; the plat
and report of Lewis Prettyman, page 38, and the testimony of Hammond
as to the possession, in 1848, page 52.

The record also shows that@n application to the circuit court of Taze-
well county, in 1841, entered a decree, each to convey to the other the
land, as the same had heen agreed to be conveyed, having regard to
cach other’s improvements on the whole tract, and caused it to be surveyed
and plotted, to enable them to do so the more correctly. See Decree, page
34 and 39 of record ; and also plat of survey, page 38.

And said court, (Record, page 40,) expressly decreed that Peter Menard
convey the land as described in the plat and divided by the surveyor, unto
the parties respectively. This decree was never appealed from, and is still
in full force ; and according to which, (the parties to the suit having deceased
before the execution of the deed,) the said Peter Menard executed and
delivered the conveyances so required to be executed, unto the heirs of
said parties, respectively ; and by this deed, the land so described and set
apart, and on which the trespass is alleged to have been committed, was
conveyed to these defendants, whose ancestors were possessed of it, and had
it under improvement in 1836, which is admitted by the agreement of claim-
ant, above referred to—and plaintiff is estopped from denying that fact—
and who was also possessed by improvement on it in 1848, as shown by
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Hammond’s testimony; and who, with defendants, used it for a wood yard .
and timber lot, for fire-wood and other purposes, at all times claiming it as
their own, from the year 1836 to the present time. They have at all times
lived immediately adjoining it; their only access to the river was over it;
they used it personally, individually, and daily, and claimed right and tltle,
and had actual possession of it, as is admitted by the record, page 31 ; plain-

tiff’s grantor, Ol&dmgnt, there agreed that it should be set oﬁ' and a.p'nt to
Louis as his own, under his hand and seal.

It is true there are some ecrrors in description, in those of record referred
to, and the whole transaction is remote. All parties to it are dead, and
plaintiff now insists on the proof of the consideration of the agreement,
which is under seal, and imports a consideration. But if it did not, thirty
years’ possession, improvement, and claim of title, with the decree of the
court ordering a conveyance to him, should raise a presumption of consider-
ation, rather than a duubt; and the fact of the possession of it by Louis,
and use of it, sometimes by actual inclosure and improvement of the land;
sometimes by using it in cutting timber and keeping o wood yard on it;
and always by the personal use and enjoyment of it by himself and his fam-
ily—it lying immediately between his house and the river, only a few rods
off—should raise a presumption the jury might well settle in defendants’
favor.

The facts that the grantors of plaintiff, (ﬁm%&nﬂnt,) except for the deed
from Menard to them, were the owners in full of but the undivided half of
the northeast quarter, which is admitted; and the further fact that, after
the deed from Menard to them, they sold by warrantee deed to plaintiff
the whole of the south half of said northeast quarter of section 12, is sig-
nificant, and from it the jury might well infer that they had accepted the
deed so made and reported to them by said Menard, and without which
they could have conveyed but one undivided half; and altogether it well
warranted the jury in finding the defendants not guilty of the trespass
charged, and also warranted the court in giving the 2d instruction of defend-
ants complained of.

The reason for objection to the testimony of John Moshan, on being
recalled, was, that he had been fully examined by plaintiff as his witness
in chief, and had been turned over to the defendants for cross-examination ;
and that defendants had not cross-examined, or asked defendants upon or
about anything upon which plaintiff asked to re-examine, and that, by the
law, it was a matter in the discretion of the court to allow a party to recall
and re-examine a witness which had been previously examined by the party
in chief; and the ruling of the court was therefore correct, and could not
be assigned for error.

And as to said first instruction of defendants complained of, the objections
to it are untenable, but if really sustainable when alone, it is fully neutral-
ized and explained by plaintiff’s 2d and 4th instructions which were given,
and plaintiff is not prejudiced by it. Louis had long possessed the land
under claim of title; the records of the county showed it, and plaintiff knew
it; and this court will not disturb a verdict when substantial justice has
been done. Smith vs. Shultz, 1 Scam., R. 420. There is, in this record,
clearly some evidence on which the jury might find for the defendants, and
such cases, “in trespass, and where the evidence is usually circumstantial,
the court will rarely, if' ever, disturb a verdict, when there is anything in
the record tending to support the finding of the jury.” Young vs. Silkwood,
11 Tlls, 36.
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And it is plain from all the evidence, that the trespass complained of was
the most trifling and insignificant, merely nominal, under full belief of right;
and this cause, when decided, does not effect the title to the land in either
party. Apparent justice has been done; and even conceding (which we do
not) all that plaintiff complains of, yet, “if this courl is satisfied that justice
has been done, it will not charge a new trial, even though the jury find
against the weight of evidence; against the instructions of the court, or
through misdirection of the court in point of law.” Leigh vs. Hodges, 3
Scam., R. 18, and Allen vs. Smith, 3 Scam., 27. Bloom vs. Denman, 12
Ills., 240; Gillett vs. Sweat, 1 Gill,, 475; Low vs. Orr, 1 Gill,, 70 ; and
Young vs. Silkwood, 11 Ills., 36.

When a question is fairly and intelligibly submitted to a jury, their
determination ought not to be set aside without the most substantial rea-

sons. Kincaid vs. Turner, 2 Gillman, R. 618. Wherefore, this judgment
ought to be affirmed.

B. S. PRETTYMAN,
Attorney for Defendants.
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SUPREME COURT OF ILLINOIS.

Third Grand Division at Ottawa—April Term, 1862.

TIIOMAS WELCH, Plainliff in Error,

Error to Circuit Court of Tazewell

|
Z 3 4 Use I! County.
J

JOIN LEWIS, el al., Defts. in Lrror.

ABSTRACT Oi" RECORD.

Plavintiff in Eror, surd Defenlans in Error to September Term, 1861, of said
Court, ia trespass vi el armis. Summons issued August 22, 1861. Damages
claimed $500.

Declaration alleges that Defendants on the 1st of June, 1860, and on divers other
days since, trespassed on the close of Plaintiff, situate on frac. N.W. 12, 25 N.,
5 W., in said County, by breaking fences, destroying: crops, and cutting and carry-
ing off timber, &e.

Ist. Plea not guilty.
2d. Special plea denying allegations in declaration.
Issue joined on first plea and replication to second.

Cause tried September 5th, 1861, before said Court and a jury. Verdiet and
judgment for defendants.  Motion for new trial made and overruled.

Bill of Exceptions filed September 10, 1851, shows that Plaintiff, to sustain the
issues on his part, called first, Samuel B. Davis, who swears: I know frac. N.1W.
12, 25 N.,5 W, insaid County. IIave known it for 25 years and reside about two
and a half miles from it. Knew Francis Clement and John Florent Louis, in their
life time. They have both been dead a number of years. Think since 1847 or 1848.
Both lived and theiv familics after them on the N.E. 12, and on the cast side of the
road, which here runs N. & S., or pretty near the line between said N.E. and N.W.
quarter. Clement had a field enclosed, which he cultivated, on said N.W. quarter,
and between the road and the river, from the time I first knew the premises. His
family lived on the old place and cultivated this field after his death until they sold
out to Plaintiff, Welch, some four years since. Welch still occupies and cultivates
said ficld. Neither old man Louis nor his family, ever had any improvements on
said N. W. qr. nor west of said road, since I have known the premises. The Clem-
ents and Welceh have a stable west of the road—this has been there a long time.
The north part of said fractional quarter, above Weleh’s field, has never been cleared
off, though the big trees have been pretty much cut out, Old Clement in his life-
time, and his family afterwards, always claimed the whole of said N. W. quarter,
and had frequent sunits with Louis on account of traspasses committed by the latter
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on the ground north of the field.  This part has never been inclosed or cultivated.

Cross-Ex. Louis also cluimed the unenclosed part of said N. W. quarter. Tle
lived o his improvements cast of the road, as early as 1836, and had a ficld
which extended to the voad on that side.  There are paths leading to the river west
of Louis’ improvements on the N. B. quarter, and 1 have scen the family carry
water from a spring on the river north of the house. This spring is 50 or 60 rods
north of Louis’ house, and on land north of said northwest quarter. There was a
wood yard on the viver, west from Louis™ house, where wood was kept some 12
vears ago.  Iave not seen much there since.

Andrew J. Towne called, said: I have lived in the neighborhood about 16 years,
and before the old people died.  Knew the ground in dispute. Iave seen wood cut
there, but don’t know who cut it. Never saw any improvements on the N.W.
quarter, above Clement’s ficldand west of Louis’s improvements.  Don’t know who
owns this land.  Pretty much all of the land on this quarter overflows.  The land
in the ficid on the south side is tilled in dry seasons.

Cross Bramination.—The north part of this qnarter was formerly move free from
timber than now. Young trees have grown up.  Never knew about the wood
yard spoken of.  There was no road across the'land.  Louis carries his water from
above. IHave scen a kettle for washing across at the river west of Louis’ field,

. Dou’t know who it belonged to.  Iave seen Louis’ daughter there.

M. Quinlin called, said: 1 know parties to this suit, and the land indispute.
Was helping Plaintift to build fence on it west ol Lounis’ house, and north of
Weleh's field in August.  About three weceks since. John Louis and his sister
came and tore it down. It was a pale fence.  Welch cut some of the poles for the
fence on this land,  We had put up @ number of pannels when it was torn down.

Patrick Weleh called, said : Am son of Plaintiff, who has lived three or four yuars
where he now does.  Ile bought of Clements. Some three or more weeks since
father undertook to build a fence on the fraction lying west of the road and Louis’
honse.  We were building this feuce when John Louiz came and tore it down.
We were making this fence of polesand stakes driven into the ground and intended to
enclose all the nnenclosed part of said quarter.  Father has a field on part of this
quarter, and has cat wood on the part north of the field, and was cutting poles and
stakes for the fence he was building on this picce.  Last year the old woman
Marga: etta Louis tore down the fence on the novth side of the field on this quarter
in two places.  This was late in the spring, just before we ploughed the land for
corn.  We were repairing the fence where it had been washed away. The field
overflows every spring and we are always late getting corn in it.  One place
where the old woman tore the fence down was towards the rviver, at which place we
were setting the fence, a iittle north of where it had been, when she came and tore it
down. She then went to the North East corner at the road and tore it down,
taking down several pannels at each place. The part she tore down next the road was
the old fenee, and stood where it had always stood, as far as I know, When I first
saw the fence it was old and seemed to have stood there a long time.  We put up
the fence again at the voad, putting it in the old place, but next the river set it back.
Father has paid the taxes on this quarter since he has been theve. I never saw John
Louis cut any trees on (his quarter.
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Cross-fivamination.—Mrs. Louis lives on the Iiast sidc of the road. There is an
old road across this quarter West of Louis’ field. 1 have seen the family or
Louis gather wood from this land.

Re-called, said : It was some time in June, 1860, think about the middle, that
old Mrs. Louis tore this fence down. It was only a litte before harvest. The water
lies on this land in the spring, so that it is generally late before we can get it
plonghed. The present season it is pretty dry.

13

Plaintif next offered and read in cvidence réceipts for taxes of 1850, 1851, 1855,
1856, 1857, 1858, 1859 and 1860, on all said fractional N.W., 12,25 N. 5W., paid
by Clements and Plaintiff.

George Lux called, said : 1 know the land in controversy. It lies between the
road and the river. 1 helped the County Surveyor run the lines and know them.
[ave lived near and known the land 18 or 14 years. but never knew either of the
old men, Clement or Louis. They died before 1 came there.  Freeman Clement had
a field on the South side of ¢aid N.W. quarter, between the road and the river,
cultivated it, and lived there till he sold to Plaintiff’ abont four years ago, and
Plaintiff has cultivated it ever since. The fence on the novth side of this field, next
the road, stands where it hus stood ever since I knew it, but the field has been
extended toward the viver. The land North of this field is open, and unimproved.
Both parties claim it, and have done so ever since 1 knew thein.  The land in the
field, there has never been any dispute about. It has been held by the Clements.
I never noticed any road across this open part, but have crossed it frequently as the
public generally have. Saw Welch catting poles on it this spring.  Clement had
possession of it before Welch came there. About an acre or something more,
part of the N.E. quarter of said section, lies West of the road, which runs on the
line between the N.E. and N.W. qus., until near the south side of Louis’ field on said
N. E. quarter, and then veers to the E., so as to leave a narrow strip of said N.E.
gunarter, between the road and the line.  There has never been any improvements
on said N.W. qr. north of Welel’s field since 1 came to the neighborhood.  About
three-fourths of suid tract is in Welch's field.  The whole quarter, exc=pt the N.E.
corner, overflows, and it is always late before it can be planted. Corn in other
places is generally up high enouzh to plough before it is planted here, but being
vich, warm ground, it comes on fast. I have known it planted the last of June or
fivst of July and do well. Don’t know jnst when it was planted in 1869, but it

18
. was late,

John P. Moushon called, said : I have kn wa these premizes ever since 1832,
My father settled on said N.E. and N.W. quurters ia that year, and made some
improvements.  We fivst made a small field on said N.W. quarter, which has been
enlarged towards the viver.  On the North side, the fence at the N K. corner is just
where we set it, but down towards the rviver it may have been set a little farther
North. Father sold his improvements to Clement in 1834.  We had a field and
stuble on said N.W. quarter, which Clement occupied after us, until he died, some
13 years ago, and his family occupied it until they sold to Welch. Clement left
four children, Freeman, Agnes, Margaret and Alice. but Alice died.  Agnes
married Alexander Wynd. Don’t know who paid taxes on this quarter,

C'ross-Eraminalion.-——We built our house on the S.E. side of tne road, but we
made a field on the West side.  Louis came to live with us and settled on the hill
1o fraction. Louis used to cross the small fraction to the river and wash there, and
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_so did the Indians. Louis had a small enclosure of about an acre or an acre and a
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half on the West side of the road, which he made when he first came and cultivated
it oue year. The next year the water washed most of the fence off. He then
removed the remainder and used the rails in making a fence round a field on the
east side of the road, and has never had any improvements on that side of the road

“since. 1 have seen wood at a place on the bank of the river, on the small fraction.

Re-Examination.  Plaintifi’s counsel asked witness, “What Louis said when
he took away his fence from the west side of the road” for the purpose of proving
an abandonment of possession. To which Defendants objected—objection sustained
Plaintifis excepted.  Plaintiff then read to the jury a quitelaim deed from John W.
Casey, to Francis Clement, dated May 30, ’3%7, and recorded August 2, ’37, for the
N. fractional half of said Sec. 12, 25 N., 5 W., and it was admitted by Defendents,
that when Casey made said deed he owned said land in fee.

Plaintiff next read in evidence a power of attorney from Freeman,
Awsies and Margaret Clement to Alexander Wynd, dated Nov. 30, ’5%7, and
recorded February 15, '58, authorizing him to sell and convey by general warranty,
or otherwise dispose of all real estate belonging to them, situate in Tazewell
County, 1lls.  Next adeed of general warraaty dated February 5, ’58, from Alexan-
der Wynd and Francis Emma, his wife in her own right, and said Freeman, Agnes
and Margaret Clement, by their said attorney to Plaintiff' for said fractional N. W.
qe. of Ss¢ 12, 25,5, and other property recorded Feb. 26, ’58.  Plaintiff here rested.

Defendant then read in evidence against the objections of Plaintiff. The
proceedings in Chancery in a cause brought to the September term of 1839 of the
Tazewell Civeuit Court, wherein Jean Florent Louis is Complainant and Francis
Clement is Defendant.

The bill sets out that Clement and Louis had settled on and were entitled to
enter the N. BE. qr. of Sec 12, 25, 5 in said County on the 26th of July, 1836, with
the understanding that Louis was to have the N. half and Clement the S. half thereof,
and that if either party should be found, when the tract was surveyed, to have im-
provements on the part agreed to be conveyed to the other, the party having such

-improvements was to have his improvement, and convey an equal portion of unim-

proved land to the otherin lieu thercof—also that said Clement is the owner of the
{fractional N. W. qr. of said section, and that he agreed to convey to Louis all of
saidd N. W. qr. which Louis should be found to have improved. That Louis was
ready to comply weis on his part,but Clement refused—prays for specih@d perform-
ance and for partition and rvelief.

Exhibit ‘A’ attached,scts out that said parties have a certificate of purchase
from the Receiver of the land « fice at Springfield for said N. E. qr. that Clement is
to convey to Louis the N, half of said N.E. qr. and that Louisis to convey to Clem-
ent the sonth half, each to have his improvements, and if on the other’s)to convey
unim_‘pru\'bd land in lieu thercof. By an entry on the marginjeach party is made to
ugree to convey to the other the improvements each may have on a fraction of 14
ueres attached to the said N. E. qr.  Date of this instrument, July 26th, 1836.

Decree taken at September term, 1839.
April term 1840, this decree on motion of Defendent set aside.

By a decree rendered at the April term, 1841, it is ordered that said N. E. 12
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and thie 14 acres attached be surveyed and that the N.bf. of said N.E. 12 be set off to
Louis and the S. hf. thercof to Clement and that each party have his improvements
on suid N. E. 12, and the surveyor is to find how much land Louis had under im-
provement in 1836, and the intention of the parties under the agrecment. Said
Surveyor is then ordered to survey said 14 acre picce, measure the same and dc-~
scribe it by metes and bounds.  Louis Prettyman appointed surveyor and to re-

port to next term.

At the September term, 1841, said Surveyor presented his report, and there-
upon a deeree is entered divectinz Defendant to convey to complainant the N. hf. of
said N. E. 12, and 642 acres out of the S. hf. of same, and Complainant to convey
to Defendant the same N. hf. and a certain private cartway, and cause continued.
Said report finds that the 14 acre picce, so called, contained 21 acres and that in
1836, L-uis had an improvement of 222, acres on the cast side of the N. part of

S e,

At-the ‘April Term 1842, it is further decreed, ““This cause coming on agaii
“{o be heard upon the report of the Surveyor to survey and divide said N. E. 12
“between the partics and they having refused to convey to each other their sepa-
“rate portions according to said contract contemplated, it is decreed that Peter
“ Menard, Jr. be appointed a Commissioner to make deeds to each of said purties
“ ofsaidl land having réference to said partition, division or survey of said land made
¢ Ly said Prettyman and now on file and that he make report to the next term of
*ocourt,

September Term, 1842, cause stricken from Docket.
April Term, 1852, Peter Menard filed report, showing that the original parties

{0 sai.l suit were both dead, and that he had conveyed to the heirs of said deceased
¢ortain parts of said N, E. 12, also 1o the heirs of said Louis, 8 1} acres oft' the

“N. side of said fractional N. W. 12, and to the heirs of Clement 12 &% off the S.

side of said N, W, 12,

October Term 1853, motion by Defendant’s Solicitors to set aside said report.

*April Term 1852, decree, taken in names of said original parties, sets out
fhat said commissioner iad failed to execute the former decree therein and that said
oriwinal parties had both died since suid decree, and divected said commissioner to
make deeds to their heirs and report to the present term of said Court. To the
reading of all which to the jury, Plaintiff ohjected—objection overruled and Plain-
1l excepted.

Defendant then offered a deed from Peter Menard as Commissioner, to Johu
and Margaret Lonis, dated April 8, 52, conveying to them as heirs of said Jean
Florent Lonis, part of said N. E. 12, and 8 and ', acves off the Novth side of said
fractional N.W. 12, To the reading of which Plaintiff objected—objection overruled
and Plaintifl’ excepted.

Defendant next offered to read to the Jury from the books of the Recorder ot
saitl Co.. a deed from said Menard to Freeman Clement, Margaret Clement, Agnes
Clement and Francis Wynd, formerly Francis Clement, children and heirs of Francis
Clement decensed, conveying to them part of said N.E. 12, also 12 and 4% acres off
the Sonth side of said fractional N. W. 12, To the reading of which in evidence
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Plaintifl ohjected, unless shown that suid heirs procured said deed to be made,or
recorded, or it had been delivered to, and accepted by themyas also because the
original was not produced. Objection overruled and Plaintill excepted.

William Ilammond then called by Defendant, swears “Defendants have
occupied the land in dispute cince 1848.  John Louis had a wood yard on a part of
this land North of the field on the river bank. There was a road through the land
to the river and Louis and his family have washed at the river.

Cross-Examination. Louis and Clement had lawsuits about this land. No partof that
in dispute is cultivated. Defendants rested.

Plaintift then read in evidence the pro-
ceeding in w suit in Chancery, wherein John Louis et als, the heirs and widow of
Jean I°. Louis deceased, are Complainants, and Freeman Clement and others, the
heirs and widow of Francis Clement deceased, and Peter Menard are Defendants,
brough! to the April Term 1850, of said Court.  The bill filed, claims that Jean
Florent Lonis and Francis Clement entered said fractional N, I, 12, and were jointly
entitled to both said N. W. and N. E. qus., and agreed to divide th> same equally
between them having respect to each others improvements.  That said Francis
Clement afterwards refused to comply with said agrecment, refers to proceedings
hercin-belore set out and makes them pavt of said bill, states that the Comumissioner
appuinted to deed to the parties theiv respective shares had neglected to do so im-
mediately, and that when the deeds were made, the pacties to said oviginal suit were
both dead and the deeds not delivered to them nor their heirs—that said Louis and
Clement both died in 1848—that the said Commissioner had not reported as required
and that Defendants still claim to hold, own and occupy, and have since enclosed a
large part of the land set off by the Surveyor to Louis—that Defendants continually
suc and harrass Complainants for all acts of ownership they exercise over any part
there f, also that Defendants fraudulently procured said cause to be strickeu from
the Docket—ealls for answer to bill, and asks that said Commissioner be decreed to
convey to the heirs of Louis and Clement the parts respeetively set of” to them—
that Complainants have the benefit of proceedings in said cause of Louis and  Clem-
‘ent; and that the heivs of-Clement be bound thereby.

September Term 1850, leave given to amend said Bill.
September Term 1851, cause continued.

The amended Bill filed to this term, charges sundry mistakes in decree in
original suit, Louis vs. Clement, among others, that the Court designed to decree that
Clement should convey to Louis all the improved land Louis had on xaid fractional
N. W. 12, and prays that the decree be wmended so that the parties to this bill, rep-
resenting the parties to said former suit, may have and hold in severalty, the parts
by the Surveyor set off to said Louis and Clement respectively, and that @ Commis-
sioner be appointed to make deeds to the heirs accordingly.

April Term, 1852, Report off Commissioner presented to be approved if not
objected to by next term.
Ol oo T
September Term 1852, report approved and entered, , sasd—profent. Said
report sets out that Menard as Commissioner had made dcmls/L) the heirs of Louis
and Clement, certain parts of said N. E. 12, also, to said Louis' heirs, 8 and \$
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acres off the North side of said N. W, 12, and to the Clement heirs 12 and 295 off
of the South side of said N. W. 12.

May Term ’53, this cause dismissed at Complainant’s cost, and it is ordered that said

67 -report be set aside and for naught esteemed. Plaintiff thereupon moved the Court to

67

68

69

exclude from the Jury, all the papers and proceedings in said Chancery suits read
by ecither party, also the Commissioner’s deed made pursuant thereto. Motion
overruled and Plaintiff excepted.

For plat used by both parties showing situaticer &c., of the land in question
sce p. 68. Witness ITammond also stated that where he understood the N* E. corner
of the 122925 acres to be, as marked in Surveyor’s report, Welch’s field, toward
the river, would extend a little novth of a due west line from that corner, and that
the field had been gradually enlarged that way. This was all the evidence.

Plaintiff asked instructions substantially s follows :

Ist. That title in fee to the land in question being admitted in John Casey
on the 30th of May 1837, the Plaintiff has shown title in himself to said land if it is
proved that Francis Clement died prior to Nov. 30th, 1857, the date of thepower
ot Attorney to Alexander Wynd, and that Frances E. Wynd is the wife of said Alex
ander, and that she and said Freeman, Agnes and Margaretta Clement are the only
heirs atlaw of said deceased.

24, If the Jury find that Plaintiff is the owner of said N. W. 12, and was
such owner on, and prior to June Ist 1860, and that since June 1st 1860, and prior
to commencement of this suit, said John and Margaretta Louis, or either of them,
committed the trespasses, or cither of them in said declaration mentioned, they will
find for Plaintiff against Defendants, or the one committing such trespass, and assess
his damages at such sum as the evilence shows he has sustained thereby, unless
they shall Felieve, from the evidence such trespasses were committed under a license
from Plaintift or title superior to Plaintiff,

3rd.  Defendants have not shown title in {hemselves, to,said land, cr any
pact thereof, as against Plaintiff,

4th.  If the Jury believe from the evidence that at the time of the trespasses
complaineld of, Plaintit’ was in actual possession of a part of said fractional N. W.
12, under paper tit'e to the whole such possession of part is, in law, possessson of
the whole, and any trespass committed on any part of it, by any one not showing
better title, entitles the Plaintiff to an action therefor.

5th.  An agreement to convey laud to be valid, must be founded upon a
cousideration good or valuable in law, and if there be no such consideration, the
agreement is void, and cannot be enforced in equity or at law.

6th. That all the proceedings in Chancery in the names of Jean Florent Louis
and Francis Cl:ment, after their decease, are void, and not in evidence before the

Jury.

Tth.  That the proceedings in the name of the heirs of Jean Florent Louis,
against the heirs of Francis Clement, revived and continued the former suit brought
by said Jean, against said Francis, and the dismissal of said last named suit, at the




-1
e

75

- pee 1) '*‘

S

‘costs of Cmnpluinant, determined both suits, and all orders and decrees and othep

proceedings therein, or pursuant thereto, arve thereby aunulled, and not to he con-
sidered by the jury in making their verdict.

8th. Where land is conveyed by metes and bounds, or any geneial descrip-
tion, known to the law, the number of acres named in the deed is not material,
and the grantee will take all the land within the limits mentioned, though a less
number of acres be named in the deed.

9th. The mere execution and recording of the deed from Menard to
the Clement heirs, is not of itself sufficicnt to prove delivery to, or acceptance, or
recording, by themjof said deed, and unless the jury believe from the cvidence, that
said deed was delivered to, and accepted by, said grantees, they are not bound by
said decd, and the jury should not consider said deed as in evidence for any
purpose.

Of which said instructions, the Court gave the 1st, 2d, 4th and 8th, and
refused the 3d, 5th, 6th, Tth and 9th, and Plaintift excepted.

The Court then instructed the jury for the Defendants.

Ist. That if Plaiotifi’ ¢claims under title derived from Irancis Clement, and has
shown no other title, and if they believe from the eviden- e, that at the April Term,
1842, of this Court, a decree was entered in favor of Jean F. Louis vs. Francis
Clement, ordering Peter Menard, Jr., to convey the land in question to Jean F.
Louis, and if th y further believe, from the evidence that said Jean I died before
conveyance, and that Menard pursuant to said decree, conveyed said land to the
heirs of said Jean, and that the Defendants are the heirs of said Jean, they will find
for Defendant.

9. 1t t.hcl' jury betieve from the evidence that Louis and Clement owaed the
N.E. fractional quarter joiutly, and that Clement duriag his life occupied the South
half of the N.E. quarter of sec. 12, and that the heirs of Clement in conveying, by
their deed to Welch, purported to convey the South half of the fractional N. E.
12, when, but for the decree referred to iu the first instriction, said Clement’s
heirs would only have been entitled to an undivided half’ of said quarter, and that a
deed*from a Commissioner, conveymng said South half of said quarter, is duly
recorded, they may from such facts presume that they claim under said Commis-
sioners deed.

To the giving of which Plaintiff excepted.

The jury then found for the Defendant, an:d Plaintiff moved for new trial,
Because :

Ist. The Court refused proper evidence offered by Plaintifl.

2d. The Court admitted improper evidence for Defendants.

3d. Overruling motion of Defendant to exclude the record evidence, before
admitted, against objection of Plaintiff.

4th Refusal of proper instructions asked by Plaintiff.

5th - Giving improper instructions for Defendants.

6th & Tth. The verdict is against the law and evidence, and instructions
of the Court.
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Motion overrnled. Judgment for Defendants and Plaintiff excepted.

And now comes the said Thomas Welch, plaintiff in error herein, and says that in
the record, proceedings and judgment of said Circuit Conrt, in said cause, manifest
error hath intervened to his prejudice in this, to wit :

Ist. Said Court erred in refusing to admit proper cvidence offered by
Plaintiff.

2d. Said Court crred in the admission of improper evidence on the part of
the Defendant.

3d. Said Court erred in overruling the wotion of said Plaintiff’ to exclude
from the jury the Chancery record and proceedings, including reports and deed
of Commissioner thereunder, before given in evidence against the objections of the
Plaintiff.

4th. Said Court erred in refusing to give instructions, numbered, 3, 5, 6,
T and 9, asked by Plaintiff.

6th. Said Conrt erred in the instructions given the jury on the part of said
Defendants.

5th. Said Court erred in admitting Defendants to read in evidence from the
books of the Recorder of Tazewell County the copy of deed, from Peter Menard, as
Commissioner to the heirs of Francis Clement, without first showing the delivery
of said deed, or thatsaid heirs had accepted, and procured it to be made of record,
and also because said Defendants did not produce the original of said deed, nor
prove notice on Plaintiff, or show any reason for its non-production.

» ~ Tth. Said Court erred in overralinz motion of Plaintiff for new trial.

8th. Said Court erredin rendering judgment in favor ol Defendants on said
verdict.

9th. Said Court erred in not rendering judgment for Plaintiff.

Wherefore and for other manifest ervors appearing in said record, Plaintiff
prays that the jndgment of said Circuit Court may be reversed, aad annulled, and
wholly for naught esteemed.

COOPER & MOSS,

Lur Plaintff i Error.

Assignment of Errors.

Ist. In refusing proper evidence offered by Plaintiff.

2d. In admitting improper cvidence for Defendant.

3d. In overruling Plaintiffs motion to exclude from the jury the proceedings
in the suit in Equity of Louis vs. Clement, and Commissioner’s deed thereunder,
before given in evidence.

4th. In permitting the record of deed from Peter Menard, as Commissioner,
to the heirs of Francis Clement to be read to the jury.

5th. In refusing instructious, 3, 5, 6, Tand 9, asked by Plaintiff.

6th. 1In the instructions given for the Defendants.

7th. In overruling Plaintiffs motion for new trial.

8th. In rendering judgment for Defendant.

9th. In not rendering judgment for Plaintiff.

COOPER & MOSS.
For Plainliff in Error.
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State of Illinois, } Third Grand Division,
SUPREME COURT. APRIL TERM, A. D. 1863,
o 11 CIIUDIAR WUTLIOED | . e S e
vs.

JOHON LOUIS ET AL.

ERROR TO TAZICWIIELL.

BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR.

This was a suit in trespass by Welch vs. Louis et al, for damages done on
the northwest quarter of section 12, town 25 north, range 5 west 8d P. M.
And the record ang, evidence show that Louis, the ancestor of defendants
in this case, and A#mant, the ancestor of the grantor of plaintiff in 1834,
settled, respectively, and made improvements on the N. E. and N. W. frac.
quarters of section 12 aforesaid, then government land; and that they soon
afterwards entered of the United States, jointly, the N. E. quarter. One
Casey having entered the 14 acre fractional .N. W. quarter, he in 1836
conveyed it to &?@hnant; and Qfﬁhnant, on some consideration or induce-
ment from Louis, by his agreement under seal, covenanted with Louis to
convey to him all his improvement on the said northwest quarter and north-
east quarter, and also divide equally between them the northeast quarter,
then owned by them jointly, Louis also covenanting to convey {o claimant,
claimant’s improvement on the northwest quarter, and also divide the
northeast quarter équally between each, having regard to the improvements
of the other on ihe whole tract, and each quarter. This agreement is
under seal, and the evidence shows Louis then had possession of the very
part of the tract, in cultivation, where the trespass is alleged to have been
committed. See the article of agreement, record, page 30, 81; the plat
and report of Lewis Prettyman, page 38, and the testimony of Hammond
as to the possession, in 1848, page 52.

The record also shows that @n application to the circuit court of Taze-
well county, in 1841, entered a decree, each to convey to the other the
land, as the same had heen agreed to be conveyed, having regard to
each other’s improvements on the whole tract, and caused it to be surveyed
and plotted, to enable them to do so the more correctly. See Decree, page
34 and 35 of record ; and also plat of survey, page 38.

And said court, (Record, page 40,) expressly decreed that Peter Menard
convey the land as described in the plat and divided by the surveyor, unto
the parties respectively. This decree was never appealed from, and is still
in full force ; and according to which, (the parties to the suit having deceased
before the execution of the deed,) the said Peter Menard executed and
delivered the conveyances so required to be executed, unto the heirs of
said parties, respectively ; and by this deed, the land so described and set
apart, and on which the trespass is alleged to have been committed, was
conveyed to these defendants, whose ancestors were possessed of it,and had
it under improvement in 1836, which is admitted by the agreement of claim-
ant, above referred to—and plaintiff' is estopped from denying that fact—
and who was also possessed by improvement on it in 1848, as shown by
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Hammond’s testimony; and who, with defendants, used.lt for .'L.wc_)ogv };ard
and timber lot, for fire-wood and other purposes, at :L'll‘ times clamtlmﬁ tl as
their own, from the year 1836 to the present time. llloy_lla\:e g ) 1mc€s
lived immediately adjoining it; their only access to the river .\f:.s' ozlc;itll ;
they used it personally, indi\'iduul!y, :m(l. daily, and cl:mn‘ed I‘l%l Slln 4 le,
and had actual possession of it, as is admitted by the record, page o5 1‘ ain-
£fF’s erantor, Bf#2ment, there agreed that it should be set off and apart to
Louis as his own, under his hand and seal.

It is true there are some errors in description, in those of record referred
to, and the whole transaction is remote. All parties to it are dead, and
plaintiff now insists on the proof of the consideration of the agrecement,
which is under seal, and imports a consideration. ~But if it did not, thirty
years’ possession, improvement, and claim of title, with the decree of the
court ordering a conveyance to him, should raise a presumption of consider-
ation, rather than a dsubt; and the fact of the possession of it by Louis,
and use of it, sometimes by actual inclosure and improvement of the land;
sometimes by using it in cutting timber and keeping a wood yard on it;
and always by the personal use and enjoyment of it by himself and his fam-
ily—it lying immediately between his house and the river, only a few rods
off—should raise a presumption the jury might well settle in defendants’
favor.

The facts that the grantors of plaintiff, (ﬂw&@nant,) except for the deed
from Menard to them, were the owners in<full of but the undivided half of
the northeast quarter, which is admitted; and the further fact that, after
the deed from Menard to them, they sold by warrantee deed to plaintiff
the whole of the south half of said northeast quarter of section 12, is sig-
nificant, and from it the jury might well infer that they had accepted the
deed so made and reported to them by said Menard, and without which
they could have conveyed but one undivided half; and altogether it well
warranted the jury in finding the defendants not guilty of the trespass
charged, and also warranted the court in giving the 2d instruction of defend-
ants complained of.

The reason for objection to the testimony of John Moshan, on being
recalled, was, that he had been fully examined by plaintiff as his witness
in chief, and had been turned over to the defendants for cross-examination ;
and that defendants had not cross-examined, or asked defendants upon or
about anything upon which plaintiff asked to re-examine, and that, by the.
law, it was a matter in the discretion of the court to allow a party to recall
and re-examine a witness which had been previously examined by the party
in chief; and the ruling of the court was therefore correct, and could not
be assigned for error.

And as to said fivst instruction of defendants complained of, the objections
to it ave untenable, but if really sustainable when alone, it is fully neutral-
ized and explained by plaintiff’s 2d and 4th instructions which were given,
and plaintiff’ is not prejudiced by it. Louis had long possessed the land
under claim of title; the records of the county showed it, and plaintiff knew
it; and this court will not disturb a verdict when substantial justice has
been done. Smith vs. Shultz, 1 Scam., R. 420. There is, in this record,
clearly some evidence on which the jury might find for the defendants, and
such cases, “in trespass, and where the evidence is usually circumstantial,
the court will rarely, if ever, disturb a verdict, when there is anything in
the record tending to support the finding of the jury.” Young vs. Silkwood,
11 Ills, 36.




13]

And it is plain from all the evidence, that the trespass compluiued of was
the most trifling and insignificant, merely nominal, under full belief of right;
and this cause, when decided, does not effect the title to the land in either
party. Apparent justice has been done; and even conceding (which we do
not) all that plaintiff complains of, yet, “if this courl is satisfied that justice

has been done, it will not charge a new trial, even though the jury find
against tho weight of cvidence; against the instructions of the court, or

through misdirection of the court in point of law.” Leigh vs. Hodges, 3
Scam., R. 18, and Allen vs. Smith, 3 Scam., 27. Bloom vs. Denman, 12
Ills., 240; Gillett vs. Sweat, 1 Gill,, 475; Low vs. Orr, 1 Gill., 70 ; and

Young vs. Silkwood, 11 Tlls., 36.

When a question is fairly and intelligibly submitted to a jury, their
determination ought not to be set aside without the most substantial rea-
sons. Kincaid vs. Turner, 2 Gillman, R. 618. Wherefore, this judgment
ought to be affirmed.

B. S. PRETTYMAN,
Attorney for Defendants.
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State of Iinois, } Third Grand Division,
 SUPREME GOURT. APRIL TERM, i 0. 1883,

THOMAS WELCH
vs.
JOHN LOUIS ET AlL.

ERIROR TO TAZIEWIEILIL.

BRlLl‘ AND Al{GlJ MENT l*OR l)Ll* L\lH\'l‘s lV ERROR.,

This was a suit in tlespass by Welch vs. Loms et .11 f01 dam(ures done on
the northwest quarter of section 12, town 25 north, range 5 west 8d P. M.
And the record and evidence show tlmt Louis, the 'mcestor of defendants
in this case, and claimant, the ancestor of the grantor of plaintiff in 1834,
settled, respectively, and made improvements on the N. E. and N. W. frac,
quarters of section 12 aforesaid, then government land ; and that they soon
afterwards entered of the United Slo.tus, jointly, the N. E. quarter. One
Casey having entgyed the 14 acre fractional N. W. quarter, he in 1836
conveyed it To. ent; and tlgmant, on some consideration or induce-
ment from Louis, by his agreement under seal, covenanted with Louis to
convey to him all his improvement on the said northwest quarter and north-
east quarter, and also divide equally between them the northenst quarter,
then owned by them jointly, Louis also covenanting to convey to claimant,
claimant’s improvement on the northwest quarter, and also divide the
northeast quarter equally between each, having regard to the improvements
of the other on {he whole tract, and each qufutel This agreement is
under seal, and the evidence shows Louis then had possession of the ver y
part of the tract, in cultivation, where the trespass is alleged to have been
committed. See the article of agreement, record, page 30, 31; the plat
and report of Lewis Prettyman, page 38, and the testimony of Hammond
as to the possession, in 1848, page 52.

The record also shows that@n application to the circuit court of Taze-
well county, in 1841, entered a decree, each-to convey to the other the
land, as the same had heen agreed to be conveyed, having regard to
cach other’s improvements on the- whole tract, and caused it to be surveyed
and plotted, to enable them to do so the more cortectly. See Demee, page
34 and-39-ef-record ;-and also-plat-of-survey; page 38.

And said court, (Record, page 40,) expressly decreed that Peter Menard
convey the land as described in the plat and divided by the surveyor, unto
the parties respectively. This decree was never appealed from, and is still
in full force ; and according to which, (the parties to the suit having deceased
before the execution of the decd,) the said Peter Menard excouted and
delivered the conveyances so required to be executed, unto the heirs of
said parties, respectively ; and by this deed, the land so described and set
apart, and on which the trespass is alleged to have been committed, was
con\'eye(l to these defendants, whose ancestors were possessed of it, and had
it under improvement in 1836, which is admitted by the agreement of claim-
ant, above referred to—and plmntxﬁ‘ is estopped from denying that fact—
and who was also possessed by improvement on it in 1848, as shown by
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Hammond’s testimony; and who, with defendants, used it for a wood yard
and timber lot, for fire-wood and other purposes, at all times claiming it as
their own, from the year 1836 to the present time. They have at all times
lived immediately adjoining it; their only access to the river was over it;
they used it personally, individually, and daily, and claimed right and title,
and had actual possession of it, as is admitted by the record, page 31; plain-
tift’s grantor, ffgkmant, there agreed that it should be set off and apart to
Louis as his own, under his hand and seal.

It is true there are some errors in description, in those of record referred
to, and the whole transaction is remote. All parties to it are dead, and
plaintiff now insists on the proof of the consideration of the agreement,
which is under seal, and imports a consideration. But if it did not, thirty
years’ possession, improvement, and claim of title, with the decree of the
court ordering a conveyance to him, should raise a presumption of consider-
ation, rather than a d.ubt; and the fact of the possession of it by Louis,
and use of it, sometimes by actual inclosure and improvement of the land;
sometimes by using it in cutting timber and keeping a wood yard on it;
and always by the personal use and enjoyment of it by himself and his fam-
ily—it lying immediately between his house and the river, only a few rods
off—should raise a presumption the jury might well settle in defendants’
favor.

The facts that the grantors of plaintiff. (theélé%nant_.) except for the deed
from Menard to them, were the owners in full of but the undivided half of
the northeast quarter, which is admitted; and the further fact that, after
the deed from Menard to them, they sold by warrantee deed to plaintiff
the whole of the south half of said northeast quarter of section 12, is sig-
nificant, and from it the jury might well infer that they had accepted the
deed so made and reported to them by said Menard, and without which
they could have conveyed but one undivided half; and altogether it well
warranted the jury in finding the defendants not guilty.of the trespass
charged, and also warranted the court in giving the 2d instruction of defend-
ants complained of.

The reason for objection to the testimony of John Moshan, on being
recalled, was, that he had been fully examined by plaintiff as his witness
in chief, and had been turned over to the defendants for cross-examination ;
and that defendants had not cross-examined, or asked defendants upon or
about anything upon which plaintiff asked to re-examine, and that, by the
law, it was a matter in the discretion of the court to allow a party to recall
and re-examine a witness which had been previously examined by the party
in chief; and the ruling of the court was therefore correct, and could not
be assigned for error.

And as to said first instruction of defendants complained of, the objections
to it are untenable, but if really sustainable when alone, it is fully neutral-
ized and explained by plaintiff’s 2d and 4th instructions which were given,
and plaintift is not prejudiced by it. Louis had long possessed the land
under claim of title; the records of the county showed it, and plaintiff knew
it; and this court will not disturb a verdict when substantial justice has
been done. Smith vs. Shultz, 1 Scam., R. 420. There is, in this record,
clearly some evidence on which the jury might find for the defendants, and
such cases, “in trespass, and where the evidence is usually circumstantial,
the court will rarely, if ever, disturb a verdict, when there is anything in
the record tending to support the finding of the jury.” Young vs. Silkwood,

11 Tlls, 36.
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And it is plain from all the evidence, that the trespass complained of was
the most trifling and insignificant, merely nominal, under full belief of right;
and this cause, when decided, does not effect the fitle to the land in either
party. Apparent justice has been done; and even conceding (which we do
not) all that plaintiff complains of, yet, “if this courl is satisfied that justice
has been done, it will not charge a new trial, even though the jury find
against the weight of evidence; against the instructions of the court, or
through misdirection of the court in point of law.” Leigh vs. Hodges, 3
Scam., R. 18, and Allen vs. Smith, 3 Scam., 27. Bloom vs. Denman, 12
Tlls., 240 ; Gillett vs. Sweat, 1 Gill.,, 476; Low vs. Orr, 1 Gill,, 70 ; and
Young vs. Silkwood, 11 Ills., 36.

When a question is fairly and intelligibly submitted to a jury, their

determination ought not to be set aside without the most substantial rea-

“ gons. Kincaid vs. Turner, 2 Gillman, R. 618. Wherefore, this judgment
“ought to be affirmed.

7 B. S. PRETTYMAN,
Attorney for Defendants.
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Supreme Goned of Fllinuis,

THIRD GRAND DIVISION.

APRIL TERM, A. D. i863.

; " THOMAS WELCH, )

vs. +  ERROR To TAZEWELL.

|
JOHN LOUIS, ET AL. |
J

.o > ——

BRIEF OF PLAINTIFF IN ERROR.

1, This suit is for trespass in tearing down fences, &c., on the N. W. fr
12, T. 25, N. R. 5 W. 8d Meridian, and plaintiff below having established,
prima facie, the ownership of said land in himself, by undisputed paper title,
and proved the trespass complained of, was entitled to recover, unless the claim
of superior title, set up by defendants, was sustained.

2. The claim of prior and continued possession, being much relied on
by defendants, the declarations of Jean Florent Louis, their ancestor, at the
time he removed his fences, were proper, to show abandonment of such posses-
session, and should have been admitted for that purpose. These declarations
were res gestae, and were further admissible, as being against the interest of

the party making them, and in derogation of lis title. Greenl' Ev. Secs, 109, /.4 %
and books passim.

8. The deed of April 8, 1852, from Menard, as commissioner in chancery,
to John and Margaret Louis, was not admissible in evidence.

1sr. Because the order of April —, 1842, authoriges no such conveyance
of land in said N. W. 12,as is covered by said deed—nor does said deed con-

form, in other respects, with the orders and decrees under which it purports to
be made.

?& & i
28D, Because of hag /gkf time and subsequent disposql of the case. The

order appointing said commissioner,was made at the April term 1842, and re-

§ ! i
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quired him to report at the next terma. At the September term 1842, (the nex #—
term, in course,) the cause was stricken from the docket, and thus remained,out
of court,for nearly ten yearshefore the deed is made or any further action had

in it. This, it is submitted, rendered the proceeding stale, and authorized de-
fendant to regard it as entirely abandoned, and the subsequent action, without
notice to parties in interest, was irregular and void-

3p. Because, by the death of both original parties,it became impossible to

execute the order as it stood, and new proceedings, and a new order were 1e-
o . e : aQ

quisite to give the commissioner power to act. This was the more necessgry, as

sa1d original order is itself, confused, unintelligible, and clearly vicious, for mis-
take apparent on its face.

The proceedings at the April term 1852,0f said court,in name of Jean Florent
Louis vs. Francis Clement, were simply void,and should not have been allowed
in evidence. Because 1st, without notice to parties in interest; and 2nd, be-
cause Loth parties, plaintiff and defz-ndanbjwerc at the time dead.. Judicial pro-
ceedings cannot be carried on in the name of a dead m1n—nor against a dead
man-  Brown vs. Parker 15 1lls. 310.

5. The record of the deed from Menard, as such commissioner, to the
heirs of Francis Clement, deceased, was improperly admitted in evidence. There
was no evidence that said heirs, or Welch, ever knew of it, much less accepted
or claimed under it. There should have been some excuse for not producing
the original—as, thatit was destroyed or lost, or in possession of said heirs, or
Welch ; and, if the latter, some call on them for it. For reasons before given
likewise, the deed itself was unauthorized and void.

6. The motion of plaintiff,to exclude said chancery proceedings and com-
missioner’s deeds,should have been allowed. And this, as well for reasons alrea-
dy stated, as because the proceedings in the name of the heirs of said Jean F.
Louis »s. said Clement heirs, instituted by these defendants, and read in evi-
dence by plaintiff, revived said original suit, and showed that said suit had been
dismissed, and the acts of said commissioner thereunder!set aside and annulled.

7. TFor reasons indicated, instructions 3, 6, T and 9, asked by plaintiff,
should have been given. o ofinstructiony 5 which is clearly law. And us there
was, in fact, upon the proof,no consideration for the agr

eement referred to, the
instruction was pertinent,and should have been siven.

8. Defendantsy instruction No. 1, was improperly given. It was for the
court, and not the jury, to say whether said decrce did or did not direct Menard
to convey to Jean F. Louis *‘the land in question.” So also, whether  pursu-
ant to said decreg,” said Menard conveyed said land to said heirs,was a ques-
tion of law rath Llﬂl& Both, it is submitted, were matters of construction of
records which fell to the court and not the Jury,to decide.

This instruction further directs the jury to find for defendants,in casc they
find that Menard conveyed said land to the heirs of Jean F. Louis, and that de-
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fendants are his heirs—while the proof is, that one of the trespasses complained
of was committed at a point confessedly always in possession of the plaintift or
his grantors,not covered by said Menard deed, and to which neither the defend-
ants nor their ancestor ever claimed to have title.

Instruction 2, given for defendants, is bad for irrelevancy,and as calculated
to mislead the jury. Because the heirs of Clement deeded the S. half of said
N. E. 12 to Welch, it did not follow that they claimed title through said com-
missioner’s deed. The direct contrary isindeed apparent from the face of the
two papers, if agreement in description of the land conveyed in each, be the
thing intended. And that this is the point made by the instruction, is plain
from its whole tenor. The instruction, yoassumes what is untrue, viz :
That there is “a deed from a commissioner conveying said S. half of said
quarter duly recorded.” No such commissioner’s deed was before that jury.

10.  For reasons stated the application of plaintiff below, for a new trial,
should have been granted.

COOPER & MOSS,
Ior Plf. in Error.
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State of Fllinois, % Thivd Grand Division,
SUPREME COURT, ‘

THOMAS WELCH
vS.
JOHN LOUIS ET AlL.

ERROR TO TAZEWIIELL.

BRIEF :\Nl) ARGUMENT FOR DEFENDANTS IN ERROR.

This was a suit in trespass by Welch vs. Louis et al, for damages done on
the northwest quarter of section 12, town 25 north, range 5 west 3d P. M.
And the record ang evidence show that Louis, the ancestor of defendants
in this case, and M#gingnt, the ancestor of the grantor of plaintiff in 1834,
settled, respectively, and made improvements on the N. E. and N. W. frac.
quarters of section 12 aforesaid, then government land ; and that they soon
afterwards entered of the United States, jointly, the N. E. quarter. One
Casey having entered the 14 acre fractional N. W. quarter, he in 1836
conveyed it to A#onant; and Jééimant, on some consideration or induce-
ment from Louis, by his agrcement under seal, covenanted with Louis to
convey to him all his improvement on the said northwest quarter and north-
east quarter, and also divide equally between them the northeast. quarter,
then owned by them jointly, Louis also covenanting to convey lo claimant,
claimant’s improvement on the northwest quarter, and also divide the
northeast quarter equally between each, having regard to the improvements
of the other on ﬂ% whole tract, and each quarter. This agreement is
under seal, and the evidence shows Louis then had possession of the very
part of the tract, in cultivation, where the trespass is alleged to have been
committed. See the article of agreement, record, page 30, 31; the plat
and report of Lewis Prettyman, page 38, and the testimony of Hammond
as to the possession, in 1848, page 52.

The record also shows that4h application to the circuit court of Taze-
well county, in 1841, entered a decree, each to convey to the other the
land, as the same had heen agreed to be conveyed, having regard to
each other’s improvements on the whole tract, and caused it to be surveyed
and plotted, to enable them to do so the more correctly. See Decree, page
34 and 35 of record; and also plat of survey, page 38. __

And said court, (Record, page 40,) expressly decreed that Peter Menard
convey the land as described in the plat and divided by the surveyor, unto
the parties respectively. This decree was never appealed from, and is still
in full force; and according to which, (the parties to the suit having deceased
before the execution of the deed,) the said Peter Menard executed and
delivered the conveyances so required to be executed, unto the heirs of
said parties, respectively ; and by this deed, the land so described and set
apart, and on which the trespass is alleged to have been committed, was
conveyed to these defendants, whose ancestors were possessed of it, and had
it under improvement in 1836, which is admitted by the agreement of claim-
ant, above referred to—and plaintiff is estopped from denying that fact—
and who was also possessed by improvement on it in 1848, as shown by



Hammond’s testimony; and who, with defendants, used it for a wood yard
and timber lot, for fire-wood and other purposes, at all times claiming it as
their own, from the year 1836 to the present time. They have at all times
lived immc'dintely adjoining it; their only access to the Tiver was over it;
they used it personally, individually, and daily, and claimed right and title,
and had actual possession of it, as is admitted by the record, page 31 ; plain-
tiff’s grantor, (dg#msnt, there agreed that it should be set off and apart to
Louis as his own, under his hand and seal.

Tt is true there are some errors in description, in those of record referred
to, and the whole transaction is remote. All parties to it are dead, and
plaintiff now insists on the proof of the consideration of the agreement,
which is under seal, and imports a consideration. But if it did not, thirty
years’ possession, improvement, and claim of fitle, with the decree of the
court ordering a conveyance to him, should raise a presumption of consider-
ation, rather than a doubt; and the fact of the possession of it by Louis,
and use of it, sometimes by actual inclosure and improvement of the land;
sometimes by using it in cutting timber and keeping a wood yard on it;
and always by the personal use and enjoyment of it by himself and his fam-
ily—it lying immediately between his house and the river, only a few rods
off—should raise a presumption the jury might well settle in defendants’
favor.

The facts that the grantors of plaintiff, ( é it,) except for the deed
from Menard to them, were the owners in full of but the undivided half of
the northeast quarter, which is admitted; and the further fact that, after
the deed from Menard to them, they sold by warrantee deed to plaintiff
the whole of the south half of said northeast quarter of section 12, is sig-
nificant, and from it the jury might well infer that they had accepted the
deed so made and reported to them by said Menard, and without which
they could have conveyed but one undivided half; and altogether it well
warranted the jury in finding the defendants not guilty of the trespass
charged, and also warranted the court in giving the 2d instruction of defend-
ants complained of.

The reason for objection to the testimony of John Moshan, on being
recalled, was, that he had been fully examined by plaintiff as his witness
in chief, and had been turned over to the defendants for cross-eXamination ;
and that defendants had not cross-examined, or asked defendants upon or
about anything upon which plaintiff asked to re-examine, and that, by the
law, it was a matter in the discretion of the court to allow a party to recall
and re-examine a witness which had been previously examined by the party
in chief; and the ruling of the court was therefore correct, and could not
be assigned for crror.

And as to said first instruction of defendants complained of, the objections
to it are untenable, but if really sustainable when alone, it is fully neutral-
ized and explained by plaintiff’s 2d and 4th instructions which were given,
and plaintiff' is not prejudiced by it. Louis had long possessed the land
under claim of title; the records of the county showed it, and plaintiff knew
it; and this court will not disturb a verdiet when substantial justice has
been done. Smith vs. Shultz, 1 Scam., R. 420. There is, in this record,
clearly some evidence on which the jury might find for the defendants, and
such cases, “in trespass, and where the evidence is usually glrcumsta}ntu}l,
the court will rarely, if ever, disturb a verdict, when there is any.thmg in
thle i‘ecord tending to support the finding of the jury.”  Young vs. Silkwood,
11 Ills, 36.

-
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ud it is plain from all the evidence, that the trespass complained of was
t.heA most triflljing and insignificant, merely nominal, gnder full belief -of r%ght;
and this cause, when decided, does not effect the title to the land in either
party. Apparent justice has been done; and even c.onced.mg (Whlch.we_do
not) all that plaintiff complains of, yet, “if this court is satisfied that justice
has been done, it will not charge a new trial, even though the jury find

inst the instructions of the court, or

against the weight of evidence; agal
through misdirection of the court in point of law.” Leigh vs. Hodges, 3
Scam., R. 18, and Allen vs. Smith, 3 Scam., 27. Bloom vs. Denman, 12

Ills., 240; Gillett vs. Sweat, 1 Gill, 475; Low vs. Orr, 1 Gill, 70 ; and
Young vs. Silkwood, 11 Tlls., 36.

When a question is fairly and intelligibly submitted to a jury, their
determination ought not to be set aside without the most substantial rea-
cons. Kincaid vs. Turner, 2 Gillman, R. 618. Wherefore, this judgment

ought to be affirmed.

. B. S. PRETTYMAN,
Attorney for Defendanis.
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SUPREME COURT OF ILLINOIS.

Third Grand Division at Ottawa— April Term, 1862,

TILOMAS WELCIL, Plaintiff in Error,

I, Error to Circuit Court of Tazcwell
l’ County.

US.

JOIIN LEWIS, ef al., Defts. ik Error.

ABSTRACT OI' RECORD.

Plaintiff in Beoror, suxd Defénlan’s in Error to Septemb2r Term, 1861, of said
Court, ia trespass vi el armis. Summons issued August 22, 18GI. Damages
claimed $500.

Declavation alleges that Defendants on the 1st of Juue, 1860, and on divers other
days since, trespassed on the close of Plaintiff, situate on:frac. N.W. 12, 25 N,
5 W., in said County, by breaking fences, destroying crops, and cutting and carry-
ing off timber, &c.

1S

Ist. Plea not guilty.
2d. Special plea denying allegations in declaration.
Issue joined on first plea and replication to second.

Canse tried September 5th, 1861, before said Court and a jury. Verdict and

judgment for defendants.  Motion for new trial made and overruled.
w0, Bill of Exceptions filed September 10, 1861, shows that Plaintiff, to sustain the

issues on his part, called first, Samuel B. Davis, who swears: I know frac. N.W,

12, 25 N.,5 W., insaid County. Ilave known it for 25 yecars and reside about two

and a half miles from it.  Knew Francis Clement and John Florent Louis, in their

Jife time. They have both been dead a number of years. Think since 1847 or 1848.

Botlh lived and their families after them on the N.E. 12, and on the cast side of the
road, which liere runs N. & S., or pretty near the line betwecen said N.E. and N.W.
quarter. Clement had a field enclosed, which he cultivated, on said N.\W. quarter,
and between the road aud the river, from the time I first knew the premises. Ilis
family lived on the old place and cultivated this fieid after his death until they sold
out to Plaintift, Weleh, some four yearvs since.  Welch still occupies and cultivates
said ficld. Neither old man Louis nor his family, ever had any improvements on
said N. W. qr. nor west of said road, since I have known the premises. The Clem-
ents and Welch have a stable west of the road—this has been there a long time.
The north part of said fractional guarter, above Welch's field, has never been cleared
off, though the big trees have been pretty much cut out.  Old Clement in his life-
time, and his family afterwards, always claimed the whole of said N. W. quarter,
and had frequent suits with Louis on account of traspasses committed by the latter

i
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on the ground north of the field. This part has never been inclosed or cultivated.

Cross-Ex. Louis also claimed the uncnclosed part of said N. W. quarter. Ile
lived ou his improvements cast of the road, as carly as 1836, and had « field
which extended to the road on that side. There are paths leading to the river west
of Louis’ improvements on the N. I&. quarter, and I have scen the family carry
water from a spring on the river north of the house. This spring is 50 or 60 rods
north of Louis’ house, and on land north of said northwest'quarter. There was a
wood yard on the river, west {rom Louis’ house, where wood was kept some 12
vears ago.  Iave not seen much there since.

Andrew J. Towne called, said: T have lived in the neighborhood about 16 years,
and before the old people died.  Knew the ground in dispute. Ilave scen wood cut
there, but don't know who cut it.  Never saw any improvements on the N.W.
(uarter, above Clement’s field und west ot Louis’s improvements. Don't know who
owns this land.  Pretty much all of the land on this quarter overflows. The land
in the ficld on the south side is tilled in Jdry scasons.

Uross Breamination.—The north part of this quarter was_formerly more free from
timber than now.  Young trees have grown up.  Never knew about the wood
yard spoken of.  Theve was no road across the land. Louis carries his water from
above.  Iave seen a kettle for washing across at the river west of Louis’ field,
Don’t know who it belonged to.  ave seen Louis” daughter there.

M. Quinlin ealled, said: T know parties to this suit, and the land indispate.
Was helping Plaintift to build fence on it west of Lonis' house, and north of
Weleh's fichd in August.  About three weeks since.  John Louis and his sister
came and tore it down. Tt was a pale fence.  Weleh cut some of the poles for the
fence on this land.  We had put up a number of pannels when it was torn down.

Patvick Weleh called, said: Am son of Plaintiff who has lived three or four yvars
where he now does.  Ile bought of Clements.  Some three or more weeks since
father undertook to build a fence on the fraction lying west of the road and Louis’
honse.  We were building this fence when Joln Louix came and tore it down.
We were making this fence ol poles and stakes driven into the ground and intended to
enclose all the unenclosed part of said quarter. Father has a field on part of this
quarter, and has cut wouotl on the part northe of” the field, and was cutting poles and
stakes for the fence he was building on this picce. Last ycar the old woman

Marg

sotta Louis tore down the fence on the north side of the field on this quarter

in two places. This was late in the spring, just before we ploughed the land for
corr, We were repairing  the fence where it had been washed away. The field
overflows every spring and we are always late getting corn in it. One place
whore the old woman tore the fence down was towards the river, at which place we
were setting the fenee, aaittle north of where it had been, when she came and tore it
down. She then went to the North East corner at the road and tore it down

tuking down several paanels at each place. The pavt she tore down next the road wm-;
the old fence, and stood where it had always stood, as far as 1 know, When I first
saw the fence it was old and seemed to have stood there 2 long time ye

the fenee again at the road, putting it in the old place, but l:cx:‘?htc":"i';r.vr :Zt(itp;.l»:u:(lf

Father has paid the taxes on this quarter sinee he has been there. I never saw John

Lonis cut any trees on this quarter,
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Uross-LZvamination.—Mrs. Louis lives on the East side of the road. There is an
old road across this quarter West of Louis’ field. 1 have seen the family of
Louis gather wood from this land.

Lee-called, said : 1t was some time in June, 1860, think about the middle, that
old Mrs. Louis tore this fence down. It was only a litte before harvest. The water
lies on this land in the spring, so that it is generally late before we can get it
ploughed. The present season it is pretty dry.

Plaintifl next ofiered and read in cvidence receipts for taxes ot 1850, 1851, 1855,
1856, 1857, 1858, 1859 and 1860, on all said fractional N.W., 12,25 N. 5W, paid
Ly Clements and Plaintiff.

George Lux called, said : 1 know the land in controversy. 1t lies between the
road and the rviver. 1 helped the County Surveyor run the lines und know them.
Have lived near and known the land 13 or 14 years, bhut never knew either of the
old men, Clement or Louis. They died before I came there. Freeman Clement had
a field on the South side of said N.W. quarter, between the road and the river,
cultivated it, and lived there till he sold to Plaintiff abont four years ago, and
Plaintiff’ has cultivated it ever since. The fence on the north side of this field, next
the road, stands where it has stool ever since T knew it, but the field has been
extended toward the river. The land North of this field is open, and unimproved.
Both varties claim it, and have done so ever since 1 knew themn.  The land in the
ficld, there has never been any dispute about. It has been held by the Clements.
1 never noticed any road across this open part, but have crossed it frequently as the
public generally have. Saw Welch cutting poles on it this spring.  Clement had
pussession of it before Welch came there.  About an acre or something more,
part of the N.IE. quarter of said section, lies West of the road, which runs on the
line between the N.E. and N.W. qus., until near the south side of Louis’ field on said
N. E. quarter, and then veers to the B, so as to leave a narrow strip of said N.E.
quarter, between the road and the line.  There has never been any improvements
on said N.W. qr. north of Welel’s field since I came to the neighborhood.  About
three-fourths of said tract is in Welcl’s field. The whole quarter, except the N.E.
corner, overflows, and it is always late before it can be planted. Corn in other
places is generally up high enou_h to plough before it is planted here, but being
rich, warm ground, it comes on fast. I have known it planted the last of June or
first of July and do well. Dou’t know just when it was plante:d in 186, but it
was late.

John P. Moushon called, said : I have kn wn these premises ever since 1832,
My father settled on said N.E. and N.W. quacters iu that year, and made some
improvements.  We first made a small field on said N.W. quarter, which has been
enlarged towards the river.  On the North side, the fence ul the N E. corner is just
where we set it, but down towards the river it may have been set a little farther
North. Father sold his improvements to Clement in 1834, We had a field and
stable on said N.W. quarter, which Clement occupied after us, until he died, some
13 years ago, and his family occupied it until they sold to Welch. Clement left
four children, Freeman, Agnes, Margavet and Alice, bat Alice died. Agnes
married Alexander Wynd. Don’t know who paid taxes on this quarter.

Cross-Eramination.——We built our house on the S.E.'side of the road, but we
made a field on the West side. Louis came to live with us and settled on the hill
fraction. TLouis used to cross the small fraction to the river and wash there, and
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o did the Indians. Louis had a small enclosure of about an acre or an acre and a
“half on the West side of the road, which he made when he first came and cultivated
it one year. The next year the water washed most of the fence off. He then
removed the remainder and used the rails in making a fence round a field on the
east side of the road, and has never had any improvements on that side of the road
since. 1 have scen wood at a place on the bank of the river, on the small fraction.

Re-Examination. Plaintift’s counsel asked witness, ¢“What Louis said when
he touk away his fence from the west side of the road” for the purpose of proving
an abandonment of possession. To which Defendants objected—objection sustained
Plaintifls excepted.  Plaintiff then read to the jury a quitclaim deed from John W.
Casey, to Francis Clement, dated May 30, ’3%, and recorded August 2, ’37, for the
N. fractional half of said Sce. 12, 25 N., 5 W., and it was admitted by Defendents,
that when Casey made said deed he owned said land in fee.

Plaintiff next vead in evidence a power of attorney from Freeman,
Agunes and Margaret Clement to Alexander Wynd, dated Nov. 30, ’57, and
recorded February 15, '58, authorizing him to sell and convey by general warranty,
or otherwise dispuse of all real estate belonging to them, situate in Tazewell
County, 1lls.  Next a deed of general warraaty dated February 5, ’58, from Alexan-
der Wynd and Francis Emma, his wife in her own right, and said Freeman, Agnes
and Margaret Clement, by their said attorney to Plaintiff' for said fractional N. W.
qr. of See 12, 25,5, and other property recorded Feb. 26, ’58.  Plaintiff here rested.

Defendant then read in evidence against the objections of Plaintiff. The
proceedings in Chancery in a cause brought to the September term of 1839 of the
Tazewell Cirenit Court, wherein Jean Florent Louis is Complainant and Francis
Clement is Defendant.

The bill sets out that Clement and Louis had settled on and were entitled to
enter the N, E. qr. of Sec 12, 25, 5 in said County on the 26th of July, 1836, with
the understanding that Louis was to have the N. halt and Clement the S. half thereof,
and that if either party should be found, when the tract was surveyed, to have im-
provements on the part agreed to be conveyed to the other, the party having such
improvements was to have his improvement, and convey an equal portion of unim-
proved land to the otherin lieu thereof—also that said Clement is the owner of the
fractional N. W. qr. of said section, and that he agreed to convey to Louis all of
said N. W. qu. which Louis should be found to have improved. That Louis was
ready to comply with on his part but Clement refused—prays tor specified perform-
ance and for partition and relief.

Exhibit *A’ attached sets out that said parties have a certificate of purchase
from the Receiver of the land office at Springfield for said N. E. qr. that Clement is
to convey to Louis the N. half of said N.E. qr. and that Louis is to convey to Clem-
ent the south half, each to have his improvements, and if on the other’s to convey
unimproved land in lieu thercof. By an entry on the margin each party is made to

agree to convey to the other the improvements each may have on a fraction of 14
acres attached to the said N. E. qr.  Date of this instrument, July 26th, 1836.
Deeree taken at September term, 1839.

April term 1840, this decree on motion of Defendent set aside:

By  decree rendered at the April term, 1841, it is ordered that said N. E. 12
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and the 14 acres attached be surveyed and that the N.hf. of said N.E. 12 be set off to
Louis and the S. hf. therecof to Clement and that each party have his improvements
on satd N. E. 12, and the surveyor is to find how much land Louis had under im-
provement in 1836, and the intention of the parties under the agreement. Said
Surveyor is then ovdered to survey said 14 acre piece, measure the same and de-
scribe it by metes and bounds.  Louis Prettyman appointed surveyor and to re-
port to next term.

At the September term, 1841, said Surveyor presented his report, and there-
upon a decree is entered divecting Defendant to convey to complainant the N. hf. of
said N. B, 12, and 6:4°; acres out of the S. hf. of same, and Complainant to convey
to Defendant the same N. hf. and a certain private cartway, and cause continued.
Said report finds that the 14 acre piece, so called, contained 21 acres and that in
1836, L uis had an improvement of 252, acres on the east side of the N. part of
snme.

At the April Term 1842, it is further decreed, ““This cause coming on again
“to be heard upon the report of the Surveyor to survey and divide said N. K. 12
““between the parties and they having refused to convey to each other their sepa-
“rate portions according to said contract contemplated, it is decreed that Peter
“ Menard, Jr. be appointed a Commissioner to make deeds to each of said parties
“otsaid land having reference to said partition, division or survey of said land made
“ by saild Prettyman and now on file and that he make report to the next term of
“Cdonnt.

September Term, 1842, cause stricken from Docket.

April Term, 1852, Peter Menard filed report, showing that the original parties
to sai:l suit were both dead, and that he had conveyed to the heirs of said deceased
cortain parts of said N. 1. 12, also to the heirs of said Louis, 8 %% acres off’ the
N. side of said fractional N. W, 12, and to the heirs of Clement 12 89 off the S.
side of said N, W, 12,

October Term 1853, motion by Defendant’s Solicitors to set aside said report.

April Term 1852, decree taken in names of said original parties sets out
that said commissioner had failed to execute the former decree therein and that said
original parties had both died since said decree, and directed said commissioner to
make deeds to their heirs and veport to the present term of said Court. To the
reading of all which to the jury, Plaintifft ohjected—objection overruled and Plain-
{ifl" excepted.

Defendant then offered a deed from Peter Menard as Commissioner, to John
and  Margaret Louis, dated April 8, ’52, conveying to them as heirs of said Jean
[lorent Lonis, part of said N. E. 12, and 8 and ' acves off’ the North side of said

fractional N.W, 12. To the reading of which Plaintiff objected—objection overruled
and Plaintifl’ excepted.

Defendant next offered to read to the Jury from the books of the Recorder ot
said Co., a deed from said Menard to Freeman Clement, Margaret Clement, Agnes
Clement and Francis Wynd, formerly Francis Clement, children and heirs of Francis
Clement deceused, conveying to them part of said N.E. 12, also 12 and %% acres off
the South side of said fractional N, W. 12. To the reading of which in evidence
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Plaintiff objected unless shown that said heirs procured said deed to be made or
recorded, orit had been delivered to, and accepted by them as also because the
original was not produced. Objection overruled and Plaintifl’ excepted.

Williamm Ilammond then called by Defendant, swears “Defendants have
occupied the land in dispute eince 1848. John Louis had a wood yard on a part of
this land North of the field on the river bank. There was a road through the land
to the river and Louis and his family have washed at the river.

Cross-Examination. Louis and Clement had lawsuits about this land. No part of that
in dispute is cultivated. Defendants rested.

Plaintiff then read in evidence the pro-

ceeding in w suit in Chancery, wherein John Louis et als, the heirs and widow of

Jean I Louis deceased, are Complainants, and Freeman Clement and others, the
heirs and widow of Francis Clement deceased, and Peter Menard are Defendants,
brough! to the April Term 1850, of said Court.  The Lill filed, claims that Jean
Florent Lonis and Francis Clement entered said fractional N. E. 12, and were jointly
entitled to both said N. W. and N. E. qrs., and agreed to divide th» same equally
between them having respect to each others improvements.  That said Francis
Clement afterwards refused to comply with said agreement, refers to proceedings
hercin-belore set out and makes them part of said bill, states that the Commissioner
appointed to deed to the parties their respective shares had neglected to do so im-

mediately, and that when the deeds were made, the parties to said original suit were

both dead and the deeds not delivered to them noy their heirs—that said Louis and

Clement both died in 1848—that the said Commissioner had not reported as requirved

and that Defendants still elaim to hold, own and occupy, and have since enclosed a

Jarge part of the land set off by the Surveyor to Louis—that Defendants continually
sue and harrass Complainants for all acts of ownership they exercise over any part

there .f, also that Defendants fraudulently procured said cause to be stricken from
the Docket—ealls for answer to bill, and asks that said Commissioner be decreed to
convey to the heivs of Louis and Clement the parts respectively set off” to them—
that Complainants have the benefit of proceedings in said cause of Louis and Clem-
ent, and that the heirs of Clement be bound therehy.

September Term 1850, leave given to amend said Bill. !
September Term 1851, cause continued.

The amended Bill filed to this term, charges sundry mistakes in deeree in
original suit, Louis vs. Clement, among others, that the Court designed to decree that
Clement shonld convey to Louis all the improved land Louis had on said fractional
N. W. 12, and prays that the decree be amended so that the parties to this bill, rep-
resenting the parties to said former suit, may have and hold in severalty, the parts
by the Surveyor set off to said Louis and Clement respectively, and that a Commis-

sioner be appointed to make deeds to the heirs accordingly.

April Term, 1852, Report off Commissioner presented to be approved if not
objected to by next term. .
. . Ytz 722“&',' e
September Term 1852, report approved and entered, w=mprofem.  Said

report sets out that Menard as Commissioner had made deeds to the heirs of Louis
and Clement, certain parts of said N. E. 12, also, to said Louis’ heirs, 8 and '$,

|
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acres of' the North side of said N. W. 12, and to the Clement heirs 12 and £y off
of the South side of said N. W. 12.

May Term ’53, this cause dismissed at Complainant’s cost, and it is ordered that said
report be set aside and for naught csteemed. Plaintiff thereupon moved the Court to
exclude from the Jury, all the papers and proceedings in said Chancery suits read
by either party, also the Commissioner’s deed made pursuant thereto. Motion

overruled and Plaintifl excepted.

For plat used by both parties showing situatica &c., of the land in question
sce p. 68. Witness Ilammond also stated that where he understood the N- E. corner
of the 1229, acres to be, as marked in Surveyor’s report, Welch’s field, toward
the river, would extend a little north of u due west line from that corner, and that
the field had been gradually enlarged that way. This was all the evidence.

Plaintiff asked instructions substantially as follows :

Ist. That title in fee to the land in question being admitted in John Casey
on the 30th of May 1837, the Plaintiff' has shown title in himself to said land if it is
proved that I'rancis Clement died prior to Nov. 30th, 1857, the date of thepower
of Attorney to Alexander Wynd, and that Frances E. Wynd is the wife of said Alex
ander, and that she and said Frecman, Agnes and Margaretta Clement are the only
heirs atlaw of said deceased. |

2d. I the Jury find that Plaintiff is the owner of said N. W. 12, and was
such owner on, and priar to June Ist 1860, and that since June Ist 1860, and prior
to commencement of tnis suit, said John and Margaretta Louis, or either of them,
committed the trespasses, or either of them in said declaration mentioned, they will
find for Plaintiff against Defendants, or the one committing such trespass, and assess
his damages at such sum as the evidence shows he las sustained thereby, unless
they shall Lelieve, from the evidence such trespasses were committed under a license
Irom Plaintiff or title superior to Plaintiff,

3rd.  Defendants have not shown title in themselves, to said land, or any
part thereof, as against Plaintiff:

4th. If the Jury believe from the evidence that at the time of the trespasses
complained of, Plaintiff' was in actual possession of a part of said fractional N. W.
12, under paper titic to the whole: such possession of part is, in law, possessson of
the whole, and any trespass committed on any part of it, by any one not showing
better title, entitles the Plaintiff to an action therefor,

5th.  An agreement to convey land to be valid, must be founded upon a
consideration good or valuable in law, and if there be no such consideration, the
agreement 1is void, and cannot be enforced in equity or at law,

6th. That all the proceedings in Chancery in the names of Jean Florent Louis
and Francis Clament, after their decease, are void, and not in evidence before the

Jjury.
Tth. That the proceedings in the name of the heirs of Jean Florent Louis,

against the heirs of Francis Clement, revived and continued the former suit brought
by said Jean, against suid Francis, and the dismissal of said last named suit, at the




~
©

2l Jia 4] I

&

wosts of Complainant, determined both suits, and all orders and decrees and other
proceedings therein, or pursuant thereto, are thereby annulled, and not to e con-
sidered by the jury in making their verdict.

8th. Where land is conveyed by metes and bounds, or any geneial descri'p-
tion, known to the law, the number of acres named in the deed is not material,
and the grantee will take all the land within the limits mentioned, though a less
number of acres be named in the deed.

9th. The mere execution and recording of the deed from Menard to
the Clement heirs, is not of itself sufficient to prove delivery to, or acceptance, or
recovding, by them of said deed, and unless the jury believe from the evidence, that
said deed was delivered to, and accepted by, saild grantees, they are not bound by
said deed, and the jury should not consider said deed as in evidence for any
purpose.

Of which said instructions, the Court gave the Ist, 2d, 4th and 8th, and
refused the 3d, 5th, Gth, Tth and 9th, and Plaintift’ excepted.

The Court then instructed the jury for the Defendants.

Ist. That if Plaiatill’ claims under title derived from Francis Clement, and has
shown no other title, and if they believe from the evidence, that at the April Term,
1842, of thigs Court, a decree was cntered in favor of Jean F. Louis vs. Francis
Clement, ordering Peter Menard, Jr., to convey the land in question to Jean F.
Louis, and if th y farther belicve, from the evidence that said Jean F. died before
conveyunce, and that Menard pursuant to said decree, conveyed said land to the
heirs of said Jean, und that the Defendants are the heirs of said Jean, they will find
for Defendant.

2. If they jury believe from the evidence that Louis and Clemeat owned the
N.E. fractional quarter jointly, and that Clement duriag his life occupied the South
half of the N.E. quarter of sec. 12, and that the heirs of Clement in conveying, hy
their deed to Weleh, purported to convey the South halt of the fractional N. E.
12, when, but for the decree referred to in the first instruction, said Clement’s
heirs,would only have been entitled to an uadivided half of said quarter, and that a
deed from a Commissioner, conveymg said South half of said quarter, is duly
recorded, they may from such facts presume that they claim under said Commis-
sivners deed.

To the giving of which Plaintiff excepted.

The jury then found for the Defendant, wuwd Plaintiff moved for new frial,
Because :

Ist. The Court refused proper evidence offered by Plaintiff.

2d. The Court admitted improper evidence for Defendants.

3d. Overruling motion of Defendant to exclude the record evidence, before
admitted, against objection of Plaintift.

4th Refusal of proper instructions asked by Plaintiff.

5th  Giving improper instructions for Defendants.

6th & Tth. The verdict is against the law and evidence, and instructions
of the Court.

R ——
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Motion overruled. Judgment for Defendants and Plaintiff excepted.

- And now comes the said Thomas Welch, plaintiff in error herein, and says ‘hat in
the record, proceedings and judgment of said Circuit Court, in said cause, manifest
error hath intervened to his prejudice in this, to wit :

1st. Said Court crred in refusing to admit proper cvidence offered by
Plaintiff. s

2d. Said Court erred in the admission of improper evidence on the part of
the Defendant.

3d. Said Court erred in overruling the motion of said Plaintiff' to exclude
from the jury the Chancery record and proceedings, including reports and deed
of Commissioner thereunder, before given in evidence against the objections of the
Plaintiff. i

4th. Said Court erred in refusing to give instructions, numbered, 3, 5, 6,
7 and 9, asked by Plaintiff.

6th. Said Court erred in the instructions given the jury on the part of said
Defendants.

5th. Said Court erred in admitting Defendants to read in evidence from the
books of the Recorder of Tazewell County the copy of deed, from Peter Menard, as
Commissioner to the heirs of Francis Clement, without first showing the delivery
of said deed, or thatsaid heirs had accepted, and procured it to be made of record,
and also because said Defendants did not produce the original of said deed, nor
prove notice on Plaintift, or show any reason for its non-production.

Tth. Said Court erred in overralinz motion of Plaintiff for new trial.

8th. Said Court crredin rendering judgment in favor ol” Delendants on said
verdict.

9th. Said Court erred in not rendering judgment for Plaintiff.

Wherefore and for other manifest crrors appearing in said record, Plaintiff
prays that the jndgment of said Circuit Court may be reversed, aad annulled, and
wholly for naught esteemed.

COOPIEER & NOSS,
Lor Plainbyf in Lrror.
Assignment of Errvors.

Ist. In refusing proper evidence offered by Plaintiff.

2d. In admitting improper evidence for Defendant.

3d. In overruling Plaintiffs motion to exclude from the jury the proceedings
in the suit in Equity of Louis vs. Clement, and Commissioner’s deed thereunder,
before given in evidence.

4th. In permitting the record of deed from Peter Menard, as Commissioner,
to the heirs of Francis Clement to be read to the jury.

5th. In refusing instructions, 3, 5, 6, 7 and Y, asked by Plaintiff.

6th. In the instructions given for the Defendants.

Tth. In overruling Plaintifls motion for new trial.

8th. In rendering judgment for Defendant.

9th. In not rendering judgment for Plaintiff.

COOPER & MOSS.
For Plaintifl in Error.
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gﬂpuﬁmz Gonet of Pllinnis,

THIRD GRAND DIVISION.

APRIL TERM, A, D. 1863,

s et THOMAS WELCH, )
vs. +  ERROR T0 TAZEWELL.

!
JOHN LOUIS, &t AL. 5

oo - —_———

BRIEF OF PLAINTIFF IN ERROR.

1. This suit is for trespass in tearing down fences, &c., on the N. W. fr
12, T, 25, N. R. 56 W. 3d Meridian, and plaintiff -below having established,
prima facie, the ownership of said land in himself, by undisputed paper title,
and proved the trespass complained of, was entitled to recover, unless the claim
of superior title, set up by defendants, was sustained.

2. The claim of prior and continued possession, being much relied on
by defendants, the declarations of Jean Florent Louis, their ancestor, at the
time he removed his fences, were proper, to show abandonment of such posses-
session, and should have been admitted for that purpose. These declarations
were 7es gestae, and were further admissible, as being against the interest of

the party making them, and in derogation of his title. Greenl Ev. Secs, 109, /& 7
-and books passim. -~

3. The deed of April 8, 1852, from Menard, as commissioner in chancery;
to John and Margaret Louis, was not admissible in evidence.

1st. Because the order of April —, 1842, authoriges no such conveyance
of land in said N. W. 12, as is covered by said deed—nor does said deed con.

form, in other respects, with the orders and decrees under which it purports to
+be ‘made.

Q 7 :
28D, Because of %tlme and subsequent disposq] of the case. The
.order appointing said commissioner, was made at the April term 1842, and re-



)

quired him to report at the next term. At the September term 1842, (the nex %
term, in course,) the cause was stricken from the docket, and thus remained,out
of court,for nearly ten years,before the deed is made or any further action had
in it.  This, it is submitted, rendered the proceeding stale, and authorized de-
fendant to regard it as entirely abandoned, and the subsequent action, without
notice to parties in interest, was irregular and void.

3p. Because, by the death of both original parties,it became impossible to
execute the order as it stood, and new proceedings, and a new order were re-
quisite to give the commissioner power to act. This was the more necess;fr‘y, as
sad original order is itself, confused, unintelligible, and clearly vicious, for mis-

take apparent on its face.

The proceedings at the April term 1852, 0f said court,in name of Jean Florent
Lowis vs. Francis Clement,were simply void,and should not have been allowed
in evidence. Because 1st, without notice to parties in interest; and 2nd, be-
cause both parties, plaintiff and def-ndant,were at the time dead. Judicial pro-
ceedings cannot be carried on in the name of a dend min—nor against a dead
man- Brown wvs. Parker 15 1lls. 310.

5. The record of the deed from Menard, as such commissioner, to the
heirs of Francis Clement, deceased, was improperly admitted in evidence. There
was no evidence that said heirs, or Welch, ever knew of it, much less accepted
or claimed under it. There should have been some excuse for not producing
the original—as, thatit was destroyed or lost, or in possession of said heirs, or
Welch ; and, if the latter, some call on them for it. For reasons before given
likewise, the deed itself was unauthorized and void.

6. The motion of plaintiff,to exclude said chancery proceedings and com-
missioner’s deeds,should have been allowed. And this, as well for reasons alrea-
dy stated, as because the proceedings in the name of the heirs of said Jean F.
Louis vs. said Clement heirs, instituted by these defendants, and read in evi-
dence by plaintiff, revived said oviginal suit, and showed that said suit had been
dismissed, and the acts of said commissioner thereunder, set aside and annulled.

7. For reasons indicated, instructions 8, 6, T and 9, asked by plaintiff,
should have been given. So,of instructiony 5, which is clearly law. And as there
was, in fact, upon the proof,no consideration for the agreement referred to, the
instruction was pertinent,and should have been given.

8. Defendant$y instruction No. 1, was improperly given. It was for the
court, and not the jury, to say whether said decrce did or did not direct Menard
to convey to Jean F. Louis *‘the land in question.” So also, whether ¢ pursu-
ant to aid decreg,, said Menard conveyed said land to said heirs,was a ques-
tion of law rathe%%:fgﬁ Both, itis submitted, were matters of construction of
records,which fell to the court and not the Jjury,to decide.

This instruction further directs the jury to find for defendants,in casc they
find that Menard conveyed said land to the heirs of Jean F. Louis, and that de-



i pe 1 ) o

3

fendants are his heirs—hile the proof ig, that one of the trespasses complained
of was committed at a point confessedly alwaysin possession of the plaintiff or
his grantorsynot covered by said Menard deed, and to which neither the defend-
ants nor their ancestor ever claimed to have title.

Instruction 2, given for defendants, is bad for irrelevancy, and as calculated
to mislead the jury. Because the heirs of Clement deeded the S. half of said
N. E. 12 to Welch, it did not follow that they claimed title through said com-
missioner’s deed. The direct contrary isindeed apparent from the face of the
two papers, if agreement in description of the land conveyed in each, be the

thing intended. And that this is the pg;g,xt made by the instruction, is plain
. . A crceven” . »
from its whole tenor. The instruction, bﬁﬁ&f\. assumes what is untrue, viz:
That there is * a deed from a commissioner conveying said S. half of said
quarter duly recorded.” No such commissioner’s deed was before that jury.
10. For reasons stated,the application of plaintiff belaw, for a new trial,

should have been granted.
COOPER & MOSS,
For Plf. in Error.
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