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STATE OF ILLINOIS, SUPREME COURT,

APRIL, TERM, 1850.

ATLANTIC INSURANCE CO.

V8, Appeal from Cook County.
E. WRIGHT. } e

In presenting an additional argument to Judge Morris, I purpose to
press more at large two points upon the attention of the Court, namely :

Ist. That there was neither a reversion nor a remainder, contingent or
otherwise, left in the grantor, E. Wright, under the deed of trust ; and,

2d. That whatever acts were done by Mr. Van Buren, in making out
the application, &c., in this case, were done as the agent of the assured,

and not of the insurers.
L
First, then, I will examine the provisions of the déed of trust.

The following clauses disclose the objects of the deed, and the inter-
ests of all the parties to it;

The deed recites that he wishes to make provision for his wife, Sarah I,
Wright, for her maintenance and support, and that “his said wife shounld
enjoy the proceeds, rents, issues and income of the real estate.” Grants

:% the lands in fee to Peck and T. Wright, describing them

' “Together with all and singular the tencments, hereditaments and ap-
_] purtenances theraunfo belonging, or in anywis'o appertaining; and the
j reversion and reversions, remainder and remainders, rents, issucs, and
i property tfaquf i nn'd also all the estate, right, title, and interest, pro-
i perty, possession, claim, and demand whatsoover, as well at law as in
‘r equity of the said party of the first past, of, in, and to the above described
| premises, and overy part and parcel thereof, with the appurtenances, to
; :
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have and to hold, all and singular, the above mentioned and deseribed
premises.”’

For the following Purposos: First, to lease the same, to eollect the

, rents, keep the premises in repair, &e.; and, Second, to puy the balance
“to 6'11"1!1 L. Wright, to her sole use as a feme sole, free from all control

or nccounhbﬂltj or liability, during her aaturel life; and, Z%ird, “in
trast to convey the said lands and premises, in fee simple absolute, to the
said Sarah L. Wright, her heirs and assigns, upon the death of the
grantor, in czse she shall survive him; and the said lands and premises,
when so conveyed to the said Sarah L. Wright, shall be in Ziex and in-
stead of all her right, title and interest of] in, and to all the real ostate of

whieh the said party of the first part may own or be possessed of at the
time of his decease.”

“And, in case the said Saral L. Wright shall not survive the said par-
ty of the first part, then, in that case, the said premises shall revert to the
said party of the first part and to his heirs, to his and their sole use,
benefit, and behoof forever.”

Now here the fee simple absolute is unconditionally conveyed to the
trustee. There is neither roversion nor remainder left in the grantor, for,
where the whole estate is disposed of] there is neither reversion nor re-
mainder. Whatever interest or estate, if any, is created for or to take
effect in T, Wright under the provision of the trust declared in this
deed, will arise under the conditions of the trust, and not as a reversion
or remainder, as I will pecsently show by the definitions of a reversion
and a remainder.

In disposing of the trust created and declared by this deed, the rents,
issnes, and profits are disposed of to the use of repairs and Mrs. S. L.
‘Wright during her natural life.

. In the sccond place, the trusts provide for the ereation of a fee simple
in Mrg, Wright upon a subsequent cendition, viz: her survieing the
grantor; and, thirdly, that upon breach of the above condition upon
whicli Mvs, Wright's estate was to ariee, n foe is ereated, not reserved,
in the grantor. This is not a conditional limitation over of the fee, be-
cause the whole estate or fee had been conveyed to the trustees; but it
is a conditional limitation over of the uses of the fee, and it would
require a conveyance by the trustees to pass the legal title. Thero
is no right of entry, as for a condition broken, for that simply prevented
the creation of the conditional fee in the use, for the whole title is in
tho trustees, and no snbsequent condition has defeated it, for it was not
held on any eonditions.
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The estate and title in the tristees was absolute and uneonditional ; the
trusts created by the deed only were conditional.

The second trust for conveyance of the fee to 1Mrs, Wright depends
upon g condition precedent; and the third to the grantor is a contingent
conditional limitation over of the fee, upon failure of the vesting of the
first estate in fee in the trusts.

But we can better understand the nature of the expectation of interest in
E. Wright, by a short summary of the doctrine of conditions and eondition-
al estates, and as to what is a reversion and a remainder, and the differ-
ence between the latter and alimitation over of an estato.

“ A condition in @ deed may be anncued to cvery species of estate and
interest in real property ; to an estate in fec, in tail, for life, or years, in
any lands or testament.”

1 Greenlf Cruise, Title 13, Cap. 1, Sec. 9.
1 Hilliard on Real Prop., Cap. 27, Sec. 11, 12.

Here the words create a condition clearly.

2 Greenlf. Oruise, Title 82, Cap. 25, Sect. 62.
1 Hilliard R. Prop., Cap. 27, Sect. 1 to 15.

Conditions that are repugnant,or malum in ge, or impossible at the
time they are made, are void.- :

1 Greenlf. Cruise, Title 13, Cap. 1, Sect. 58.

1 Hilliard Real Prop., Cap. 27, Sect. 17, 20.

And so we may regard conditions against the principles, rules, and

_ policy of the law. .
! : 1 Greenlf. Cruise, Title 13, Cap, 1, Scct. 18, 19, 20-29.
Conditions may be exeeuted and executory, and they are express or
| implied, and precedent or subsequent.

1 Greenlf. Cruise, Title 13, Cap 1, Seet. 1 to 6.
1 Hilliard on Real Prop., Cap. 27, Sccts. 8 to 9.

- ———

3 An estate, depending upon a condition precedent, will not vest until
the condition is performed.

1 Greenlf. Cruise, Title 18, Cap. 2, Seccts. 1 to 5-91.

See also Note 1 to Sect. 29,

1 ITilliard on Real Prop., Cap. 27, Seet. 1 to 7.

Estates vested may be divested aund defected by breach of condition
subsequent, upon re-entey or claim by the grantor or his heirs.
1 Greenlf. Cruise, Title 13, Cap. 2, Seet. 1 to 5.
1 Hilliard Real Prop., Cap. 27, Sect. 4 to 7.
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Conditions may be excused by the default of the person to whom it is
to be performed, viz: By tender and refusal. It is also excused, 1. By
his absence in those cases where his presence is necessary for the per-
formance of it; 2. By his obstrueting or preventing the performance of
it; 3. By his neglecting to do the first act, if it be inenmbent on him to do
it. He may also waive its performance or accept it at a subsequent time.

1 Greenlf. Cruise, Tittle 13. Cap. 2, Sect. 25, and Note.

Upon breach of a subsequent condition, the grantor or his heirs have
a right to enter, and, upon entry for breach, the estate becomes void ab
enatio, with all intermediato rights, incidents, and incumbrances.
1 Greenlf. Cruise, Title 13, Cap. 2, Sect. 52.

Courts of equity have interfered to “moderate the rigor of the com-.

mon law, in respect to the breach of conditions, upon the principle that
equity ought to relieve against all forfeitures and penalties wherever a
compensation may be made.”

1 Greenlf. Cruise, Title 13, Cap. 2, Sect. 29,

But Courts of equity will not grant relief against a condition broken,

. except in cases where the conditions was to pay money.

Lbidemn ; 1 Hilliard on Real Prop., p. 365, Sect. 33.
Hill vs. Braclay, 18 Ves., Jr., 62.
5 Viners Abridg. 29, Sect. 35.

If there can be 0 compensation in damages, a Court of equity will
not relieve.
I Greenlf. Cruise, Title 13, Cap. 2, Sect. 35.

Where an estate is to determine upon the happening of any partienlar
event, it will so determine without entry or claim, and that shows the
distinction and difference between a limitation and a condition. For in
the latter case the grantor must enter, make claim, or bring his suit.

1 Greenlf. Cruise, Title 13, Cap. 2, Sect. 44, 64.

‘Where re-entry is essential to re invest the estate in the grantor, that
may be made by his attorney, or even a stranger, if he afterward assent
to it.

1 Greenlf. Cruise Title, 13, Cap. 2, Sect. 39,
Fitchet vs. Adams, 2 Strange, 1128, Side.

Grant on condition that lot should be held for support of ministers of
a certain church, and to be void for neglect to use the rents, &e., for that
purpose, is broken by neglecting to keep up the church and a minister
in it.
21 Pick. 215; Anstein vs. Cambridge.
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Devise of land for echool house, provided it be built within 100 rods
of the church, is forfeited by neglect for twenty years to build it.
5 Pick. 528, Hayden vs. Inhabitants of Stoughton.

The interest of the grantor is devisable.

3 Tenn. R. 88, Jones vs. Perry.
5 Pick. 5283 21 Pick. 215.

It is no violation of the object of a grant for the erection of a court
house, to occupy surplus parts with stable, garden, &c.
9 Cow. R. 72, Jackson vs. Pike.

Grant of land on condition that certain public buildings should be
there erccted. By an act passed afterward, the seat of justice was re-
moved. Held that the land reverted.

18 Martin La. R. 221, Police, &c., vs. Reeves.

Deed contained this clause, “he, the aforesaid Benj. (grantee) Leek,
his heirs and assigns forever, hereafter allowing all people to pass and
repass,” &e., and was held to be a condition.

15 Wend. 564, Parsons vs. Miller.

Conveyance with condition, provided, however, this conveyance is
upon condition that no windows shall be placed in the north wall of the
house aforesaid, or of any house to be erected on the premises within 80
years,” &e. Held that putting windows in the north wall within that
time was a breach and forfeiture.

8 Pick. 284, 288 to 292, Gray vs. Blanchard.

Condition in deed was, that if -grantee should fail to pay a certain
mortgage, the deed was to be and remain in all respects null and void ;”
a failure to pay the mortgage was held to defeat the estate.

9 Met. R. 498, Ross et al. vs. Tremain.

Conveyance upon condition that railroad should be construeted thereon
within & limited time. Held that it was a condition subsequent; that a
mere failure to build road does not divest the estate withont entry.

1Teld that this right of entry is not a reversion or an estate in the land ;
that it will not pass by assignment or by & conveyance of the premises
held subject to the condition; and that conditions subsequent can only
be reserved for the benefit of the grantor and his heirs, and that no other
person can take advantage of the breach.
9 Kernan R. 121, Nicoll vs. N. Y. &. E. R. R.
Same case. 12 Darb. 8. C. R. 460.
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Conveyance on condition that lands should be forever and exclusively
used as a public square, and that city of N. York should immediutely
proceed to regulate the grounds and enclose the square in two parallelo-
grams, with a railing similar to the one which should be placed around
Union Place, and should plant and improve such enclosures similar to the
improvements made in Washington Square; to be void if the lands
should ever thereafter cease to be used as a public square. Held that
grantor had a right to re-enter for breach of these conditions, and that
these conditions or covenant for these objects was a continuing one.

Stuyvesant vs. City N. York, 11 Paige R. 414.

Condition in deed from the State that grantee shall forfeit and lose all
right, if he do not regularly list the land for taxation and pay taxes.—
Held that breach will defeat title, but that an entry is necessary.

Phelps vs. Chesson, 12 Iredell R. 198-9.

Conveyance on condition that grantee will support a certain person; a
failure to support the person is a breach which will defeat the estate, but
it is necessary to re-enter, and this cannot be done by a stranger to the
deed. Cross et al. vs. Carson, 8 Blackf, R. 138.

Willard et al. vs. Henry, 2 N. Hamp. 120.

Deed on condition to keep a saw and grist mill om, in operation, the
premises in good repair; estate is forfeited by breach in allowing the
mills to get out of repair and lay idle.

Sperry vs. Pond et al.,, 5 Ohio R. 242.

A party signed a note, upon condition that a certain mortgage was as-
signed to him as a security for so signing; plea showing a failure to as-
sign the mortgage shows a good defence.

Capps vs. Smith et al., 3 Scam. R. 177.

Condition in & mortgage was, that mortgageo should pay off and dis-
charge a prior mortgage on the same premises, for $1,200, by 15th Oct.,
1843 ; mortgagee paid some $900, but failed to pay the wlole by tle day.
Held that mortgage was void for breach.

Smith vs. Lrown, § Gil. 319,
Andrews vs. Sullivan, 2 Gil. R. 327.
Williams vs. Edwards, 2 Sim. 78.

Benedict vs. Lynch, 1 John. Ch. R. 870, sustains conditions making
the time of performance of the essence of the contract.
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Kemp vs. Humplirey, 13 IlI. R. 573, is of the same character, making
the time of payment material or a condition of the validity or avoidance
of the contract.

“A reversion is where the residue of the estate always doth continue in
him that made the particular estate, or where the particular estate was
derived out of the estate which was granted,” or “where the residue of
the estate always continues in him who made the particular estate.”

Smith on R. & P. Prop., 16 Law Lib. 183,
10 Coke R. 41, b. Partington’s Case.

19 Viner’s Abridg., Reversion, (B) Sec. 1.
1 Greenlf. Cruise, Tit. 17, Sec. 1 to 6.

1 Hilliard on R, Prop. 550,

“Where a gift is made of a qualified or base fee, no reversion remasin
in the donor, but only a posibility of reverter.”
Smith on R. &. P. Prop., 16 L. Lib. 186.
1 Greenlf. Cruise, Tit. 17, Reversions, Sec. 6.
1 Institufes 18, a.
10 Coke R. 41 b., Partington’s Case.
1 Hilliard R. Prop. 550, See. 1.

“At common law, where a man conveyed a conditional fee, no reversion
or actual estate remained in him, but the grantee took the entire estate,
leaving only a possibility ot reverter inthe grantor, npon failure of condi-
tion.” 1 Hilliard on R. Prop., 550, Sec. 4.

This possibility of reverter, or right of entry for breach, is not a rever-
sion mor an estate in land; and it will not pass by assignment or by a
conveyance of the premises held subject to condition.

Nicoll vs. New York & Erie R. R. Co., 2 Kernan R. 121.

\_ A reversion being the balance or remainder of the fee left in the gran-
tor after taking out the particular estate carved out of it, it follows that,
wheroe the whole has passed out of him,.or where the whole still remains
in him, there can be no reversion.

Cases, by way of illustration,

Where the ownar in fce makes a lease for years at the common law, he
has no reversion until the grantee enters upon the ground, that before
entry the lessee docs not complete his estate, and until the particular es-
tate vests, the wholo fee still remains in the lessor, Where the grant is
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by bargain and sale, the statute of uses executes the use into possession,
and so the estate vests withoat common law livery of seisin.

1 Hilliard R. P. 551, Sec. 6.

Smith on R. & P. Prop., 16 L. Lib. 186.

1 Greenlf.Cruise, Tit. 17, Sec. 2, 7.

10 Coke R. 41, b. Partington’s Case.

19 Vin. Abridg., Tit. Reversion, (D). Sec. 1.

Lutwitch vs. Milton, Croke Jac. 604.

5 Coke R. 254, Saffin’s Case.

“Devise was of a ferm, for years to several successively for life, after the
death of all, the residue shall revert to the execntion. There may be a pos-
sibility of reverder even where no remainder can be limited, as in case of
a gift to A. and his heirs while such a tree stands.”

19 Vin, Abridg. Tit. Reverter, (A), Scc. 4.
Eyres vs. Falkland, 1 Salk. R. 231.

“Lord Coke mentions a distinction between a condition that defeats an
estate, but requires a re-entry ; and a limitation which determines the
estate 7pso facto without entry.”

“Conditions render the estate voidable by entry. Limitations render it
void without entry.”

1 Greenlf. Cruise, Title 13, Cap. 2, Sect. 64. and Noto.

He in remainder cannot enter for a condition broke by the pﬁrticular
estate.
5 Vin. Abridg., Tit. Conditions, (N, d.,) Sec. 3.

“But a devise for a term of years, or persoual chattel to ono for a day
or an hour, is a devise of the whole term or interest; if the limitation
over is void, and it appears at the same time that the whole was intend-
to be disposed of from the executors.”

“Where money, goods, or other personal chattels are devised to one,
and the heirs of his body, or to one; and if he die without heirs of his bo-
dy, the remainder over this remainder is totally void, and the courts will
not allow a bill by the remainder-man, to compel security to leave the
money, &e., after the death of first devisee, but it shall go to his ex-
ecutors or administrators. For the first devise gives the absolute proper-
ty of personal estate, as a like devise of real estate before the statute de
donis give a fee, upon which no limitation could be made farther; and
as the heirs are the represeniatives to take a real estate, so are the exe-
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cutors to take a personal estate ; and this is not within the statute de do-
nis, but reversions at common law.”

“Chattels or money may be limited over after alife interest, but not
after a gift of the gbsolute property.”

“A remainder over of personal property may be created by will.”

“A remainder may be limited after a life estate in personal property.”
8 Bacan Abridg., Remainder, (A.) p. 300, 301, Ed. 1854

It the reversion or remainder depend upon a particular estate upon
condition, and entry is made for breach, the reversion or remainder is
destroyed and falls with the particular estate. “He who enters fora
condition, broken regularly, shall have the land in his first estate.” “And,
therefore, it tenant for life makes a feoffment, and enters for the condi-
tion broken, he shall be seized for life—the reversion as before.”

¢ So if a man grants or devises for life npen conditions, remainder over,
if it be a good condition, the entry for the condition broken will destroy

the remainder.”
3 Comyn. Dig. Tit. Condition, (0. 6,)%p. 133.

“ Yet if a remainder is not limited upon the non-performance of the
thing to be done by the condition, it shall be taken as a condition, and

not as a limitation.”
8 Comyn Dig., Condition,(T.,) p. 139.

The statute of 32 Ien. 8, Cap. 34, allowed grantees or assignees of the
reverson to take advantage of breach of condition; but this statute speaks
only of lessees.

8 Comyn. Dig., Condition (0. 2,) p. 126.
1 Cruise, (Greenlfs.,) Title 13, Cap. 2, p. 48.

“IF lessor ¢jects hislessce and dies, the possession descends to the heir
of one joint estate, and yet the right remains still in the lessee; and if
thielessor grants the reversion, the grant is void, for there is no reversion.

19 Viner, Title Reversion, (B.) Sect. 7.
Hob. 323, Elvis vs, Archibshop of York ef al.

The reason is, that by gjecting the lessce, the whole estate has passed
back into the lessor,

So the “(issue, after the death of his father, ienant by the curtesy before
entry, cites a lease made by his father, and that the reversion was in him,
and grants reversion of said land to another for years after expiration of
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said first lease. This is a void lease, for he has no reversion at this time,
the first lease being determined.
19 Viner Abridg., Tit. Reversion, (E.,) Sec. 5.
1 Salk. R. 231, Eyres vs. Falkland.

7

A reversion, then, is the residue of the estate, created by the law, and
which remains in the grantor, and a remainder differs only from a rever-
sion in this, that when what would be a reversion, being undisposed of
by the deed, becomes a remainder, when so disposed of by the deed.

The reversion is the remnant of the estate, disposed of by law, and it
becomes a remainder when so disposed by the deed that creates the par-
ticular estate.

Where, then, the whole fee is disposed of, whether absolutely or condi-
tionally, whether it be an allodial, absolute fee, or a base, conditional {ee,
still, there is neither reversion nor remainder left in the grantor.

This deed creates a base, conditional fee—but nevertheless a fee, and
the whole estate—in Mrs. Wright in the use—while the legal title is con-
veyed in unconditional fee simple in the trustecs.

There is, then, no sort of estate or interest left in E. Wright. Thero
is simply possibility of a reverter—conditional. TUntil the condition is
broken, and the grantor enters for breach, he has no saleable interest.
Before breach and entry, he cannot convey that possibility, for it will
not pass by the description of a reversion, nor pass by a deed of the land.

Such is the state of the legal title represented in this application as
belonging to defendant.

I do not think the question ofinterest or estate arising from the simple
fact of defendant having built npon the preperty, admits of debate or
discussion.

It is not even evidence of an interest by license. The defendant can-
not acquire an estate or interest in another’s land by voluntarily ma-
king improvements by building upon liis land.

The poliey provides (condition 13, p. Record 18-19,) “When a policy
is made and issued upon a survey and deseription of certain property,
such survey and description shall be taken and deemed to be a part and
portion of such policy and warranty on the part of the assured..”

His representation in the application was for insurance on “ /iis ﬁi.'é
storybrick store, tront building occupied,” &e.—(Page T4 Record.)

The policy required him to state “whatwas his interest in the property
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insured.” And he also avers in his declaration that /e was the absolute
owner of the building.”—(Page 21, record.)

Again, « Property held in trust, or on sale, must be insured as such.”

“Tf the interest in property to be insured be a leaseliold interest, or
other interest not absolute, it must be so represented and expressed in the
policy, or otherwise the insurance shall be void.”

% Notice of all previous insurances” on same property shall be given;
and this Company shall be “Ziable only for such rateable proportion of
the loss or damage.”—(Page 12, 13, Record.)

In making proof of loss, they are to state “what was their interest
therein.—(Page 15.)

The policy is made in “r¢fercnce to the terms and conditions hereunto
annexed.”—(Page 4.)

“If any person insuring any building or goods in this office, shall
male any misrepresentation or concealment, the insurance shall be void.”
(Pages 11, 12.)

¢« All fraud or false swearing shall cause a forfeiture of all claims upon
the insurers.”—(Page 17.)

This policy expressly referred to an “ application and diagram No.
99,991, on file in this office, to which this insurance refers, and which s
lereby made a part of this policy.”—(Page 2.)

These are the representations made of the ownership of the property
insured, and such were the terms and conditions npon which the insur-
ance was made.

The whole question, then, seems to be reduced to this: whether a par-
ty becomes the owner, absolutely, of a house which he may build upon
another’s land, without any agreement, verbal or written ; and if so,
whether he may offer proof of the building of the house as evidence of
that ownership.

The very idea of such a title, and of such proof of ‘Litle, upsets all our
notions of realty and the statute of frauds.

The very broadest foundation ever laid for personalty rejected such a
clnim as this. Yor where one voluntarily mixed his goods with those of
another, so as to destroy the identity of cach, or bestowed his labor vol-
untarily, the goods and labor became the property of the other by the
confusion. Ro that, instead of following his materials or money, he will
Jose both by the wrongful act of confusion.

2125ty
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I know of no prineiple of law, nor decision, which will allow one to
follow his labor or materials, voluntarily bestowed in improvements of
another’s realty. If there be such a decision or principle laid down, it
will be in defendant’s power to produee it.

The law, or courts of equity, have gone to this extent, but no further.
Where the party has made a purelase of the real estate, by parol agrec-
ment, and has taken possession and paid part of the purchase money, or
made lasting and valuable improvements, there the elaim to an interest
has been sustained as a purchase—as a contract.

But I know of no case that has ever recognized an estate or interest of
any nature or kind whatsoever, upon the ground that the claimant volun-
tarily made improvements upon another’s land.

What kind and degree of estate or interest is it?

Whatever it may be in kind, or degree, or quantity of interest, mnst

be capable of enforcement against the owner of the fee title and an ex-

clusive enjoyment as against him.

To allow an exclusive occupation of the house upon the land, for life,
for years, or for ever, would carry virtually tho fee for that tinie, as the
right, if it exist at all must exclude the occupation and enjoyment of the
owner for the same period.

What degree of exclusivemes in the occupation and enjoyment, and for
what period of time, will the facts proven in this case give this property
to defendant, as against the trustees and the cestui que use ? And if the
period of enjoyment is one of limited duration, whose property will the
house become, at the expiration of that period?

If this claim of title is not paramount to the title of the trustees and

' cestui que drust, it amounts to no title at all.

If it is paramonnt it must be capable of transfer by sale and con-
veyance. 5

But I think I need not labor further to establish a legal nonentity,
which this claim seems to me to be, and is most apparent from the more
statement of the facts of the case.

If this be true then, that neither the terms of the trust, nor by the
facts of the improvement any estate or interest is created; the misropre-
sentation of the title interest or estate is most clearly and palpably
shown..

The policy required at least that Le should fuirly and fully disclose
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“What was his interest in the property insured,” and if the “ property
held in trust or on sale,” or “if the interest in property to be insured be
& leasehold interest, or other interest not absolute, it must be so repre-
sented and expressed in the policy, or otherwise the insurance shall be
void.”

If the assured “shall make any misrepresentation or concealment, the
insurance shall be void.”

Examining the representations actually made under these requirements
of the policy, and finding no insurable or other interest in defendant, and
the miésrepresentation of the true title, and a concealment of his want of
title or interest is most palpable and glaring.

Why did not defendant truly represent that the title of the premises was
in trustees for Mrs. Wright, and that all the interest he had was from the
fact of his having voluntarily built upon the fee simple estate of another.

I conclude this argument by simply referring to the fact that the plain-
tiff had no agent representing it in Chicago. Mr. Van Buren was not
an agent of plaintiff; he made the application for this policy for de-
fendant. Upon accepting the application and issning this policy, it was
sent to him to receive the premium for plaintiff. In the receipt of the
premium he doubtless will be regarded as acting for plaintiff, but not in
making the application.

A broker is the agent of the assured.
Angell on Ins., Sects. 467-8-9.
Acey vs. Finney, 7 Mees & Welsh., 151.

He is agent for assured in making the contract, and of the insurers in
raceiving the premium.
See Story on Agency, Sec. 31.

In Sexton’s Case, 9 Barb. S. C. R. 191, it was held that the broker is
the agent of the assnred.

In cases of joint agency the Insurance Company is not liable.
Jellingham ve, N. Y. Ins. Co., 4 Sandf. R. 18,

It is impossible to sustain this judgment in any point of view we have
presented and considered it, and I therefore submit it without further re-
mark.

SCATES, For Appellant,
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