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‘STATE OF ILLINOIS—SUPREME COURT,

THIRD GRAND DIVISION—APRIL TERM, 1861.

JAMES J. MILLAY et al,
V.
MARVIN BUNN.

We are not disposed to question the principle that at common law, a
sale, pledge or mortgage of personal property which has neither an ac-
tual nor potential existence, does not pass property afterwards coming
into existence as the property of the vendor, pledgor, or mortgagor, as to
persons who obtain title and possession thro’ the vendor, pledgor or mort-
gagor prior to obtaining possession of such property by the pledgee, mort:
gagee or vendee ; perhaps not among parties without some new act of the
grantor, or at least without a taking of possession by the grantee. In mod-
ern times, perhaps , the latter may perfect the grant.

We claim, however, that if Pierce by the terms of the agrecment had
the right to take possession of the after acquired crops and apply them
to pay his debt, neither an action of trespass or replevin could be main-
tained against him by Dunn for taking said crops under the agreement,
though when they first came into existence they might have been the
property of Dunn,

Gregg vs Sanford, 24 Il 17. Tapfield vs. Hillman, 6 Man. & Grang.
245. Jones vs. Richardson, 10 Motealf, on page 491, 2. Sunn ¥s.
Thornton, 1 Man., Grang. & Scott’s opinion by Trisdall, on page 386.

We claim, however, that by the terms of the agreement the crops
raised under it on Pierce’s land came into existence as the property of
Pieree for the purpose of being applied under it to pay the indebtedness.
The language of the agreement is, that, for the better security of the
payments, the growing crops shall be and remain the property of Pierce,
until the payments are made by Dunn; and we insist that the express-
ion, “the party of the first part (Pierce) agrees with the party of the
second part, that the grain, or so much thereof as to satisfy the said pay:
ment or payments as they become due, shall be delivered at Somonauk
Station,” clearly means thut Pierce is to deliver at Somonauk Station,
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