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Print2d by Pool & Dean, 17 Clark Strect, Chicago.

Supreme Gowmt of the State of Jlllinois,
THIRD GRAND DIVISION.

—_— e

APRIL TERM, 1859.

GEORGE W. FLANDERS, et al, b

Defendants in Error, I
ADS.

WILLLIAM G. SWANNELL,
Plaintiff in Error. J

DEFENDANTS POINTS. .

1. The general rule is, that it is not error for the court to refuse
to set aside a default. 5
The application is addressed to the sound discretion of the court,
and no writ of error will lie to correct its exercise.
1 Scam. 181, 145.
5 (il. 457.

In Greenleaf v Roe, 17 Ill, it is said: “Motions to set aside
defaults are addressed to the sound discretion of the court, and it
must be a very gross and flagrant abuse of that discretion that will
warrant the revision and interposition of the Supreme Court, 1r ar
ALL” The Supreme Court will not interfere where the affidavits
are conflicting. The question is, whether there ss a gross and fla-
grant abuse of that discretion. The Supreme Court cannot under-
take to say there was such an abuse, when it appears from the affi-
davits filed in the case that there might have been great doubts in
the mind of the court below whether the facts set forth by the
defendant below were true; and it is presumed that the court exer-
cised sound discretion and judgment in overruling the motion.

The notes were made by John Swannell, payable to the order of
Geo. W. Flanders & Co. Wm. G. Swannell writes his name on the
back of them.

Suit is brought against John, as maker, and another against
‘William, as guarantor.

Default as to William, who moves to set aside the default, and
attempts to show by his affidavits that he had an agreement with
Sedgwick whereby he was to be bound as an endorses, simply ; that



after suit brought, Sedgwick agreed to dismiss it; that suit wzas
not dismissed, but judgment was rendered; that John was solvent
and the money could have been collected of him.

To rebut this the affidavits of Sedgwick, Smith and others were
filed in substance as follows :

SEpcwIcK states, that John Swannell, being indebted to the firm
of Geo. W. Flanders & Co., of which said Sedgwick was a member,
he called upon him for payment; that said John answered, he was
unable to pay but would give a note for the indebtedness, and pro-
cure the signature of Wm. G. Swannell to the same, if deponent
would give him time ; that the proposition was accepted ; that John
signed judgment notes; that then John gave deponent a letter to
his brother, Wm. G., in which he requested Wm. G. to sign the said
notes in consideration of certain land before that time sold by him,
John, to Wm. G., and stating that Sedgwick would not take the
notes unless Wm. G. would sign them, and that he feared Geo. W.
Flanders & Co. would sue if he did not comply; that he took the
notes (the same as sued on) and letter immediately to Wm. G.; he
objected to them hecause they were judgment notes ; that deponent
thereupon tore oft the power of attorney, then requested Wm. G.
to sign them on the face; but after insisting upon the power of
attorney heing destroyed, said Wm. G. wrote his name on the back,
remarking that “he would guarantee their payment,” and handing
them to 8., requested that they would endeavor to collect them of
John Lefore troubling him, and to give him, Wm. G, no trouble, if
possible; that after the first note hecame due, he and the other
members of the firm did all in their power to get John to pay the
notes; that John was then considered worthless that his land had
been conveyed to Wm. G.; that Wm. G’s sign was then on the store
where John did business; that Johu was reputed to he bankrupt;
that snit was commenced against John as maker and against Wm. G.
as gunarantor. On the 25th Sept., and after commencument of'suit W,
G. called upon deponent and asked to have the suit dismissed as to
him, and to proceed against John ; that deponent agreed to do so if
Wm. G. would obtain from John his signature to a paper authoriz-
ing judgment to be entered against John at the October term (sum-
mons not having been served on John in time). No judgment was
taken, but time was given him to get the power of attorney from
Johu; and he was to do his best to get John to pay up; 7/ese were
the conditions on which the agreement to dismiss was made. Nei-
ther of them was complied with; but on the contrary, Wm. G.
induced Barclay Brothers to obtain a confession of judgment from
John, and to make a levy on all the goods in the store occupied by
John. No judgment could have heen obtained against John until
the November term, when judgment was obtained.  Ex. issued



immediately to Vermillion County. That Sedgwick took the execu-
tion to Catline, where John lived, and he Z/4en offered, for the first
time, to sign the power of attorney to confess judgment; that S.
told him it was too late—judgment was already entered. The exe-
cution was delivered to the sheriff, who stated that John had no
property. Sedgwick then telegraphed to Chicago to have judg-
ment entered against Wm. G., which judgment was not rendered
till then, (Nov. 11,) when it was found that the debt could not be
made out of John.

The affidavit of Jasms Syrrm states he had a conversation with
‘Wm. G. in relation to his said Swannell’s guaranty on the notes made
by John,—that he, Wm. G., stated that he knew he was liable to
pay the notes, and was willing, as he held lands of the said John for
that purpose, which John had conveyed to him to indemnify him
against said guaranty ; that he would have paid them when he was
first sued, only he did not want to take money out of his business.

The affidavits of Gro. W. Franxpers and B. L. Howore show
that John was insolvent.

These affidavits are sufficient to show that the court below exer-
cised a sound discretion in overruling the motion to set aside the
default. ,

Suffering judgment to go by default is an admission of the de-
fendant’s contract, and of the whole cause of action.  Default

admits the liability, and that the notes were due.
1 Strange, 612.
1 Doug. 815.
1 Esp. 157.
17 111. 308.

A defendant, by suffering judgment to go by default, is out of

court, and has no right to except to testimony.
1 Scam. 213.

A mistake or error of the court in assessing damages, cannot be
corrected upon writ of error, unless an exception to the assessment
is made, and a bill of exceptions taken at the time the judgment is

rendered, or the assessment is made.
8 Scam. 411
9. The notes were due when suit was brought. They were

e

dated June 10th, due in three months from date, viz: Sept. 10th.

Suit brought Sept. 11th.
13 John. 4%70.

3 Wend. 456.
3. There are no days of grace on promissory notes in Illinois.
By the common law, days of grace were not allowed on inland
bills, nor promissory notes; and it was not necessary to protest

them. Only foreign bills were entitled to grace.
Viner Abridg. Vol. 4, 242,



The statute of William, 3, c. 17, provides for protest and days of
grace on nland bills.

Days of grace were not allowed on promissory notes until the
statute of Anne. That statute placed promissory notes on the
same footing as bills of exchange.

Com. Dig. Vol. 4, 295.
B. & P. 80.

Wille’s R. 395, 399.

5 T. R. 486.-

2 Burr, 669.

Neither of these statutes is in force in Illinois. The common law
of England adopted in this country, does not come down as late as
‘William or Anne.

Under the statute of Illinois in relation to promissory notes, it is
unnecessary to give notice of the non-payment of a note in order to
charge the assignor or indorser.

The rule is different from that applicable to bills of exchange.

Stare Baxk v. Hawrey, 1 Scam. 580.
- Where a note is payable “on the first day of November,” suit
may be brought on the second day of November.
Warnrer v. Kirk Er AL, 14 Il 57.

The case of Cook v. Rexick, 19 Ill. 598, was decided on the hy-
pothesis that the hill was a foreign bill, and that as Zo foceiqn bills
the law merchant applies so far as it was the common law of
England.

The bill in this case was drawn by a person residing in St. Louis,
Missouri, on parties in Chicago, 111

A Dill drawn by a person residing in one State of the Union,
upon a person residing in another State, is a foreign hill.

2 Peter’s, 586.
4 Wash. C. C,, 87, 153.
1 Hill) 44.
12 Pick. 483.
15 Wend. 527.
Submitted by
JAMES P. ROOT,

Attorney for Defendant in Error.
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GEORGE W. FLANDERS, et al,

Defendants in Eivor, I
ADS.

WILLLIAM G. SWANNELL,
Plaintiff in Error. J

DEFENDANTS POINTS.

1. The general rule is, that it is not error for the court to refuse
to set aside a default.
The application is addressed to the sound discretion of the court,
and no writ of error will lie to correct its exercise.
1 Scam. 131, 145.
5 Gil. 457.

In Greenleaf v Roe, 17 Ill, it is said: *“Motions to set aside
defaults are addressed to the sound discretion of the court, and it
must be a very gross and flagrant abuse of that discretion that will
warrant the revision and interposition of the Supreme Court, 1r ar

-ALL.” The Supreme Court will not interfere where the affidavits

are conflicting. The question is, whether there /s a gross and fla-
grant abuse of that discretion. The Supreme Court cannot under-
take to say there was such an abuse, when it appears from the affi-
davits filed in the case that there might have been great doubts in
the mind of the court below whether the facts set forth by the
defendant below were true; and it is presumed that thé court exer-
cised sound discretion and judgment in overruling the motion. .

The notes were made by John Swannell, payable to the order of -
Geo. W. Flanders & Co. Wm. G. Swannell writes his name on the
back of them.

Suit is brought against John, as maker, and another against
‘William, as guarantor.

Default as to William, who moves to set aside the default, and
attempts to show by his affidavits that he had an agreement with
Sedgwick whereby he was to be bound as an endorses, simply ; that



-

after suit brought, Sedgwick agreed to dismiss it; that suit was
not dismissed, but judgment was rendered; that John was solvent
and the money could have been collected of him.

To rebut this the affidavits of Sedgwick, Smith and others were
filed in substance as follows:

SEpcwick states, that John Swannell, being indebted to the firm
of Geo. W. Flanders & Co., of which said Sedgwick was a member,
he called upon him for payment; that said John answered, he was
unable to pay but would give a note for the indebtedness, and pro-
cure the signature of Wm. G. Swannell to the same, if deponent
would give him time ; that the proposition was accepted ; that John
signed judgment notes; that then John gave deponent a letter to
his brother, Wm. G., in which he requested Wm. G. to sign the said
notes in consideration of certain land before that time sold by him,
John, to Wm. G., and stating that Sedgwick would not take the
notes unless Wm. G. would sign them, and that he feared Geo. W.
Flanders & Co. would sue if he did not comply ; that he took the
notes (the same as sued on) and letter immediately to Wm. G.; he
objected to them because they were judgment notes ; that deponent
thereupon tore off' the power of attorney, then requested Wm. G.
to sign them on the face; but after insisting upon the power of
attorney heing destroyed, said Wm. G. wrote his name on the back,
remarking that “ he would guarantee their payment,” and handing
them to S., requested that they would endeavor to collect them of
John lefore troubling him, and to give him, Wm. G., no trouble, if
possible ; that after the first note hecame due, he and the other
members of the firm did all in their power to get John to pay the
notes; that John was then considered worthless that his land had
been conveyed to Wm.G. ; that Wm. G.’s sign was then on the store
where John did business; that Johu was reputed to be bankrupt;
that suit was commenced against John as maker and against Wm. G.
as guarantor. On the 25th Sept., and after commencment ofsuit W,
G. called upon deponeut and asked to have the suit dismissed as to
him, and to proceed against John; that deponent agreed to do so if
Wm. G. would obtain from John his signature to a paper authoriz-
ing judgment to be entered against John at the October term (sum-
mons not having been served on John in time). No Judgment was
taken, but time was given him to get the power of attorney from
John; and he was to do his best to get John to pay up; Ziese were
the conditions on which the agreement to dismiss was made. Nei-
ther of them was complied with; but on the contrary, Wm. G.
induced Barclay Brothers to obtain a confession of judgment from
John, and to make a levy on all the goods in the store occupied by
John. No judgment could have heen obtained against John until
the November term, when judgment was obtained. Bx. issued



immediately to Vermillion County. That Sedgwick took the execu-
tion to Catline, where John lived, and he #/zen offered, for the first
time, to sign the power of attorney to confess judgment; that S.
told him it was too late—judgment was already entered. The exe-
cution was delivered to the sheriff, who stated that John had no
property. Sedgwick then telegraphed to Chicago to have judg-
ment entered against Wm. G., which judgment was not rendered
till then, (Nov. 11,) when it was found that the debt could not be
made out of John. '

The affidavit of Jaaes Syrra states he had a conversation with
‘Win. G. in relation to his said Swannell’s guaranty on the notes made
by John—that he, Wm. G., stated that he knew he was liable to
pay the notes, and was willing, as he held lands of the said John for
that purpose, which John had conveyed to him to indemnify him
against said guaranty ; that he would have paid them when he was
first sued, only he did not want to take money out of his business.

The affidavits of Gro. W. Frawpers and. B. L. Howore show
‘that John was insolvent.

These affidavits are sufficient to show that the court below exer-
cised a sound discretion in overruling the motion to set aside the
default.

Suffering judgment to go by default is an admission of the de-
fendant’s contract, and of the whole cause of action. Default
admits the liability, and that the notes were due.

1 Strange, 612.
1 Doug. 315.
1 Esp. 157.
17 111. 308.
A defendant, by suffering judgment to go by default, is out of

court, and has no right to except to testimony.
1 Scam. 213.

A mistake or error of the court in assessing damages, cannot be
corrected upon writ of error, unless an exception to the assessment
is made, and a bill of exceptions taken at the time the judgment is

rendered, or the assessment is made.
3 Scam, 411
9. The notes were due when suit was brought. They were

dated June 10th, due in three months from date, viz: Sept. 10th.

Suit brought Sept. 11th.
13 John. 470.

3 Wend. 456.
3. There are no days of grace on promissory notes in Illinois.
By the common law, days of grace were not allowed on inland
bills, nor promissory notes; and it was not necessary to protest

them. Only foreign bills were entitled to grace.
Viner Abridg. Vol. 4, 242,



The statute of William, 3, ¢. 17, provides for protest and days of
grace on cnland bills.

Days of grace were not allowed on promissory notes until the
statute of Anne. That statute placed promissory notes on the
same footing as bills of exchange.

Com. Dig. Vol. 4, 295.
B. & P. 80.

Wille's R. 395, 399.

5 T. R. 486.

2 Burr, 669.

Neither of these statutes is in force in Illinois. The common law
of England adopted in this country, does not come down as late as
‘William or Anne.

Under the statute of Illinois in relation to promissory notes, it is
unnecessary to give notice of the non-payment of a note in order to
charge the assignor or indorser.

The rule is different from that applicable to bills of exchange.

Srate Baxk v. Hawrey, 1 Scam. 580.

Where a note is payable “on the first day of November,” suit
may be brought on the second day of November.

Warrer v. Kirx Er arn, 14 Il 5%.

The case of Coox v. Rexicx, 19 Il 598, was decided on the hy-
pothesis that the bill was a foreign bill, and that as Zo foceign hills
the law merchant applies so far as it was the common law of
England.

The bill in this case was drawn by a person residing in St. Louis,
Missouri, on parties in Chicago, I11.

A Dill drawn by a person residing in one State of the Union,
upon a person residing in another State, is a foreign hill.

; 9 Peter’s, 586.
4 Wash. C. C, 87, 153.
1 Hill, 44.
12 Pick. 483.
15 Wend. 527.
Submitted by
JAMES P. ROOT,

Attorney for Defendant in Error.
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WILLIAM G. SWANNELL,

V8.
Error To RECORDER’s CoOURT

GEORGE W. FLANDERS,

THEODORE SEDG‘EWICK or THE CITY OF CHicaco.
)

ELIJAH S. ALEXANDER.

1 Suit below was brought on the 11th day of September, 1857, against
William G. Swannell, on three promissory notes, dated June 10th, 1857,

11 and 12 The 1st for $200 due one month after date;
The 2d for $200 due two months after date;
The 3d for $273.50 due three months after date ;

Each signed by John Swannell, and endorsed by William G. Swannell,
payable to order of Geo. W. Flanders & Co.

13 Nov. 11. Judgment by default for $595.88.

14 Nov. 24. Defendant below files. motion to set aside judgment, and

* 20 to 25 then files two affidavits in support of said motion.

26 é’ 3/ On the 11th of February, 1858, defendant files his own affidavit and
that of John Swanneli, maker of the notes.

On the Sth of June, defendant files the affidavits of S. R. N. Hall
and Henry Swannell.

S (e Al

4 0 S 7 On the same day, the plaintiffs below, Flanders & Co., file the affida-
vits of Sedgwick, I'landers, Smith, and Honore, in opposition to the

motion.

J~7 & & 0 TheDefendant below also produced Records of a suit in the same
Court, in case of Ilanders et al. v. John Swannell.

Tt is admitted that the endorsement of defendant below, was in blank,
¢4 6/ adfiled up by atterney of IFlanders & Co., without the knowledge of
defendant.
On the 11th day of August, the Cowrt overrules the motion, and the
é ( & Z. defendant makes and files Bill of Exceptions, setting forth the affidavits
and the records of the other suit.



20

26

The affidavits of plaintiff in error show that Sedgewick called upon
him at Kankakee, with notes of John Swannell two or three days after
the execution of them, and requested the signature of plaintiff'; that he
declined, but finally agreed to endorse the notes, upon the express agree-
ment and condition that every effort should be made to, collect the money
of the maker, and that he was not to be liable as joint maker; that after-
wards, when suit was brought against him, upon the notes, plaintiff in
crror came to Chicago to defend the suit, but saw Sedgewick and remind-
ed him of the condition upon which he had obtained the endorsement,
and that he had two witnesses to prove it that Sedgewick then agreed
to dismiss the suit, and assured the plaintiff in crror that it was not neces-
sary to obtain counsel to defend it; that it should be dismissed abso-
lutely ; that at the request of Sedgewick, plaintiff in crror, at that time,
agreed to send a warrant of attorney to John Swannell and obtain his
signature, if it could be done; that he sent it as agrced, and urged
Flanders & Co. to make the moncy out of John, that John was good
then, and had a stock of goods and other property, that the same was
clear and that the plaintiff in error had no claim upon it. The affidavit
of John Swannell shows that he received the warrant of attorney, and

was about to exccate it, when Sedgewick called and told him not to
do so.

The aftidavits of Hall and II. Swanncll alse show the same agreement
or condition upon which the endorsements were procured ; that of H.
Swannell also, shows that after plaintiff in crror was in Chicago, he sent
affiant to see if the suit was dismissed ; that ho inquired of some member
of the firm of Flanders & Co., where the snit had been instituted, and
he went to the place and was told no such suit was pending ; that he

was also told by the same party that Sedgewick had done as he agreed.



ERRORS ASSIGNED.

Plaintift' in Error assigns for Error,

1. The entering of default of defendant below ;
2. Giving judgment in favor of Plaintiff below 3
3. The insufficiency of declaration 3

4. The insufficiency of the notes and other proofs offered in evidence
by plaintiffs below to support judgment.

5. Error in assessment of damages ;
6. Error in overruling motion to set aside judgment ;

7. Error in giving final decision and Judgment against the plaintiff
in error, instead of the defendant in error.

HELM & CLARK,
Lor PUF in Error.

The plaintiff in error submits that, by his affidavits filed in the Court
below, [21, 23, 24 and 25,] it is shown that the endorsements upon which
he was sued were made two or three days after the execution and
delivery of the notes, at the request of the defendants in error, and not
that of the maker—hence no consideration. They were given also on
the explicit agreement and understanding that he was not to be liable
as joint promisor, and was only to be liable after the defendants in error
had failed, in the exercise of due diligence in collecting the money of
John Swannell, the maker of the notes. While a blanlk endorsement
of one who is not otherwise a party to a note is prima facie evidence of
a guaranty, this may be rebutted Ly proof of a contrary intention of
the parties. While a blank endorsement of one who is not otherwise
party to a note, is prima facie evidence of a guaranty, this may be re-
butted by proof of a contrary intentior, of the parties.—Cushman v. De-
ment, 3 Scam. 499. It farther appears by the aflidavits that after he
was sued he went to Chicago, and had an interview with defendants in
error, in which they dissnaded him from cmploying counsel to defend,
agreeing to dismiss the suit. [27, 28, 29 and 30.]




These facts are clearly shown by the affidavits of the plaintiff in error,
and of Hall, and H. Swannell, and they further show that the obtaining
the signature of Wm. G. Swannell, and the entering judgment against
him in said suit, was a gross fraud and breach of faith—that it was a
scheme on the part of said Sedgwick to render plaintiff in error liable
tor the debt of another party, without his consent, fairly obtained.

The same is shown by the affidavit of John Swannell, maker of the
notes.

To meet this, the plaintifts below filed affidavits of Sedgwick, Flan-
ders, Smith and Honore, which abound in contradictions, and in no way
excuse or justify the breach of faith established by plaintiff in error.

These contradictions are further proved by the transcript of suit in
same Court against John Swannell, embodied in the bill of exceptions.

The notes sued upon bear date June 10th, 1857, one of them payable
three months after date. Suit was commenced September 11, 1857, be-
fore the note became due, the judgment is therefore erroneous on that
ground. 5

In this state the Law Merchant allowing days of grace has been
adopted.—Cools v. Renick, 19 Illinois, 598. ‘ :

‘When a note or bill is payable at a month or months after date, the
computation is by calendar and not by lunar months, and the days of
grace are added. Story on Notes, S. 217, and note.

The time is calculated exclusive of the day ot the date.—Jbed, Story on
DBills 325, and Notes.

HELM & CLARK,
‘ Lor PP in Lrror.
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Printed by Jnmcaon & Morse, 14 Ln Salle St., Chlcngo

Supreme Gonet of the 3 State of IWinwis,

— ——— r——— e —

WILLIAM G. SWANNELL,
GEORGE W. FLANDERS,
THEODORE SEDGEWICK,
ELIJAH S. ALEXANDER.

Error To RECORDER’S COURT

or THE Crry or CHicaco.

1 Suit below was brought on the 11th day of September, 1857, against
William G. Swannell, on three promissory notes, dated June 10th, 1857,

11 and 12 . The 1st for $200 due one month after date;
The 2d for $200 duc two months after date;
The 3d for §273.50 due three months atter date;

Each signed by John Swannell, and endorsed by William G. Swannell,
payable to order of Geo. W. Flanders & Co.

13 - Nov. 11. Judgment by default for $595.88.

14 Nov. 24. Defendant below files motion to set aside |udnrmcnt and
90 to 25 then files two affidavits in support of said motion.

D7 ﬁ 2/ On the 11th of February, 1858, defendant files his own aftidavit and
that of John Swanneli, maker of the notes.

57 Z; 44 ¢ On the 8th of June, defendant files the affidavits of S. R. N. Hall
and enry Swannell.

On the same day, the plaintiffs below, Flanders & Co., file the affida-
vits of Sedgwick, Flanders, Smith, and Honore, in opposition to the

motion.

4'4 G 67

g3 G ¢ Y The Defendant below:also produced Records of a suit in the same
Court, in case of Flanders et al. v. John Swannell.

Tt is admitted that the endorsement of defendant below, was in Llank,
é 0 - 6 /  and filled up by attorney of Flanders & Co., without the knowledge of
defendant.
On the 11th day of August, the Court overrules the motion, and the
é‘ W k. é 7. defendant makes and files Bill of Exceptions, setting forth the affidavits
and the records of the other suit.



20

26

32
40

The affidavits of plaintiff in error show that Sedgewick called npon
him at Kankakee, with notes of John Swannell two or three days after
the exccution of them, and requested the signature of plaintiff; that he
declined, but finallyagreed to endorse the notes, upon the express agree-
ment and condition that every effort should be made to collect the money
of the maker, and that he was not to be liable as joint maker; that after-
wards, when suit was brought against him, upon the notes, plaintiff in
error came to Chicago to defend the suit, but saw Sedgewick and remind-
ed him of the condition upon which he had obtained the endorsement,
and that he had two witnesses to prove it; that Sedgewick then agreed
to dismiss the suit, and assured the plaintiff in error that it was not neces-
sary to obtain counsel to defend it; that it should be dismissed abso-
lutely ; that at the request of Sedgewick, plaintiff in error, at that time,
agreed to send a warrant of attorney to John Swannell and obtain his
signature, if it could be done; that he sent it as agrced, and urged
Flanders & Co. to make the moncy out of John, that John was good
then, and had a stock of goods and other property, that the same was
clear and that the plaintiff in error had no claim upon it. The affidavit
of John Swannell shows that he received the warrant of attorney, and

was about to exceute it, when Sedgewick called and told him not to

do so.

The afidavits of Hall and 1I. Swanncll also show the same agreement
or condition upon which the endorsements were procured; that of H.
Swannell also, shows that after plaintiff in error was in Chicago, he sent
affiant to sce if the suit was dismissed ; that he inquired of some member
of the firm of Flanders & Co., where the suit had been instituted, and
he went to the place and was told no such suit was pending; that he
was also told by the same party that Sedgewick had done as he agreed.



ERRORS ASSIGNED.

Plaintiff in Error assigns for Error,

1. The entering of default of defendant below ;

o

Giving judgment in favor of Plaintiff below ;

@

The insufliciency of declaration ;

4. The insufficiency of the notes-and other proofs offered in evidence
by plaintiffs below to support judgment.

5. Error in assessment of damages;
6. Error in overruling motion to set aside judgment;

7. Error in giving final decision and judgment against the plaintiff
in error, instead of the defendant in error.

HELM & CLARK,
Lor PURF in Error.

The plaintiff in error submits that, by his aftidavits filed in the Court
below, [21, 23, 24 and 25,] it is shown that the endorsements upon which
he was sued were made two or three days after the execution and
delivery of the notes, at the request of the defendants in error, and not
that of the maker—hence no consideration. They were given also on
the explicit agreement and understanding that he was not to be liable
as joint promisor, and was only to be liable after the defendants in error
had failed, in the exercise of due diligence in collecting the money of
John Swannell, the maker of the notes. While a blank endorsement
of one who is not otherwise a party to a note is prima facic evidence of
a guaranty, this may be rebutted Ly proof of a contrary intention of
the parties. While a blank endorsement of one who is not otherwise a
party to a note, is prima facie evidence of a guaranty, this may be re-
butted by proof of a contrary intentior of the parties.—Cushman v. De-
ment, 3 Scam. 499. It further appears by the affidavits that after he
was sued he went to Chicago, and had an interview with defendants in
error, in which they dissuaded him from cmploying counsel to defend,
agreeing to dismiss the suit. [27, 28, 29 and 30.]



These facts are clearly shown by the affidavits of the plaintiff in error,
and of Hall, and H. Swannell, and they further show that the obtaining
the signature of Wm. G. Swannell, and the entering judgment against
him in said suit, was a gross fraud and breach of faith—that it was a
scheme on the part of said Sedgwick to render plaintiff in error liable
for the debt of another party, without his consent, fairly obtained.

The same is shown by the aftidavit of John Swannell, maker of the
notes.

To meet this, the plaintiftfs below filed affidavits of Sedgwick, Ilan-
ders, Smith and Honore, which abound in contradictions, and in no way
excuse or justify the breach of faith established by plaintiff in error.

These contradictions are further proved by the transcript of suit in
same Court against John Swannell, embodied in the bill of exceptions.

The notes sued upon bear date June 10th, 1857, one of them payable
three months after date. Suit was commenced September 11, 1857, be-
fore the note became due, the judgment is therefore erroneous on that
ground. 5

In this state the Law Merchant allowing days of grace has been
adopted.— Cook v. Renick, 19 Illinozs, 598.

‘When a note or bill is payable at a month or months afier date, the
computation is by calendar and not by lunar months, and the days of
grace are added. Sy on Noces, S. 217, aad note.

The time is calculated exclusive of the day of the date.—Jbid, Siory on
Bills 325, and Notes.

HELM & CLARK,
For PP in Error.
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