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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

AUPIRAIOES TESREREIVIE S 5l 81610 .

RAY, }
V8. 98.
BELL.

Drief and Authorities of Plaintiff’ in Error.

Ist. The Court ought to have permitted plaintiff on cross ex-
amination, to have asked Crane the question excluded on page
27 of the record-—page 3.of Abstract. It tended to show the
degree of wickedness of witness, and the degree of his unwil-
lingness to testify, and was important on the question of his

credibility. S S ey Cor, £¥— TE
- - e e

2d. ‘The enquiry, (page 4 of Abstract,) as to the reason why
witness did not attend court at the May term, was pertinent as
touching the credibility of the witness, Crane.

3d. It was proper for plaintiff to prove by Fort, that Crane
did at a former trial swear that ‘“he kept no memorandum of the
draft.”  (See Abstract, page6.)

It is not the law, that to admit such testimony, the witness
must positively deny having used the words attribnted him. It
is enough if he says that does not remember having said so.—
See Abstract, pages 3 and 4. :

I Starkie's ev. 213 ; 6 Eng. Com. Law Reps. 112.

\

4th. The record of the cause ought to have been admitted to
show that the witness, Crane, avoided swearing in this case, and
this went to his credit. Our theory is, thut Crane used the
money received from Bell, and to cover his dishonesty, invented
the story that he had bought the draft, and was afraid to give



2

the name of the man of whom he bought, lest he might be taken
for perjury, and from that motive shunned the court, until he
inveuted the story that he had forgatten the name, (Abs, p. 6.)

5th. The second instruction given for defendant is not law.—
It 1s not the law that the admission of a party made in conversa-

tion, is conclusive of the fact admitted. 3 ;
/%H«,zéa/% e o 77 /W( £, Lz
” o~ Zﬂ4 /»1/74, ZJ’7 e (// f/7

2 by /ﬂ,f//7 27z

6th. The 3d instruction contains two errors. A party may
have the legal custody of a note, yet not be entitled to receive
payment, and enter credit thercon, and it does not follow that it
“credits are endorsed on a note to the full amount thereof,” that |
the note has been paid.

Tth. The 5th instruction is not the law, unless it was proved
that the draft was actually bought, aund that condition is not in
the instruction.

8th. There was no proof in the case to base the Tth instruction
on, nor the 10th, nor the 11th. They assume as fact that
which ought to have been left to the jury.

9th. The verdict. was against the proof, and ought to have
been set aside. Crane’s testimony does not, even if true, sustain
the verdict. Rumsey’s shows clearly, that $700 payment ought
not to have been allowed, and even if all the paymeuts claimed
were proved, they fall short of the amount of the note, and in
any event plaintiff’ was entitled to a verdict for the balauce,
about $16 or $17. JAS. St. C. BOAL,

I'or Plaintiy < Error.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

JESSIE RAY
vs.
EDIE S. BELL.

“ POINTS FOR DEFENDANT IN ERROR.

Tue Court properly excluded the questions found on pages 3, 4, and
G of Abstract severally, which were sought to be put by plaintift below,
and also in excluding the record of préevious trials in Marshall County,
sought to be read in evidence by plaintiff below. The only tendency of
this evidence would have been to show what the conduct of witness had
been on a former occasion, and it was only competent to show what the
feclings of the witness toward the plaintiff were at the time he was testi-
fying, and not at some previous time; and the rule is well settled that

his credit could not be impeached in that way.
1 Green. Ev., 2 461, page 375.

9. Tt was not competent to prove by witness, Fort, that Crane did, at
a former trial, swear that “he kept no memorandum of the draft,” for
Orane did not deny but that he'might have said so; he only said “I don’t
think that [ did ;” and also further qualified that by saying ‘there was
something said about a memorandum of the draft, but it referred to the

books, in my understanding.”
- Sece Abstract, pages 3 and +

3. The second instruction was proper, for the admission of Bell that
the $735 was received as a payment of $700 upon the note, is evidence
that it was the intention of the parties at the time of such payment to
receive it as such, and no subsequent action on the part of Bell could in
any way affect this agreement so as to prevent the allowance of a credit

of $700 on the note.
Duglicld vs. Cross, 12111, 398.
2 Scam, 64.



4. The 3d instruction is law. The person having the legal custody of
a note at the place where it is made payable, is entitled to receive pay-
ments on it and credit them upon the note, and such credits, if for the
full amount of the note, show the note to have been paid.
Story on Promissory Notes, 3 243, page 310, and cases cited in note,

5. The 5th instruction is the law. It is simply an affirmance of the
proposition that if the money was paid to plaintiff’s anthorized agent, it
must be allowed as a credit, whether this agent executed all the acts of
his agency properly or not.

1 Chitty's P1. 350,

1 Term R. 133.

4 Gilm. 602.
12111, 240.

5 Johus. 85,

4 Gilm. 85,

The 7th, 10th, and 11th instructions were law, and intended to call the °
attention of the jury to significant facts proven in the case.
See Abstract, pages 4 and 5:

GLOVER, COOK & CAMPBELL,
Attorneys for Defendant in Error.
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STATE OF ILLINOIS,|. T People nf the S%Uf Sllinois,
W OVCOGreetmg

To the Sheriff of the County of .
%1‘[&115[‘ In the record and proceedings, and also in the rendition of the judgment

of a plea which was in the G- el — Court of 0/ e bl
County, before the Judge thereof, between ; L2 /Z_”>

4
plaintifs andt el Lt S M

defendant , it is said that‘manifest error hath intervened, to the injury of the said

/{/4/4/( "7 . -

as we are informed by /U o complaint, the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; @l}l‘l’l‘fﬂl’l‘, Ve
@Command You, That by good and lawful men of your County, you give notice to the said

bolic 8. Zdect | i

that /LL be and appear before the Justices of our said Sypreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on tile first Tuesday after the
third- Monday in April_next, to hear the records and proceedings aforesaid; and "
the errors as51gned if 7€ shall see fit; and further to do and receive what said
Court shall order in this b half and have you then there the names of those by whom

you s shall give the said Lo Se i’
notice, together with this writ.

dalitness, The Hon. JOHN D. CATON, Chief Justice

of our said ,Court, and the Sgal thereof at Ottawa,
this /ZA’"\—/"ZEL day of larce / in the

Year of Our L01(l One Thousand Eight Hundred

a"d%“wf/ i

Clerk of the Sup) eme Court.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

AVPIRILT, THRIR M. 186 0.

JESSE RAY 1
V8. Lrror to La Salle.
EDIE S. BELL.

ABSTRACT OF THE RECORD.

This was an action of assumpsit, brought by Ray against Bell
in the Marshall Circuit Court; summons to May term, 1858.—
The declaration contained a count on a promissory note herein-
after set out, (in the evidence,) and the common counts. At
the same term defendant pleaded non assumpsit and payment,
and on these pleas issues were formed, and the cause was tried ;
but the jury, being unable to agree, was discharged without a
verdict. The cause was afterwards continued from term to term,
at the instance of defendant, until the October term, 1859, when
the venue was changead to La Salle.

At the February term, 1860, of the La Salle Circuit Court, the
cause was again tried, and the jury rendered a verdict for defen-
dant.

Bill of exception taken at the trial.

Plaintiff read in evidence a promissory note, and a memoran-
dum on the face of it, as follows:

$2,300. Lacon, Oct. 28, 1856.
On or before the twenty-first day of October next I promise
to pay Jesse Ray or order the sum of twenty-three hundred
dollars at the Banking House of Fenn, Crane & Co.
Eoie S. Bewr.
8700 of this in St. Louis Iix, or gold.

And also read endorsments of three credits on the back of
the note, as follows : :

Recd Lacon Nov 657 on the within note six hundred & fifty
five dollars.

Rec on the within five hundred & forty five 05-100 dollars.

$407.50 Received on the within note Feb 25th 1858 four
hundred & seven 50-100 dollars.

Here plaintiff’ rested his case,




2age of Rec.
19 to 32

2

Wm. L. Crane, a witness for defendant, testified: I lived in
Lacon—was member of firm of Fenn, Crane & Co. We had the
note for collection ; got it from the plaintiff soon after it was
drawn, and had it some months. It was in our hands till about
the day of the last credit. The indorsment of the first two
credits are in my hand writing. T don’t remember whether I
received the money of those credits, or whether Ray directed
me to credit them.

When I last saw the note, there was an indorsement in pencil
for $700, now partially rubbed out. It was written by me or
my bool-keeper, late in 1857, or carly in 1858; and after the
first two credits were entered, and before the last credit of
$407.50 now on the note. When that pencil credit was entered,
about $735 was paid. It was paid in a kind of family way.—
Something was said between Ray and Bell about back payments.
$35 was paid for exchange. The pencil entry was made a few
days after. The note was in my possession in the meantime.—
At that time the name of our House was Wm. L. Crane & Co.—
Judge Ramsey was present when that 5700 payment was made.
The money was received for the benefit of Ray to buy a draft,
and was to be a payment on the note.

On cross examination, the witness testified :

I have no recollection how the note came to our Banking
House. Fenn, Crane & Co. dissolved partnership in Spring of
1857. At one time, just before one of the payments, this note
was taken away by Ray for a short time, and then brought back ;
but I don’t remember whether that was at the $700 credit enter-
ed in pencil or not.

I have no recollection of receiving any money on the note ex-
cept the $735. T think I had the notc at that time. Ray may
have brought the note in at that time, but I don’t remember.

I gave my deposition last Summer in this cause, and then
swore, that some time before the $700 payment Ray took the
note away, and returned with the day of that payment.

Witnes, on further cross examination, said ¢

On the day of that payment, Bell brought into the Bank a
package of currency, (veceived by express,) of over $1000.—
Bell and Ray had talk about the payment. I did not hear it all.
Bell wanted Ray to take the $700 in currency, but Ray refused.
One or both of them said something to me about exchange.—
They wanted to know what a draft could be bought for. 1 said

five per cent.

One of them asked me if 1 could buy one at that price. I
said T could, and I was paid $735 for that purpose. There was
<ome other conversation, hut T don’t now recall what it was. 1
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FPage of Rec.

e do not remember that, immediately after this money was receiv-
0 04

ed by me, Bell paid Ray in currency the $545 which is the se-
cond credit now on the note, and that I then and there credited
the same as it now appears on the note. That payment. and
credit may have been at that time, but I don’t remember
it. I don’t remember whether it was Ray or Bell who asked me
to buy the draft. Ray told me that when the draft was bought
I should credit it on the note; that is my impression now.—
Something was said between Ray and Bell about specie, but I
annot remember what. 1 do not remember that Ray told Bell

\ that he must have gold or something which Moore, Morton & Co.
would accept. Something of that sort was said. Ray told me
when the draft was purchased to forward it to Moore, Morton &
Co., and credit it on the note, and that is all I remember. Think
Ramsey and Bell were both there at that time ; it was soon after
the money was paid. I can’t remember who gave me the money.
On the day I received the $735, I paid that money out for a
draft in Peoria. . I don’'t remember the name of the man of
whom I bought the draft. I bought it at the Hotel, and had
seen the man two or three times before.

I took a memorandum of his name, and of the draft, and have
used it once or twice since. It is now among my papers, either
in Pittsfield, where I live, or at Lacon, where I did live. I saw
it last after the former trial in this cause. At that trial I was a
witness for defendant, I then remembered the name of the man
of whom I bought that draft; and I then refused in giving my
testimony, to give that man’s name, for several reasons ; one was,
that there was anything but friendly feelings between Ray and
myself, and as I was not his agent, T thought he might find out
his own business without my help.

This refusal to give the name of the person of whom I bought
the draft, was after the court had directed me to give the name.

Here plaintiff asked witness the question :

/J i “Did the Court again direct you to answer on that point, and
e did you refuse to answer, in disobedience to the order of the
Court ?”  To this question defendant objected, and insisted that
the contumacy of this witness on a former trial, and the merits
““of the controversy between witness and the then Judge of the
Marshall Circuit Court, could not be gone into on this trial.—

L it 3 DLH- %, Lhe (?ourt sustained said objectio'n, 'and would not permit said
T question to be answered, and plaintiff excepted.

AL

‘

Witness further testified: At that time I recollected the
man’s name, I last saw the memorandum of name and draft in
“__ Lacon, after former trial. I never showed it to any body. At
> A0, | former trial, something was said about a memorandum of the

draft, but it referred to the books, in my understanding.
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Plaintiff dsked witness, “Did you on the former trial swear
that you kept no copy or memorandum of the draft, and that
you would have done so in doing a banking business ?”  Witness
answered, “T don't think I did.”

Witness further testified: My deposition was taken in this
case last Summer, and I was then asked of whom I bought the
draft, and refused to answer. At former trial I was ordered to
jail for not answering. I was afterwards in jail, but whether for
this, or for not attending as a witness, I don’t know. The Judge
at Lacon refused to hear a petition from me, and I was after-
wards taken to Peoria on kabeas corpus.

I never did any other business with the man of whom I bought
the draft, and don’t know what became of him. The amount of
the draft was exactly $700. Don't remember by whom the
draft was drawn; but think by some Wisconsin bank. Don't re-
member to whose order the draft was payable on its face.

Examined by defendant: Ray afterwards asked me if I had
heard anything from Moore, Morton & Co. of the receipt of the
draft by them. I told him I would not hear; that he would.—
T advised him to write to them, which he did, and got an answer
“ that they had not received the draft,” and telling him “ to ap-
ply to me for a duplicate.” I did procure a duplicate from the _
party of whom I got the draft, and returned it to the same par-
ty by return mail, and I think on the same day. This was short-

ly after Ray and T had a difficulty. We have never spoken
since.

The reason why I did not attend court, was because of sick-
ness and death in my family. I returned to Lacon at that term.
and was arrested. I sent in my sworn petition fo be discharged,
setting up these facts. The Judge refused to hear it read, and
fixed my bail at $500. Ifwas aftersvards taken on habeas corpus
to'Peoria, and bailed at $50.

Cross examined. It was at January Term, 1859, that the
Judge refused to hear my petition.

Plaintiff then asked witness whether it was sickness in his fam-
ily that prevented him from attending May term of Marshall
Circuit Court. This question defendant objected to, that the

subject of inquiry was irrelavent; the court sustained objection,
and plaintiff excepted.

D. @ Warner, a witness for defendant, testified : Ray, in a
conversation in the Clerk’s office in Lacon, spoke of some trans-
actions between him and Bell, and inquired of Cook if he could
not tell him how to get money out of Crane. Ray said Bell had
paid the money into Crane’s for him, and Crane claimed to have
bought a draft with it, and sent it to Quincy, but Ray said he
did not believe he had. T can’t remember exactly what was said,
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FPege of Rec: 1yt Ray expressed a fear he would lose the debt; he feared he

33

34

ce
-1

37

could not get it of Bell, or something like it. The amount of
$700 was mentioned, and Ray said $35 were paid to buy a draft
with.

On cross examination, witness said that this was before the
date of last credit on note.

. S. Brskine, a witness for defendant, testified: In summer
of 1858, 1 was riding from town with Ray, and he told me he
believed the difficulty between him and Bell would soon be set-
tled ; that the 0dd Tellows had taken it up, and several of them
had asked him about it, and that he had told them- Bell was an
honest mtan, that Bell came to the Bank with the money, and fi-
nally agreed to pay the extra 5 per cent. to settle the trouble,
and that if he could have got Bell to join with him, he could
have got the money out of Crane, but Bell said he had nothing
to do with Crane from first to last. Ray said he could not sue
Crane himself; that if he had sued him, Crane would have
“qunsuited” him (Ray.)

Stlas Ramsey, a witness for plaintff; testified: I was present
in Crane’s bank when the sccond credit ($545.05) was indorsed
on this note ; it was sometime in fall of 1857, after first credit,
dated Nov. 6, 1857, was made. ITad before that been informed
that Ray had bought land of Moore, Morton & Co., and had a
payment to make to them, and that Bell was expected to pay
Ray some money at the bank that day. Ihad occasionally done
business for Moore, Marton & Co., and that day went to Crane's
bank; found Ray and Crane there. Bell soon came in with a
package of currency, and wanted to make a payment to Ray.
A controversy arose between them about taking currency. Ray
said he had a payment to make to Moore, Morton & Co. on his
land, and that he must have $700 in specie; the rest he was
willing to take in currency. I suggested that a draft would
probably answer Moore, Morton & Co. as well as specie. Ray
contended that he would receive nothing but gold. Bell then
asked Crane what he would ask for a draft. Crane said he had
none to sell, but that he was going to Peoria, and would agree
to get him a $700 draft for $35. Bell then paid to Crane $735
in currency, and then turned to Ray, and paid him in currency
500, and over. Crane then spoke of crediting the whole sum
on the note, but Ray said no, that the currency which he had re-
ceived might be credited, but that the $700 must not be credit-
ed until Moore, Morton & Co. had accepted the draft. Crane
thereupon credited on the note the $545 paid to Bell in person.
Bell and Ray then left the office together, and the note, I think,
was left in the bank. Bell made no objection to the manner of

entering the credits as directed by Ray.

Plaintiff introduced several witnesses whose testimony tended
to show that the witness Wm. L. Cranc's reputation for truth was

bad.
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Page of Ree.  Plaintiff also read in evidence the deposition of Francis C.

32 and 40

40

41

43,45

45

Moore, of Quincy, tending to show that no such draft as Wm.
L. Crane claimed to have sent, had been received by him.

G. L. Fort, a witness for plaintiff, testified : I heared the tes-
timony of witness, Wm. L. Crane, on former trial of this cause in
Marshall Circuit Court. ‘ :

Plaintiff then asked witness the following question: ¢ In the
testimony of said Crane upon that former trial, did he, or did he
not, swear that he kept no copy or memorandum of the draft,
and that he would have done so in doing a banking business, or
words to that effect ?” Defendant objected to this question,
that the witness, Crane, iu his testimony here does not positively
deny having given such testimony. The court sustained the
objection, and plaintiff excepted.

Plaintiff here offered to read in evidence from the certified
transcript, the procecedings of Marshall Circuit Court at January
term, 1859, which was excluded by the court, and plaintiff ex-
cepted ; also proceedings at May term, 1859, and also proceed-
ings at October term, 1859 ; to cach of which defendant object-
ed, and the court sustained the objections, and excluded the
testimony, and plaintiff excepted. The record of January term
shows that witness, Wm. L. Crane, neglected to attend that term,
and the court ordered an attachment for him to next term, with
bail at $500. The record of May term shows that the cause was
continued at that term by defendant, on account of the absence
of said Crane, and that another attachment was ordered for him
to next term, with $500 bail. And the record of October term
shows the cause continued on defendant’s motion, on account of
said Crane's absence, and that another attachment was ordered,
with like bail.

Defendant here recalled witness Warner, who gave testimony
tending to sutain the character of witness Crane for truth.

(The bill of exceptions contain all the evidence given in the
case, and this abstact contains all the evidence having any bear-
ing on any question raised in this court.)

At the instance of defendant, the court gave to the jury the
following instructions, to the giving of each of which plaintiff
excepted :

Defendant’s Instructions :

2. If the jury believe from the evidence that said plaintiff Ray
has, subsequent to the time of the payment of the $735 to Crane,
if such payment were made, acknowledged that this was a pay-
ment of $700 to him, the plaintiff, and that the $35 was paid by
Bell in the lieu of the gold, such payment ought to be allowed
as a credit on the note. . ' /s /
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3. If the jury believe from the evidence that the note in
question is and was by its terms made payable at the Banking
House of “Fenn, Crane & Co., ” then Bell was authorized to pay
sald note at said banking house, and said bankers or either of
them were entitled to receive payment of the same, if, at the
time of payment, if any were made, they had the legal custody
of the note, and to credit the payments on said note. And if
the jury further believe that upon said note there are now endors-
ed credits to full amount due upon the note, they must find for
the defendant.

5. If the jury believe from the evidence that the witness W
L. Crane, as the agent of the plaintiff, received from the defend-
ant seven hundred and thirty-five dollars, for the purpose of buy-
ing a draft, and that it was agreed when the money was paid
(between the plaintiff and the defendant) that when said Crane
should buy the draft he should credit seven hundred dollars up-
on the note, and that in receiving said money and buying the
draft, said Cranc acted as the authorized agent of the plaintiff,
then the jury ought to allow defendant a credit on said note for
seven hundred dollars. . soos erdnses g e

7. Tt makes no difference whether the amount of the money,
that is, the seven hundred dollars, or the amount of the draft,
was indorsed upon the note in pencil, or whether it was indors-
cd at all.  1f the money or the draft was received by the plain-
tiff, or his authorized agent, as part payment of the note sued on
in this cause, then the jury shonld allow a credit upon the note
of the amount of the draft or money so received by plaintiff.

10. If the jury believe from the evidence that said plaintiff
accepted said sum of $735 as a payment of the sum of $700 on
said note, any subsequent dircctions given by said plaintiff to
sald Crance, as to how and when such payment should be credited
upon the note, can not change the fact of payment, and if the
credit never was made, or ordered to he made, still the payment
would be good, and should be allowed upon the note.

L1 If the jury belicve from the evidence that the plaintiff in-
quired of Cook, in the presence of the witness Warner, if he
knew of any property of Craine’s out of which he could make his
debt, it is a circumstance which the Jury have a right to consid-
er in determining the question whether it was Crane or Bell that_
owed him (Ray) this debt.

After verdiet, and hefore Judgment, plaintiff moved the court
to set aside the verdict, and grant a uew trial ; which motion
the court overruled, and plaintiff excepted.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

SACPARNE T SERTHRINVG P 1. 86 O .

JESSIE RAY
V8.
EDIE 8. BELL.

POINTS FOR DEFENDANT IN ERROR.

T Court properly excluded the questions found on pages 3, 4, and
6 of Abstract severally, which were sought to be put by plaintiff below,
and also in cxcluding the record of previous trials in Marshall Countyy
sought to be read in evidence by plaintiff below. The only tendency of
this evidence would have been to show what the conduct of witness had
been on a former occasion, and it was only competent to show what the
feclings of the witness toward the plaintiff were at the time he was testi-
fying, and not at some previous time; and the rule is well settled that

his eredit conld not be impeached in that way.
’ 1 Green. Ev., g 461, page 575.

2. Tt was not competent to prove by witness, Fort, that Crane did, at
a former trial, swear that “he kept no memorandum of the draft,” for
Crane did not deny but that he might have said so; he only said “I don’t
~ think that [ did ;” and also further qualified that by saying ¢ there was
something said about a memorandum of the draft, but it referred to the
books, in my ungerstanding.”
See Abstract, pages 3 and 4.

3. The sccond instruction was proper, for the admission of Bell that
‘the $735 was received as a payment of $700 upon the note, is evidence
ithat it was the intention of the parties at the time of such payment to
receive it as such, and no subsequent action on the part of Bell could in
any way affect this agreement so as to prevent the allowance of a credit
of $700 on the note.

Dugplield vs. Cross, 12111 398.
,2Scam, 6.



b !

4. The 3d instruction is law. The person having the legal custody of
a note at the place where it is made payable, is entitled to receive pay-
ments on it and credit them upon the note, and such .credits, if for the

full amount of the note, show the note to havo been paid.
Story on Promissory Notfes, 2 243, page 310, and cases cited in note,

5. The 5th instruction is the law. It is simply an aflirmance of the
proposition that if the money was paid to plaintiff’s authorized agent, it
must be allowed as a credit, whether this agent executed all the acts of
his agency properly or not.

1 Chitty’s Pl. 356,
1 Term R. 133.

4 Gilm. 602.
12 T11. 240.

5 Johns. 85.

4 Gilm. 85,

The 7th, 10th, and 11th instructions were law, and intended to call the
attention of the jury to significant facts proven in the case.
See Abstract, pages < and 5:

GLOVER, COOK & CAMPBELL,
Attorneys for Defendant in Lrror.
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Defendant’s Instructions :

. If the jury believe from the evidence that said plaintiff Ray
45 has, bubsequcut to the time of the payment of the $735 to Crane,
if' such payment were made, acknowledged that this was a pay-
ment of $700 to him, the plaintiff, and that the $35 was paid by .
Bell in the lieu of the gold, such payment ought to be allowed
as a credit on the note,

5th. The second instruction given for defendant is not law.—
It is not the law that the admission of a party made in conversa-

tion, is conclusive of the fact admitted,
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;Szlaa V]x’zuns()g/, a witness for plaintff; testified : [ w as 1)1esent
in Crane’s bank when the second credit (9545.05) was indorsed
on this note ; it was sometime in fall of 1857, after first credit,
dated Nov. 6, 1857, was made. ITad before that been informed
that Ray had bought land of Moore, Morton & Co., and had a
payment to make to them, and that Bell was expected to pay
Ray some money at the bank that day. I had occasionally done
business for Moore, Morton & Co., and that day went to Crane's
bank ; foud Ray and Crane there. Bell soon came in with a
package of currency, and wanted to make a payment to Ray.—
A controversy arose between them about taking currency. Ray
said he had a payment to make to Moore, Morton & Co. on his
land, and that he must have S700 in specie; the rest he was
willing to take in currency. I suggested that a draft would
probably answer Moore, Morton & Co. as well as specie. Ray
contended that he would receive nothing but gold. Bell then
asked Crane what he would ask for a draft. Crane said he had
none to sell; but that he was going to Peoria, and would agree
to get him a $700 draft for $35. Bell then paid to Crane $735
in currency, and then turned to Ray, and paid him in currency
$500, and over. Crane then spoke of crediting the whole sum
on the note, but Ray said no, that the currency which he had re-
ceived might be credited, but that the 3700 must not be credit-
ed until Moorc, Morton & Co. had accepted the draft. Crane

y [ T Y

™~



thercupon credited on the note the $545 paid to Bell in puson < [{‘”_

Bell and Ray then left the office together, and the note, I think,

was left in the bank. * Bell made no objection to the manner of 7
t < ¢

entering the credits as direc ted by Ray.
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]). G. Warner, a witness for defendant, testified : Ray, in a
conversation in the Clerk’s oflice in Lacon, spoke of some trans-
actions between him and Bell, and inquired of Cook if he could
not tell him how to get money out of Crane. Ray said Bell had
paid the money into Crane’s for him, and Crane claimed to have
bought a draft with it, and sent it to Quincy, but Ray said he
did not believe he had. T can't remember exactly what was said,

32

33

=% but Ray expressed a fear he would lose the debt; he feared he
could not get it of Bell, or something like it. The amount of
S700 was mcnhoncd, and Ray said $35 were paid to buy a draft
\Vlth

38 B S, Erskine, a witness for defendant, testified : In summer
of 1858, T was riding from town with Rny and he told me he
believed the dxﬂlculi) between him and Bell would soon be set-
tled; that the Odd Fellows had taken it up, and several of them
had nsl\cd him about it, and that he had told them Bell was an
honest man, that Bell came to the Bank with the money, and fi-
nally agreed to pay the extra 5 per cent. to settle the trouble,
and that if' he could have got Bell to join with him, he could
have got the money out of Crane, but Bell said he had nothing
to do with Crane from first to last. Ray said he could not sue L “
Crane himself; that if he had sued him, Crane would have

N unsuited” him (Ray.)
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¢ Wm. L. Crane, a witness for defendant, testified: I lived in

* Lacon—avas member of firm of Ienn, Crane & Co. We had the
note for collection ; got it from the plaintiff soon after it was
drawn, and had it some months. It was in our hands till about

" the day of the last credit. The indorsment of the first two
credits are in my hand writing. I don’t remember whether T
received the money of those credits, or whether Ray directed
me to credit them.

When I last saw the note, there was an indorsement in pencil
for $700, now partially rubbed out. It was written by me or
my book-keeper, late in 1857, or early in 1858; and after the
first two credits were entered, and before the last credit of
$407.50 now on the note. When that pencil credit was entered,
about $735 was paid. It was paid in a kind of family way.—
Something was said between Ray and Bell about back payments.
$35 was paid for exchange. The pencil entry was made a few
days after. The note was in my possession in the meantime.—
At that time the name of our House was Wm. L. Crane & Co.—

. Judge Ramsey was present when that $700 payment was made.
. The money was received for the benefit of Ray to buy a draft,
and was to be a payment on the note. :

On the day I received the $735, I paid that money ot 1ot
draft in Peoria. I don't remember the name of the man of

whom I bought the draft. I bought it at the Hotel, and had -

~ scen the man two or three times before.

o L S e

Examined by defendant: Ray afterwards asked me if I had
heard anything from Moore, Morton & Co. of the receipt of the
draft by them. I told him I would not hear; that he would.—
I advised him to write to them, which lie did, and got an answer
““ that they had not received the draft,” and telling him * to ap-
ply to me for a duplicate.” I did procure a duplicate from the
party of whom I got the draft, and returned it to the same par-
ty by return mail, and I think on thesame day. This was short-
ly after Ray and I had a difficulty. We have never spoken
since.

I have no recollection how the note came to our Banking
House. Fenn, Crane & Co. dissolved partnership in Spring of
I857. At one time, just before one of the payments, this note
was taken away by Ray for a short time, and then brought back ;

but I don’t remember whether that was at the $700 credit enter-
ed in pencil or not.

I have no recollection of receiving any money on the note ex-
cept the $735. I think I had the note at that time. Ray may
i} have brought the note in at that time, but I don’t remembeor.




On the day of that payment, Bell brought into the Bank a
package of currency, (received by express,) of over $1000.—
Bell and Ray had talk about the payment. I did not hear it all.
Bell wanted Ray to take the $700 in currency, but Ray refused.
One or both of them said something to me about exchange.—
They wanted to know what a draft could be bought for. 1 said
five per cent.

One of them asked me if I could buy one af that price. I
said I could, and I was paid $735 for that purpose. There was
some other conversation, but I don’t now recall what it was. T

f KHee.

s do not remember that, immediately after this money was receiv-
0 32

ed by me, Bell paid Ray in currency the $545 which is the se-
cond credit now on the note, and that I then and there credited
the same as it now appears on the note. That payment and
credit may have been at that time, but I don’t remember
it. I don’t remember whether it was Ray or Bell who asked me
to buy the draft. Ray told me that when the draft was bought
I should credit it on the note; that is my impression now.—
Something was said between Ray and Bell about specie, but I
cannot remember what. I do not remember that Ray told Bell
that he must have gold or something which Moore, Morton & Co.
would accept. Something of that sort was said. Ray told me
when the draft was pulchased to forward it to Moore, Morton &
Co., and credit it on the note, and that is all Iremember. Thml\
Ramse) and Bell were both there at that time ; it was soor

the money was paid. # I can’t remember who gave me th-
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3 3. If the jury believe from the cvidence that the note in
question is and was by its tcuns made payable at the Banking
ITouse of *Fenn, Crane & Co., ” then Bell was authorized to pay

said note at said banking housc, and said bankers or ecither of
them were entitled to receive payment of the same, if, at the
time of payment, if any were made, they had the legal custody
of the note, and to credit the payments on said note. And if
the jury further believe that upon said note there are now endors-
ed credits to full amount due upon the note, they must find for
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5. If the jury believe from the evidence that the witness W.
L. Cranc, as the agent of the plaintiff, reccived from the defend-
ant seven hundred and thirty-five dollars, for the purpose of buy-

4 ing a draft, and that it was agreed when the money was paid

(between the plaintiff and the defendant) that when said Crane
should buy the draft he should credit seven hundred dollars up-
on the note, and that in receiving said money and buying the
draft, said Cranc acted as the authorized agent of the plaintiff,
then the jury ought to allow defendant a credit on said note for
seven hundred dollars.
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Ist. The Court ought to have permitted plaintiff on cross ex-

= amination, to have asked Crane the question excluded on page ) S !
77_ 27 of the record—page 3 of Abstract. It tended to show the

© degree of wickedness of witness, and the degree of his unwil- "%Z{
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3d. It was proper for plaintiff to prove by TFort, that Crane
did at a former trial swear that “he kept no memorandum of the
draft.”  (Sec Abstract, page 6.) :

It is not the law, that to admit such testimony, the witness
must positively deny having used the words attribnted him. It
is enough if he says that does not remember having said so.—
See Abstract, pages 3 and 4.

1 Starkie’s ev, 213 6 Eng. Com. Law Reps. 112.
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