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In the Suprgme Gout of Illinois—-Fhivd Grand Bivision.

JOEL A. MATTESON
Vvs.
JOHN NOYES.

Pp. 4, 5,
GRTRS:

P. 4.

Cccved

5, 6, T.

P. 1-8.
1
it 1153
P. 14.

—_— D>

\

}Appeal from the Superior Court of Chicago, Cuok County.

ABSTRACT.

This was an action of assumpsit. The declaration contains one special count, and iy
upon a contract alleged between plaintiff and defendant for the sale by plaintiff to de-
fendant of 15,000 railroad ties, to be efght feet each in length, and to average eight inches
width each on the face, and none of them to be less than six inches in width upon the face;
to be delivered by plaintiff in a reasonable time at Hough’s side track in Chicago ; to be re-
eorded there by the defendant, and paid for by him at said Chicago as fast as said ties were
recevved and inspected, at the rate ot 40 centsfor each and every tie.

s Agreemrent that plaintiff began to fulfill, and delivered part of the ties according to
contract, to wit, 2350 ties, amounting in money, at the contract price, to $940 00—which
it is alleged the defendant refused to pay ; that the defendant has refused to receive any
more of the ties, and prevented and discharged the plaintiff from delivering the same;
that plaintiff was ready and willing to execute and perform—damages, the profits which
he might have realised—that he had provided fifteen thousand ties in accordance with the
contract, and ready to be delivered as by the contract required ; that he was forced to sell the
ties at 30 cents and to pay $200 for storage. Breach, the defendunt’s retusal to pay, &e.
Plea, general issue (p. 8). On the first trial the jury failed to agrece. The case was tricd
again at April term, A. D., 1860: Verdict for plaintiff (p. 13) for 81453, and defendant
moves fora new trial. Motion overruled and judgment. Defendant appeals and files bond.

14, 15, 16.

19.

The bill of exceptions is as follows, and presents all the questions arising in the case.

JOHN NOYES

VS,
JOEL A.MATTESON.

Superior Court of Chicago.

Be it remembered, that upon the trial of the above entitled cause, the plaintift, to main-
tain the issue on his part, called as witness, A. IL. Moore and James C. Smith, and proved
by them the loss of the letter or note referred to in the deposition of John Noyes, Jr.

The plaintiff then read in evidence the deposition of John Noyes, Jr., (with the ex-
ception of the 7th and 8th interrogatories and answers thereto) which deposition is in the
words and figures tollowing, to-wit: i

Answer to the Second Interrogatory.—I am acquainted with both the parties to this
suit; the plaintiff is my father.

Third Interrogatory.—Are you acquainted with the hand-writing of the defendant ?

Answer.—I have seen it {requently.

Lourth Int.—Upon what occasion and to what instruments have you seen his signa-
ture, and how often ?

Ans.—T have seen his signature to requisitions while he was Governor, and I pro-
cured one requisition from him myselt. I have also seen Jis signature to railroad passes.

Lrifth Int.—State whether in the spring of 1858, :1“%\'11% time in the spring, you
saw a letter or note signed by the defendant, addressed to A. II. Moore, in relation to
railroad ties ; and if yea, in whose hands did you see it, and was it a sealed or open note?

Answer.—Sometime in the latter part of April, 1853, I saw a letter from Governor
Matteson, directed to A. II. Moore, in the possession of my father. It was not scaled,
and the letter was in relation to railroal ties.

Siwth Int.—State the contents of that letter as near as you can remember ?

Answer.—The contents were: “T have bought 15,000 of Mr. Noyes,” (stating the
description of the ties and when they were to be delivered,) ; I think the letter stated also
that the ties were to be 8 feet or 83 feet in length, I forget which, and I think average 8
inch face ; they were to be delivered at [Tough’s side track in Chicago ; T think the price was
stated, but I would not swear positive as to that; my impression is that it was inj [ think
the price was forty cents each, The letter was signed, Joel A. Matteson.

Nintl Int—Iave yougtrsonal knowledge in respect to the delivery by your father
at Hougl’s side track, of hlxe ties for Governor Matteson? If so, state what you know
about it ? ad~

Answer—I know my father delivered a large quantity of ties there; I don’t know
how many. A

N
!

N’




26.

27,

21.

27.

28.
28.
28.

29.

2
(The remainder of this deposition is owitted, as being of no importance upon the
questions mud(.a. 1t w1ll1 pe found on pages 21, 22, 23, 24, 25 and 26, commencing with
his cross examination, which was for the purpose of testing his credibility and memory.

It is not deemed n‘latel'ial, because, the contents of the lettor to which he testified is sup-
posed to be more fully and & stated by A. H. Moore, to whom it was addressed

and who was called Ly plaintiff.)

The plaintiff then called

Joseph E. Young, who testified that he was in the employment of the Pittsburg and
Fort Wayne railroad in the summer of 1858; that in July or August of that year the Pitts
burg and Fort Wayne railroad bought of plaintiff a lot of about 4,000 railroad ties, which
were at Hough’s side track in Chicago; that the railroad paid plaintiff twenty cents apicee
for some of the ties, and thirty cents apicce for others; that all the ties there averaged
8 inches on the face ; six inches thick and eight feet long ; those that we purchased did, so far
as I examined ; that he did not inspect them ; that Mr. Kattee inspected them ; that he did
not think all of the ties there were merchantable ; that less than 300 were bad and infe-
rior; that the market price was 30 cents apiece ; that ties eight feet long, eight inches face,
and none less than six inches fuce, were worth 30 cents ; that he did not know the market
price of ties that were less than six inches on the face.

The testimony ot Mr. A. Van Brunt, given in a tormer trial of this cause. was then
read to the jury by consent of partics, and was as follows :

I inspected some ties on Hough’s side track ; can’t recollect when ; at one time 2,700
and at another 1,400, I think; T am not certain ; at another time some, I can’t say how
many ; Mr. Noyes, I think, had some 2,700 that I did not receipt fory those that I inspectec
[ receipted for; those I inspected were cight feet long, and a yéfﬂ.&ue over ejght

inches on face; if any were under six inches they were thrown out ; I inspected them by

the order of L. Darling; never had any conference with Matteson on the subject ot the
ties ; I gave receipts for the ties I inspected under Darling’s direction: some of the ties
were under eight inches; none under six inches; can’t say how many were under eight
inches facej large proportion over eight inches; I inspectéd for Noyes under Darling’s
order, some 4,000 or 5,000 ; there were some 2,000 or 3,000 I did not inspect ; do not think
I told Noyes I would not inspect more ; Darling was general agent of the St. Louis, Alton
and Chicago railroad ; I stopped to inspect on account of a dispatch I received.

The plaintiff then called Hougk, who testified as follows:

That Noyes delivered some 4000 or 5000 railroad ties at his side track in the spring
and summer of 1858, and that they were being received by Mr. J. T. D. Elliott; that he
did not know how many were inspected ; that the Pittsburg and Fort Wayne Railroad
took the balance of the ties ; that there were some 3000 ties on dock when Elliott received
notice not to receive ties ; that he did not* know of his own (29) knowledge ; that Elliott
told him he had received notice not to receive any more ; thal it was in July.

The plaintiff then called Zoren Darling, who testified as follows :

Was general agent of the St. Louis, Alton and Chicago Road in 1858 ; received in-
structions from Matteson and from A. H. Moore (who was general superintendent of the
railroad) about Noyes’s ties ; Matteson was the president of the railroad ; we received some
2300 of the ties; my instructions were to pay Noyes 80 per cent. ob the price of the ties
on delivery ; had orders from A. H. Moore not to receive any more of the ties; don’t re-
member of receiving the order from Matteson ; should think that 2000 or 3000 ties were
on the wharf when order came not to receive them ; I was not in the habit of telegraph-
ing to Matteson; often telegraphed to Moore; can’t say I ever telegraphed Matteson for
money to pay for the tics ; I received orders from Matteson to pay for them; think Noyes
came to me to telegraph down the road (but to whom I don’t remember) about his account ;
I showed him the despatches I received, or told him the substance of them ; think Noyes
came to wme several times and said he was ready to deliver the tics and asked me to receive
them ; this was after I had given him notice under my instructions that we should receive
no more ; L received a telegraphic despateh from Matteson, in relation to the ties, about
May 17th, 1858 ; the original despatch I tore up; I can’t state the contents of it trom
recollection.

Plaintift’s counsel here offered to place in the hanls of the witness a paper, an laskel
the witness ** if he received a despatch like this”—to which the defenlant objected; the
objection was overruled by the court; to the overruling of which the defenlant excepted.’

The paper was then handed to witness and he stated he received a despatch substan-
tially as this. The plaintiff then offered to read the paper to the jury—to which the de-
fendant objected ; the objection was overruled by the court, and tho detendant excepted.
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The paper was then read to the jury, as follows :
“BroomiNgrox, May 2

L. Darung: Pay Noyes 80 per cent. for the first 900 ties at 40 ants‘gerl Z\L.58ﬁavo
all ties inspected, and measure the face; reccive none unless six inches on the face : the
whole are to average eight inches at smallest place in tic on the face. Much will depend
on the man you send whether the ties are up to the contract or not.

J. A. Marreson.”

Darling further testified that Matteson in that year was the president of St. Louis,
Alton and Chicago Railroad Company; that he had no private business with Matteson,
except that ¥ purchasg)for Matteson some materials for his residence at Springfield. which
he paid for out ot the company’s money, but for which he teok special vouchers and sent
them to Matteson ; had no money of Matteson’s in his hands ; the money I pail Noyes for.
the ties, under instructions in despatch, was the company’s (3%) money ; paid the moncy
at the office of the company in Dearborn strect, in the city ot Chicago ; Van Brunt was
regular employec ot the railroad company ; was paid out of the company’s money; the
ties were rcceived by Van Brunt for the company; they were sent to Joliet and were
there distributed whege they were nceded over the roal; had instrnetions from Moore;
told Nuyes so, and tliat Moore was regulating his (Darling’s) action in the matter ; Matte-

" son was the principal manager of the railroad company ; never remitted money of the
road to Matteson. ' - '

The plaintiff then called A. H. Moore, who testified :

That he received a note from Matteson, by hand of Noyes, in relation to contract with
Noyes for ties ;- that it was directed to A. H. Moore, Bloomington, and signed J. A. Mat-
teson ; that Noyes’s'name was not signed to letter ; &Lnilt the substance of' the note was that
he had bought a lot of ties' (naming the number)f(tg r the road; that they were to be of' a

certain size inaming it), and that they were to be delivered at ITough’s side track in Chi- .
cago; that I was to have them inspected and use them on the road where needcd, and was
to pay 80:per cent. on the price of them on delivery ; that he (witness) of his own account
instructed Darling not to receive any more of the tics without further orders ; that he after--
wards informed Matteson of what he had done  that the understanding between Matteson
and witness was, that witness was not to receive any more without notifying him ; that he

31. told Matteson in the same conversation that he had (32) received a lot of ties that were

31. rough and inferior, and not as good as they wanted, or as witness expected ; that Matteson

assented to his action and approved of'it; that he was acting in the matter as superintend-
ent of theroad; that he put the tics in the road.

The plaintiff then called &V. . Moore, who testified as follows :

Know the plaintiff and defendant ; had a conversation with Matteson about the tics ;
Matteson said the ties he bought were different from what he was receiving, and requested
me to write to Noyes; I wrote a letter accordingly ; wrote as agent ot the road, trom Mat-
teson as president ; this is the letter:

g/

“Jorer, May 13, 1858.
Joun Novrs, Esq.:

Dear Sir—IL saw Gov. Matteson to-day, and he told me tho ties he was to have of you
were to average 8 in. face. He was on his way to Springfield. The ties were distributed
on the road. When he arrived at Dwight he telegraphed me not to receive any more ties
until I heard from him. I presume he thought the ties were not according to contract.

Respecttully yours,
N. II. Moorg.”

I think at this time about 1000 ties had been received, which I inspected ; I inspeeted
them as assistant superintendent of the road.

The plaintiff then called /. 7. D. Elliott, who testified :

That he loaded the ties at Hough’s side track, in the spring of 1858, in care of St.
Louis, Alton and Chicago Railroad Company; that he told Matfgson there were a lot of
ties there in their way ; that he first told Darling of them, thén Moore, then Matteson ;
that Matteson told him not to receive any more ties on his account; that he did not tell
Noyes what Matteson said ; that he went to Matteson for instructions, because he was the
Fresideut; that e knew he was president ; knew he acted as president ; that he did not
know the number of ties that were left on the dock when Matteson told him not to receive
them j that those that were left were afterwards taken by another road; that Mr. Moore,
an agent of the road, employed him, and that he supposed he was an agent of the road.
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Page 32. The defendant, to maintain the issue on his part, offered the act of assembly incorpo-
rating the St. Louis, Altop and Chicago Railroad ,ompaDYa and then proved L;nj{) ; Pﬁ
Moore and «.Tames C. Smith, that Matteson waE President of the St. LouiS,, Alton and
Chicago Railroad Company. A

The defendant then offered a receipt of Noyes, which is in the words and figures to)-
lowing, to wit:
*The St. Louis, Alton and Chicago Railroad Company
To John Noyes, Dr.

1858. Dolls. Cts.
For 2350 Railroad Ties, as per contract of J. A. Matteson, at 40c., 940 00
Less 20 per cent. retained until completion of contract, 188 00

$752 00
“Received ot St. Louis, Alton and Chicago Railroad Company, seven hundred fifty-
two dollars, in full for the above account. Dated Chicago, June 5th, 1858.
Joux Noygs.”

The defendant then called

Hendrickson, who testitied, that he was in Governor Matteson’s office, in Springfield,
where plaintiff and Matteson were talking about the ties ; that he thought the purchase of
the ties had been made before he came into the office ; that Matteson said he had bought
for the road so many ties ; that he wanted good ties, and was to keep back part of pay ;
that Matteson said he would give Noyes letter to the superintendent ; that Matteson after

By written the letter read it to Noyes; that it was addressed to A. H. Moore, Bloom-
ington, Ill.; Matteson said the road was to pay for the ties on delivery ; Matteson said he
was buying the ties for the road.

This being all the evidence in the case, the plaintiff asked the court to instruet the
jury as follows :

Instructions for the Plaintiff : '

1. “If the jury find from the evidence that the defendant in fact made the contract

- set out in the declaration, then the rule of law is, that he is personally liable for the ful-
fullment of the contract, if the plaintiff was ready and willing to perform on his part, &c.,
unless he, at the time of making it, clearly disclosed to the plaintiff, or the plaintiff knew
that he was acting, in making said contract, as an agent, and not in his own behalf.”

2. ‘“If the evidence leaves it doubtful in the minds of the jury, whether the de-
fendant, in making the contract, made it for himself or as agent for the railroad, still the
defendant is personally liable on the contract ; unless ke has proven to the satisfaction of
the jury that he had authority to bind the railroad by the contract, or unless he has prov-
en that the railroad s legally liable Jor the fulfillment of the contract.” '

3. “If the jury find from the evidence that the defendant made the contract as
alleged in the declaration, and that he afterwards prevented the plaintiff from fulfilling
the contract, then the jury will give the plaintiff, as damages, a sum equal to the differ-
ence between the price agreed to be paid for the ties, and the market price of the ties at
the time of such prevention ; and the jury will also give to the plaintiff the difference
between the sum actually paid upon any ties that the defendant did receive, and the same Zecrr
that was to be paid for said ties by the terms of the contract.”

To the giving of which instructions the defendant objeeted. The court overruled the
objection, and the defendant excepted.

The defenant then asked the court to give to the jury the following instructions :

“That if the jury find from the evidence that N oyes contracted with Matteson as agent
of the Railroad Company, and Matteson was agent for the road to make such contract to
deliver the ties to the Railroad Company for his benefit and use, and agreed and under-
stood he was to be paid out of its funds and by its officers, then the plaintiff is not entitled
to recover.

“That the jury are to take all the circumstances together, and to determine from these
circumstances, and from the conduct of Noyes in the matter ; his delivering of the ties;
the funds out of which he was paid, &c.; whether or not he intended to contract with said
railroad’as prilal‘c’i_pal, and for its benefit ; and if they find he did so intend to contract, and
did se actually contract, then plaintift' is not entitled to recover in this casc.”’

Which were given.

The Court also instructed the jury as follows:
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“If the jury believe from the evidence that Matt i i
i eson was president of the railros
company, and authorized to make contracts for material to be use?d on such road andtzl’ll(cia
ties were for the use of said road, and were to be paid for b a

b A said road, and this 1
. to plaintiff at the time he made such contract, then the defendand is not Qa';'; 1&%?;?12;2.
for.”

“But if the jury believe from the evidence that the plaintiff did not know at the time
of the contract that Matteson was acting on the behalf and agent of the company ; or that
plaintiff was authorized by all the circumstances to suppose, and did suppose he was con-
tracting on the personal responsibility of Matteson ; or if Matteson was not authorized by
the company to make such contract, then the law is for the plaintiff.”

The errors assigned are:

I. The court erred in permitting the 1gaper purporting to be a telegram from defend-
ant Matteson to be shown to witness Darling, and in permitting said paper to be
read in evidence to the jury. v

IL" In giving the instructions for plaintiff, marked Nos. 1 and 2, and in giving the
instructions on its motion, which follow in record after the instruction§ given for defend-
. ant, but are not numbered.

ITI. The court erred in overruling the motion of the defendant for a new trial, and
in not granting to said defendant a new trial.

STEWART & EDWARDS,
For Appellant.
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JOHN NOYES, Appellese.

I. Itis alleged that the contract laid in declaration is not supported by the proof.

The declaration alleges—1st, that ties were to be delivered “1within a reasonable time;” 2d
g > 5 )
that they “were to average 8 inches in width each on the face;” and, 3d, that defendant would
y therefor as fast as said ties were received and inspected, at the rate of 40 cents for each
pay 1 )
and every tie.”

Evidence of the contract is furnished—
a. In Johu Noyes Ji’s deposition ;
4. In Matteson’s telegraph to Darling ;
¢ In N. H. Moore’s testimony, including Moore’s letter to Noyes, written by request of
Matteson..

1. Young Noyes testified that Matteson’s letter stated, “T have bought 15,000 of Mr. Noyes
(stating the description of the ties, and 1w/here they were to be delivered,”) not wheny; and then
young Noyes procceded to state what the description was, and where they were to be delivered,
to wit, *“at ITougl’s side track in Chicago.” The abstract prepared by appellants misquotes the
record in this respect. Moreover, young Noyes says, in answer to 15th cross-interrogatory,
“They were to be delivered at Hough’s side track. I don’t know wehther it said anything about
the time or not.”  Then there is no variance here between the allegation and the proof.

2. Again.  Declaration alleges that the ties “were to average 8 inches in width cach on the
Jace”

Now, young Noyes swears that Matteson’s letter stated that the ties were to “average eight
inch face.” Moore’s letter to Noyes, written under Matteson’s eye, says, they “were to average
8 inch face”; while only Matteson’s telegraph to Darling says they were to «
at smallest place on the face.”

The preponderance ot the testimony, therefore, sustains the allegation of the declaration as
to this point.

average 8 inches

So as:to length of ties:

The declaration alleges they were to be “ eight feet each in length.”

Young Noyes swears, “T think the letter stated, also, that the ties were to be 8 or 8% feet in
length, I forget which.”

Here, certainly, is no material variation between allegation and proof of contract.

3. Declaration alleges that contract was to pay “as fast as said ties were received and
inspected, at the rate of 40 cents for each and every tie.”

Appellant’s witness, Hendrickson, swore that “Matteson said the road was to puay for the
ties on delivery.” (Record, p. 33.)

This fully sustains the allegation. Darling’s statement, that “my instructions were, to pay
Noyes 80 per cent on the price of the ties on delivery,” has no tendency to prove what the orig-
inal contract was, but only what were his subsequent directions from Matteson, which ave quite
immaterial to the point.




LL. Appellant objects, that the damages, $1453, were too large, for the reason alleged, that
appellee did not show that he had the full amount of 15,000 ties on hand which he was ready
and oftered to deliver. No complaint is made of the rule of damages adopted, nor of the cor-
rectuess, of” the computation, supposing the appellee entitled to recover the balance of price for
those 1eceived and damages for the 12,650 ties that appellant refused to receive.

No question is made by appellant upon the completeness of the proot that Matteson, after
receiving the 2,350 ties, repeatedly notified Noyes that he would receive no more ties on the
contract.

The appellant’s objection on this point, as well as his objection to the instructions to the
jury, given tor appellee, assumes that, notwithstanding the proof’ of refusal on the part of appel-
lant to perform his contract, and his repudiation of' the contract, and preventing and forbidding
the appellee to perform it, still the appellee must show that he had the full number of ties on
hand required to complete the contract, of the proper kind and description, and that he was
ready and oftered to deliver them at the appointed place.

Now this is not the law.

The law is this,—and it is decisive of' the point in issue in favor of the appellee:

That when a party alleges his readiness and willingness to perform a contract for the deliv-
ery of goods or chattels, and the purchaser, before the goods are all delivered, notifies the other
party not to deliver any more, as he will not take them, this is such a prevention as will dispense
with a tender of the goods, and the seller may maintain his action for damages.

Cort v. Ambergate Railway, 17 Q. B. 127, cited in Addison on Contracts, pp. 1121 & 1122 (top).

This rule, settled in Cort’s case, is, beyond question, the law, and I desire to refer the court
to the case as given in full in 17th Queen’s Beneh Reports, which I do not find in the library at
Ottawa.

But it is clearly in proof, that appellee, after being notified that appellant would receive no
more ties, several times oftered to deliver the ties, and requested that they be received; but his
offer was refused. This appears in Darling’s testimony. (Record, p. 28.)

So that appellee performed and was ready to perform his contract, but for the prevention.

IXIX. Butappellant claims that the contract was made by Matteson, not for himself, but
for the St Louis, Alton and Chicago Railroad Company.

An examination of the evidence will show an aceumulation of proof showing that Matteson
contracted on his own behalfy and that the attempt to prove that he contracted as agent, was a
signal failure.

The chief evidence of the contract is, Matteson’s letter to A. H. Moore, his telegram to Darling,
and N. I Moore’s letter to appellee. In no one of these documents does Matteson describe him-
self’ as “agent,” or “president,” or allude to any official action or capacity. He says to Moore
(Record, p. 20) , “Z have bought 15,000 of Mr. Noyes,” and signs his letter “Joel A. Matteson.”
His telegram to Darling (Record, p. 29) is signed “J. A. Matteson.” He told N. IL. Moore (Re-
cord, p. 21) that “the ties Ze (Matteson) bought were different from what e was receiving,” and
directed Moore to write to Noyes that “ the ties he (Matteson) was to have of you (Noyes) were
to average 8 inch face.”

That Matteson intended to use the ties on his railroad is probable. But that he contracted
on behalt of the Railroad, or that appellee gave credit to the Railroad, and not to Matteson, no-
where appears. Several witnesses swore that Matteson was President of the Railroad, that Dar-
ling was an agent of the Road, that A. II Moore, Van Brunt and others were employed in
various capacities on the Railroad.
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Now, although it is boldly asserted, in the argument of counsel for appellant, that Noyes
kuew that Matteson was President of' the Railroad, that Noyes “must have known ” that Moore
was acting.as Superintendent of’ the Road, “that the agents and employees of the Company, to
the knowledge and with the assistance of the plaintift; inspect and receive the ties,” yet these
assertions are sustained by no particle of proof. Tt would be of no consequence if Noyes had
known all these tacts,—of" no consequence, even, if, at the time of making the contract, Noyes
knew that Matteson was President of' a railroad—ot which there is no proof.

Admitting, however, for the moment, that Matteson was President of the road at the time
of making the contract, and that Noyes kuew it, still Matteson is personally liable, on the folloiv-
ing grounds:

In verbal contracts, if” the agent does not disclose his agency and name his principal, he
binds himself.

Amer. Lead, Cases, 1st ed., p. 456.

The agent is bound,
I. 'When the name of' the principal is not disclosed ;
II.  When the agent had no authority to bind the principal.

I. “In either case, (of a written or verbal contract,) unless the agent disclose his principal
i the contract so as to give an immediate right of action against him, * * he is himself liable.”
Ibid.

‘“If a contract be made by one on behalf of another, and he be sued upon it, he is bound to

show that he had authority to bind his principal, and that he has given a right of action against
him, or else he will be liable.”

Ibid. 458.

And this case is one of those where no subsequent ratification by the principal would pro-
teet the agent from liability.

Story’s Agency, § 245, § 246.

The cases in 3 Hill Rep. and 12 N. II. Rep., cited by appellant, are not in point.

But here is not only no authority shown in Matteson to bind the Railroad at time of making
the contract, but no subsequent ratification by the Railroad is shown, nor any evidence of any
kind tending to prove ratification by the Railroad.

To discharge himself, Matteson should have proved affirmatively, 1st, that at time of making
the contract, he was President of the Road ; 2d, that he acted for the Road in this business; 3d,
that he so informed Noyes at the time; 4th, that he was duly authorized by the directors to
purchase ties for the Road and bind them by the contract.

No one of these facts appears in the case, and the appellant is therefore personally liable on
his contract, by every well settled rule of law.

Moreover, all the various facts bearing on the question of whether Matteson in truth acted
on his own behalf, or for the Road, in making the contract, were laid before the Jury at length.
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"The jury examined and gave its full weight to the printed form of receipt used by the Railroad
Company in their business, and filled up and signed, as shown in the Record (p. 33); they ]1:1.(1
the witness, Hendrickson, before them, saw his manner of testifying, and gave such credit to his
testimony as they thought it deserved:; and after listening to and examining the whole evidence,
they decided by their verdict, that Matteson was personally liable. There was abundant evi-
dence to sustain their verdict, and this court will not disturb it on the ground that the testimony,
as meagerly preserved in the Bill of Exceptions, does not leave the question of fact free from
doubt in their minds.

I'V. Itisclaimed that the telegram was improperly admitted in evidence.

The use of the telegraph has introduced some modifications into the rules determining the
admissibility of evidence, and I think the court will sustain the view taken by the court below
on two different trials of this case.

But even if the court hold that the dispateh was inadmissible, still this furnishes no ground
to reverse the judgment; for the facts stated in the telegram are merely cumulative; they were
cach sufficiently proved by other testimony in various parts of the case, as will appear on exam-
ination of the whole evidence.

Graham and Wat. on New Trials; vol. 1, pp. 246, 247, 248.
9 Pick. 176.

The ondy fact stated in the telegram and not otherwise proved, is, that the ties were to “aver-
age 8 inches in smallest place on face.”  This was tavorable to appellant, as tending to show a
variance with the allegation in the declaration, and so could not have hurt the appellant’s case.

W . 1 have already, in another place, discussed the point involved in the first instruction
to the jury for the appellant.

In conclusion, I would remark, that the instructions given for the plaintiff fairly set forth the
aw of the ease, and in no respeet were caleulated to mislead the jury. Take the instructions
together, those for the defendant, those for the plaintiff, and the voluntary instructions, and it is
not conccived how the appellant’s rights could have been more fully set forth or guarded.

The evidence showed a fair contract by and eredit to Matteson, and an equally unfair attempt
by him to shift the liability and rvesponsibility from his own shoulders to those of a bankrupt
corporation,

The jury found the faets, after a long and impartial trial, and it is belicved that this court
will be satisfied that the law was properly given to them, properly applied by them, the facts
properly found by them, and that the verdiet and judgment will not, therefore, be disturbed.

F. B. PEABODY, for Appellee.
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