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SUPRENME COUURT

GALENA & CHICAGO UNION RAIL R. Clom.
APPELLANTS.
VS. % Appeal from Kans.
LEWIS H. YARWOOD
APPELLEE. J

ABSTRACT OF RECORD.
Trespass on the case, by Yarwood against the Appellants, for personal injuries.
4 The 1st count of the declaration avers that Yarwood was a passenger on the cars of the
appellants from Elgin to Clinton in the county of Kane, on the second of August 1852,
That “just before reaching the said station or stopping place at the said Clinton, by the ac-
5 tion ofthe wheels of the said engine and cars, the said iron and wooden rails were torn up for
a great distance (to wit) for the distance of twenty feet, in consequence of the said rails being
constructed of poor material, and so insufficiently and insecurely fastened as aforesaid, the
6 said car on which the said plaintiff was then and there a passenger as aforesaid, was thrown
violently off of the said road, by reason of which the life of the said plaintiff was put in great
peril and danger, insomuch so that the said plaintiff was obliged, and did jump from the said
car to the ground (the said car being then and there so off the said track, and still running at
a rapid rate over the ties of said road, and apparently about to run off a very steep bank
then and there being) *in doing which the said plaintiff’s left leg was broken near the ankle,
“his ankle badly and severely strained and bruised, ard his body otherwise severely bruised
“and injured, all of which was caused by the unskillfulucss and carelessness of the said defend-
“ants and their servants, and by reason of the said injuries so received as aforesaid, the said
“plaintiff was &c”—concluding with the damage.
8 The second count is substantially like the first, only avering that the cars wers run at double
their usual rate of speed, and at a dangerous rate of speed, &e.
And avering that the car which the plaintiff was a passenger in, was off the track d&c., like the
first count.
The third count avers that “the car in which said plaintiff was riding was thrown with great vio-
1 “lence off the said track, and the said plaintiff without faalt on his part, and by reason of said
“carelessnees and improper conduct of said defendants, thereby came with great force and vio -
“lence upon the earth, and his left leg was thereby broken near the ankle” &e. &e.
12 Fourth count substantially like the third.

13 Plea. Gleneral Issue.
17 The case was tried the 23rd of May 1855, by a Jury.
19 Verdict for plaintiff of twenty-five Hundred Dollars.
Motion for new trial overruled and Judgment upon the verdict—and exceptious, and appeal.
Testimony.
Samuel O, Jones., a witness for Yarwood, testified :
20 That about the first of August 1852, he took passage on the said Road -t Elgin for Clin-

ton—about three or four miles. Himself, Fay and Yarwood went together. Wm. Wiggins
was conductoron that day. We left Elgin in the forepart of the afternoon. From Elgin to Clin-
ton the first part of the Road was “I” rail, and the rest strap. Think the ‘I’ rail was near half of
21 the way—it is a down grade to Clinton. Elgin to the bridge it is about thirty feet to the
mile. Think it is 2 down grade most of the way. I discovered no change in the speed after
leaving the “T” rail. The cars ran off the track nearer Clinton than Elgin. He and others
jumped off. He saw Yarwood lying on the ground. He (Yarwood) said he felt faint. Wit-
ness went to get some water for him-—he jumped from the platform of the baggage car—a
great deal of motion to that car at the time—not steady—rough riding. He, (witness) was
a little back of the centre of the baggage car—could not walk steady—got to the platform.—
dust thick till the wind blowed away the dust. Saw what was the matter, and jumped—
alighted on all fours. It was the motion of the cars and not the speed, that made him fall—
it was apparently from the Baggage car that something had happened——knew something was
wrong whon he jumped; knew from the motion of the cars. Bupposed it was a snake head
that caused the accidert. ~ A part of the train was off the track, The first class car was off,
or partly off. Was certain the hind end of the second class, and fore end of the first class were
off ; did’nt know where the Plaintiff was when he jumped; din’at know where Fay was; he
22 (Fay) must have been on the second class car when car ran off; did’nt recollect any alarm (22)
from Locomotive; were going slow when he jumped ; could’nt tell the rate of speed; from
the time he first noticed roughness ran about two hundred feet ; from examination of the po-
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_sition, and when the flanges of the wheels had been on the ties, knew the cars were offi—
‘On the cast side of the track was graded off quite level where they stopped ; abank on the
‘west side, and a ditch cut ; was not injured by jumping of any consequence; did not examine
the track particularly; noticed a piece of flat rail, fresh broken, six or eight feet long. It was
back of where he found Yarwood; back of the hind end of the first class car; didn’t remember
more than one piece of rail; After the accident, got a small car and took Yarwood and Fay to
Elgin, on the track on the east side of the river; took Yarwood to Padelford; rode on the
hand car with them; then noticed the track part of the way; noticed two or three places
where the end of the rail was up; they went back part of the way on the same track they had
passed down, His impression that one of the loose rails was broken. He {Yarwood) was con-
fined to his room four to six weeks; when he got out used two crutches; thena crutch and a
cane; was confined to bis bed (28) sometime. He had attendance day and night; was at-
tended by Doctors Me Clure, Vacy & Kerr.

On cross examination Witness said :

There weye three or four cars in the train; the Baggage car; second class car; and first

class passenger car; did'nt know whether there was a freight car or not. Wiggins asked
Plaintiff to go: so did Fay and Witness. May be they (F. and Witness) asked him first.
Wiggins said we had better go into the baggage car, as the passenger car was full, or nearly
full.  Witness first asked Plaintiff to go; then Wiggins said come along.
Wiggins said they had better go into the Baggage car, as the passenger car was full,
that passenger car was full, and they  better go into the baggage car—
the former words are correct, as near as he could recollect. Did’nt recollect that
be swore on the other trial that Conductor said the passenger car was full, and
they would have to get into the baggage cars. They all then got into the baggage car; it
was warm weather. They had coats and pants, and no vests, John Demond and some oth-
ers was in the baggage car. Yarwood, Fay, himself began playing. They comirenced pulling
up each others shirts; he went out of the baggage car; saw Yarwood go out front; then Fay
followed (24) His impression is that Yarwood pulled up Fay’s shirt and started. Fay pul.
Jed down his shirt and followed him. He (Witness) went forward into the second class car.
Yarwood was then on the platform, or just going into first clase car. He (Witness) then turn-
ed and went back. This was a very short time before the accident. Fay had not got back.
Did'nt know the rate of speed; his attention was otherwise taken up; he noticed on the «“I”
rail they were running pretty fast. He wasan Engineer, or had been; a civil Engineer;
never saw an engine. ‘The cars were ina shallow cut. They were all single men; there was
no scaffling about pulling up the linen there was some exertions used to do it, and some to
prevent it. Yarwood had been at Elgin more than two years before that time, and had been
on the road before.

On Re-examination by Plaintiff, Witness said:

Wiggins = aid they had better go into the baggage car, thet he would be in there petty
«oon, or in a few minutes. They were all then acquainted with the Conductor Wiggins.
Yarwood & Wiggins were related; Wiggins is bis uncle; they had not been out before this
shirt pulling; they quit about the time they crossed the bridge, just before striking the strap
1ail; bad near a quarter or half a mile after they quit playing, on the strap rail. On cross ex-
amination again Witness said: Cars were full, nearly full, or pretty full, and they mwust take
the baggage car; conld’nt repeat the exact language; bad before stated as near as he could.

Albert R, Fay :

Testified, was on the train with Jones and Yarwood; the speea he thought pretty fast; no
great change in the speed——accident occurred over two miles from Clinton; had been run-
ning about a mile on the flat rail when the accicent occurred. The cars run off the track.—
He was on the platform of the second class car when he jumyed, next to the baggage car. He
was injured by the fall—the first he saw of Yarwood he (Yarwood) was on the hand car. He
(wilness) turned up the brake once or twice and jumped—supposed the ties were the usual
distance apart—the motion of the cars when he jumped was violent and zig zag, and ca-
recned over. He jumped because he thought he was in danger—the brakeman was cn the
opposite platform. Yarwcod was on the bed when he (witness) first saw him, some six weeks
afterwards—bis leg and ancle began to swell on the way up. Yarwood, before the accident,
was book-keeper to the Elgin Manufacturing Company—he did not get out for six weeks,—
He (witness) did not know of his going into business untl January afterwards,
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Ou Cross Bxaminativon, Witzess said dil'ut  recollect whether he heard the whistle or not. Was

inside of second class car when the cars ran off; followed Yarwood; he passed to the first
class car.  He (witness) went to the middle of second class ear, and was standing there; they
were but very few in there; did not go into the first class car at all; noticed when the carscnt
the ties. He (witness) was not in much fear at first; he came down jna heap when he aligh-
ted; the cars were ran nearly the length of two ears after he jumped.  Yarwood and witness
liad been pulling each others shirt out; the scufiling and shirt pulling occupied but a short
time. His, witness, shirt, pulled Lut once he thought; Jones pulled his shirt; they were on-
ly going to Clinton; they paid no fare; he expected to pay fare before the time when the
accident happened. They had not scen the conductor after leaving Elgin; he rode to Clin-
ton several times before; saw Conductor at Elgin; he (conductor) made some remark that
the cars were pretty full, and that they had better get into the baggage car, and he (witness)
supposed from the remark the conductor made. He had a suit against the company for the
same injury.  Had heard some remarks about the deecision of the Supreine Court; had not
read the decision.

Direct examination resumed by Plaintiff.

D>

words; there was something said about the cars beiag full, and conductor said they had bet-

They were not commanded to get into the baggage car; he could not use the precise

ter get into the baggage car.  Passengers sometimes consider it a privilege to get into a bag-
gagecar.  There was no particular bargain about going into the bageage car.  The kind of
shirt tail seuffling they had was—the shirts were pulled some: did not know by whom first.
Did not know whose shirt was puiled first; had no suspenders over shirts; were pulled out
some and puffed out, and they pulled them; there wss no chasing.  We all went into the
other car before the aceident took nlace.

Cross-Examination Resumed:—At some time prefer riding in the baggage car to the second
class ear.. He did not sit in the second class car; they sat down on the baygage; the scuf-
fling began while they were sitting; part of them were sitting most of the time; they were in
the baggage car; the seuffling commenced soon  after leaving Elgin; when the cars stopped
he was at the hind end of the first class car.  The Plaintiff had a vest and coat on.

1. D. Johnson, Testified as fillows:

Was an Ehgineer of the train; saw the snake head before locomotive passed, some ten or
fifteen rods ahead.  Could not have avoided it by reversing the engine. They were running
twelve or fourleen miles to the hour. At this rate of speed it could probably be brought up
from seventy to one huundred feet, if brakes were applied at the signal, if grade was level.—
Had run over the track before; had seen snake heads there before; such a rail is subject to
snake heads; dont run as fast on flat rail; always slowed the train on the flat rail; run twen-
ty five miles to the hour on “T? rail,

Cross-Examination, Witness said,

Twelve or fourteen miles isa safe rate of speed on that road. This isa better road than the
Mad River Road, which is the only flat rail road he ever saw before; there they run the same
speed they did here. Did not recollect whether he sonnded the whistle or reversed the en -
gine, or not, but had no doubt he did, for he always did, when he thought he saw a snake
head. The reason he was not willing to swear he sounded the whistle, was because he sound-
ed it so constantly whenever anything b
any particular time,

Direct Examination resumed by Plaintiff:

; could not say whether lie did or not, at

Strap rail is not so safe as “T" rail, and that is the reason they run slower. Srake heads
will raise with the best of care on flat rail.

The Plaintiff here admitted that this road was as good as flat rail could be made.

Walker MeAuley, Testified as follows:

Was on the train on the hindermost passenger car; it was not full; it was not over three-
fourths full.  The Plaintifi’s counsel then asked the witness the following question:

“What was the condition of things in that car at the time of the accident? To which
question the deiendants, by their counsel objected. The court overruled the objection, and
allowed the question to be answerd, to which raling and decision of the court, in allowing
said question to be put and answered to the Jury, the deferdants by their counsel, at the time,
excepted.  The witness answered—“there was a good deal of confusion in the cars—was very
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unpleasant, and 1 thought rather dangerous, but [ was not very much sxcite :d, I 1 had beep

"where I could have jumped off; I think I should have done so; the cars ran about six rods oft

the track ; the first class car leaned toward the west; I thought at one time it probably would

_tip over. 7

On cross- exannuatxon witness stated he got on at Elgin. Was near the centre of the cars;
those who contmued in the cars were not injured. Bago'aoe car was not off the track. He

liad a little girl smmo beside him. Did’1't recollect seeing any one standing in the cars. No

passenger jumped from that car; the passengers went on in the baggage car to the Junction.
Wm. Wiggins, testified as follows:
He was conductor of the train at the time, and is still in the employ of the Company. He
Lhought the speed was fifteen or sixteen miles an hour; thought he stated so on the other tri-
; just before the accident he had seen Yarwood in the first class car; he rushed off the
platfoxm told Yarwood the caus were off the track before he jumped.

On cross-examination, witness said he ﬁrst saw Yarwood after they left Elgin, about the middle 0['

the first class car. He (Yarwood) said to him “we have had a regular tear inthe baggage car”

He (Wiggins) thought he replied-—«take care you dont tear yourself ofl the track” He
(witness) went to the door, and Yarwood followed him and said “I believe we are off the
track now:” did not recollect whether car was full or not. Mr. Yarwood did not take a seat
in the cars; thatrate of speed wassafe; it was the usual practice to slacken speed on flat rail;
10 one was injured that remained in the car. Yarwood and Fay jumped off, and they were
the only persons injured ; the hind truck of the second class, and the forward truck of the first

class were off the track. The train consisted of a locomotive, teuder, baggage car, 2nd class
car, and 1st class car.

John J Brewer—testified as follows :—Was on the train, on the forward platform of the first
class car. He turned the brakes, and got off the train; the train went a little over half the
length of a car before stopping, after he got off. He went over the road often, every day
for some days. He passed over the road four times a day till accident happened. He was
in employ of Michigan Central Rail Road at the time.

On cross-examination witness said he heard the whistle and tcok hold of the brake imme-
diately ; Wiggins took hold also. He (witness) jumped off; he ran half the length of a car

after he jumped; part of the trucks only were off the track. He dont think there was any

danger on the inside of the ear—there is always more danger on the platform, than on the
inside of the car.  Passengers were not allowed to stand on the platform; could not say wheth-
er any printed rules to that effect on that train or not,

Frederick Swain—testified as follows:—Was on the train as brakeman; was on the hind
end of the second class car; he turned the brake and jumped off, because be thought he was
safer on the ground; he thought he was in danger on the train, therefore he jumped. Mr.
Brewer and he jumped together. He (witness) was not hurt. Cars ran about the length of
a car and a half afier they left the track.

John Cox—testified as follows:—Was in the employ of the Company as track repairer.—
His instructions were tokeepfi,he road in order; the road in question had not been examined

after the preceding train had passed down; one freight train went over the road.

On cross examination, witness said—Uhe had charge of the road; he went over the road
twice a day; went over twice that day; he precedel the passenger train on a hand car; he
passed the road to see that it was in order; it was a good road for a strap rail road; well
graveled; it was as good as any road.

The plaintiff here admitted that it is impossible to make a strap rail road without having

snake heads.

John Clark testified as follows:—
He was in the employ of the road as Superintendent of track repairs; Mr. Cox was uudex
him. The instructions wers that men should pass over as often as was necessary; as a gene-

ral thing it was necessary after every train; the passage of every train has a tendency to make

snake heads; dont know what care was taken on the day of the accident.
On cross examination, witness said, all due and proper care was taken of this road by the
Company, to keep it in order; it was in good repair.
Doct., Thos. Kerr, testified as follows: —-Found plaintiff at Elgin wnh a fracture of the
left leg on the outside, and of the ankle on the inside; both broken; did'nt think the leg

~would be as good as before; he (plaintiff) was ccnfined several weeks. Defendants admit-

ted they are a rail road company, and were common carriers,
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The plaintiff here rested his ease, and the defendants introduced as witness, Gilman H
Worrell—who testified as follows:

He knew the plaintiff; had conversation with him some six or eight weeks after he was in-
jured;"he_ (plaintiff) was at the office; said he “did’nt blame any one but himself for his inju-
ry, because he was such a damned fool as to jump off”’: he said he “had passed through the
train from the baggage ear”; he blamed himself for his want of self-possession.

John Cox (recalled) testified as follows: '

Had some talk with Yarwood soon after he was hurt; he (Yarwood) said he *did’nt ears
so much about the hurt as about how foolish he done it.” He (witness) had been over this
part of the road the week before, and made a thorough overhauling of it by remov ing the in-
Jured rails; he did not think it necessary to go over this part of the road after each train; it is
impossible te prevent snake heads; that was the best part of his road; it wasin as good re-
pair as it could be; it was a pine ribbon; this is better than oak; he passed over the road be-
tween eleven and twelve o’clock of the same day; the accident was about 4 o'clock P. M.
There were no snake heads when he passed over it,

On cross examination, witness said_ if there came a snake head: after 12 o’clock he should
not have known it.

.John Drummond, testified as follows:—Was on the train as stage agent. He was in the
baggage car from Elgin, until the accident; Yarwood, Fay, Jones and Baggageman Clark
were there; these young men, Jones, Yarwood and Fay were scuffling when they first left El-
gin; they continued until a short time before the accident; he saw them all go out; just be-
fore they left, they were pulling up their shirts; they were scuflling together on a sort of a good
natured spree. He remained in the baggage ear with the baggageman. Yarwood, Jones
and Fay went out together; they went out fast; they seemed to be chasing one another;
there was some extra motion in that car; not violent. He (witness) did not consider himself
in any danger; that car was on the track all the time; the baggageman went to the brake;
Yarwood and the others left the baggage car, three or four minutes before the car 2an off,

On cross examination, witness said—the scuffling was puliing out shirt tails; they seized
hold of each othersshirts; they walked out of the car rather quicker than usual.

Wm. H. Wiggins, being recalled, testified as follows: Tt was not safe for passengers to
run about the cars, or siand on the platform. Mr. Yarwood had frequently passed over the
road; those standing about the cars are most liable to be injured,

On cross examination, wituness said-—he did’nt remember that there were any printed rules;
not in the habit of having rules in the baggage cars. Yarwood was on the platform when he

(witness) told him the cars were off the track; he did’nt remeraber what directions he gave
as to where Yarwood, Fay and Jones should go; endeavored to keep passengers off the plat-
form, p ‘ k

The foregoing was all the evidence given in the cause. The Plaintiff then asked the court
to instruct the jury as follows:

KANE COUNTY CIRCUIT COURT.
LEWIS H. YARWOOD E
May Term, A. D. 1855,

And now comes the said Plaintiff by his counsel, and moves.the court to instruct the Jury
empannelled herein as follows:

Ist. That if the Jury believe from the evidence that the Plaintiff was a passenger on board
of the cars of the Defendants, in the month of August 1852, at the county of Kane; that the
cars of the Defendants were thrown off the track of the road by reason of the unskillfulness
or negligence of the Defendants or their agents, and that by means of such aceident the
Plaintiff was injured in his persen, they will find a verdict for the Plaintif], and assess his
damages.

2. That if the Plaintiff was injured by means of an accident oceurring on the rail road of
the Defendants,"while was a passenger on their cars; that the burden of proving that such ac-
cident was not the result of the negligence or unskillfullness of the defendants or their agents is
cast upon’the said defendants.

3. That in order to authorize the jury to find a verdict for the Plaintiff, it is not necessary
for the jury to be satisfied that the Defendants were guilty of gross or even ordinary neglect in
the reparation of their road, or management of their train: but if the Jury believe from the
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evidence that suieur NEcuect of the Defendants or their agents, was the cause of the accident
and injury of the Plaintitf, and assess his damages; provided the jury beliceve from the evidence
that the Plaintiff was a passenger on board the cars of the Defendants, at the time of such

‘accident and i m_]un.

4. The carriers of passengers by rail road are bound to use all plemutlon‘x as far as human
foresight will go, for the safety of their passengers; and are answe -able to injured passengers

_for suent NEeLEcT of themselves and agen ts, in the reparation of the track, and conduet and

management of their trains, whereby injury ensues.

5. The omissioa of any precantion which would produce, or inerease the safety of, or re-
duce the probability of danger to the passenger, constitutes such a neglect in carriers of pass-
engers, as will make them answerable in damages to a passenger injured-by means of such neg-
leet,

6. That Rail Road Companies are answerable for injuries to a passenger resulting from a
defect in their track, which might have been discovered by a most thorough and careful exam-
ination; and if the Jury believe fiom the evidence, that the injury compluined of in this case,
was occasioned by the neglect of thie Company, or their agents, to examine the track prior to
the passage of the train on which the accident occurred, they will find a verdict for the plain-
titt; and assess his damages. ‘g

8. That if the Jury believe from the evidence that the a('cldcnt and injury occurred by
reason of the too rdpul speed of the train; by reason of the neglect to, apply the brake in
time, or because of any other neglect or un-l\|lltuln+-~a, management of the train, they will
find a verdict for the plaintiff, and assess his damages ;

9. That it the Jury believe from the evidence that t,lje accident and iujury complained of
happened by reason of the neglect of the engineer in charge of the Locomotive attached to
the defendants train, or to blow his whistle in time; or by reason of the neglect of the con-
ductor to warn the engiuveer in time; or by reason of the neglect of the brakeman to apply
the brakes in season, they will find a verdict for the plaintiff, and assess his; ‘damages.

10.  That if the Jury beliéve from the evidence, that the accident and i injury happened by
reason of the bad order of the track, and want of due care and attention of the Company, or
any of their agents. in the reparation of the track, or in the management and conduct of the
train on which the Plaintif was, they will find a verliet for the Plaintiff and assess his dam-
ages.

11, That the mera fact that the piaintiff jumped from the cars, while they were in motion,
to the ground, and thus sustained the injury complained of, wiil not alone deprive him of his
wrht, to a recovery against the Defendants, if the Jury believe from the evidence that an ae-
cident had’oceurred; that the ears were oft the trick, and running at the rate of from 3 to 5
miles an hour; and the Plaintitt had reasonable grouud to believe, and did believe, that his
life or limb were in danger, and that it was neeessary to leap from the ears in order to avoid
the danger which threatencd him, provided that the injury was not occasioned by the Plain-
Uff's own neglect, nor that his negligence contributed to produce the iniur& complained of.

114, That although the Jury may believe that the Plaintiff would not have received i inju-
1y, bad he not leaped from the cars, and that as the event proved his ] Jumping was an unwise
act; that does not necessarily prevent the Plaintitf from recovering in this case. The ques-
tion is not so much whether there was in point of fact any danger, as whether the Plaintitf
reasonably apprehended danger, and so leaped from the cars; and in Judging of his state of
mind, the Jury should take into consideration whatever circumstances of alarm and confusion
existed at the time, the Law not requiring the same cooluess nor accuracy of judgment, in a
person under a stale of excitement and alarm, as under other circumstances.

12, That in determining the question whether the Plaintitf had reasonable ground to be-
lieve himself in danger, the Jury have the right to consider the experience and knowledge of
the Plaintift in regard to perils of this clmmcter the commotion and consternation if amony
the passengers; {md the fact, if it be so, that one of the brakemen abandoned his post and
leaped from the cars.

13. That the mere fuct that the Plaintiff was a few minutes previous 10 the occurrence of
the accident and injary, scuffling and playing n a sportive manner with others on the cars,
will not deprive the plaintiff of his right to recover from the defendant’s, if the Jury believa
from the evidence, that the Defendant’s or their agents were guilty of any neglect, however
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slight, whereby the accident and injury occurred; provided the injury was not occasioned by
the Plaintitf’s own neglect, nor that his negligence contributed to produce the injury com-
plained of .

14, That in estimating the damages which the Plaintift have sustained by reason of the
injury complained of, the Jury if they find for the Plaintiff, are not confined to such damages
as may have resulted to the Plaintiff by loss of time, and expense of medical attendance, but
may give such additional damages for the loss of natural use, of the Plaintift’s limb, which the
jury, exercising a sound diseretion—and in view of ail c'rcumstances, may see proper to a-
ward, not excluding the amount claimed in the declaration.

15.  That unless the Jury believe from the evidence, that the passenger cars were full, and
that it was part of the contract, that the Plaintiff should occupy during the trip, the baggage
car; the mere fact that the Plaintift left that car and went into the first class passenger car, is
not of itself such negligence in the Plaintiff as to defeat a recovery in this case.

16. That passengers upon Rail roads are not to be bound or effected by rules established
by such roads in relation to the conduct of passengers, unless the proofshows that the passen-
ger had a knowledge of such rules and regulations.

Which instructions were given by the Court, to the giving of which instructions on the part
of the said Plaintiff; the Defendaunts by their counsel, at the time excepted.

Defendants then asked the Court to instruct the Jury as foliows:—

1, A.—That if the Jury believe, from the evidence, that the injury to the Plaintifl in this
suit, happened to him by mere accident without fault on the part of the defendants, then the
plaintiff cannot recover in this action. :

5, B.—If the Jury believe from the evidence that the Plaintiff while on his passage from El-
gin to Clinton, was guilty of carelessness, and unnecessarily exposed himself to danger by
wrestling and scuffling on the cars, or by imprudently passing from one car to another while
in motion, and that said carelessness or imprudence contributed in any degree to produce the
injury, then the plaintiff cannot recover.

6, C.—If the Jury believe from the evidence, that the plaintiff, while on defendants cars
imprudently and carelessiy exposed himself to danger, by wrestling, playing, running or jum-
ping; and that the wjury to him was in an way produced by such carelessness or imprudence,
or that such carelessness and imprudence in any way contributed to produce the injury, then
the plaintiff cannot re:over, even though the Jury may believe that the defendants have been
guilty of negligence.

7, D.—1f the jury shall believe from the evidence that the plaintiff was guilty of negli-
genee while a passenger upon the defendants cars, and tha’ his negligence concurred with the.
negligeuce of the Defendauntsin producing the injury, then the Plaintiff cannot recover.

10, E.—1f the Jury shall believe from the evidence that the Plaintiff’ leaped from the cars
of the Defendants unier a rash and under apprehensions of danger, when in reality there
was no danger, and that the injury to the Plaintiff’ was the resclt of suel leaping, then the
Plaintiff cannot recover.

12, ¥.—If the Jury believe from the evidence that the Plaintiff carelessly leaped from the
wrs of the Defendants, and that such careless manner of leaping contributed to produce the
injury to the Plaintift, then the Jury should find for the Defendant.

18, G.—If the Jury belie/e from the evidence that the Plaintiff leaped from the car of
the Defendant while it was in rotion, under a rash and undue apprehiension of danger, when
in l'ezllity‘ there was not danger, and that the injury was caused by such leaping, they should
find for the Defendants, although the Plaintiff might have really thought lLimself in danger,
and leaped to the ground to save himselt from harm; the question is whetlier under the cir-
cumstances his jumping was an act of rashness.

16, H.—If the dury believe from the evidence that the injury to the Plaintiff was the resolt
of the negligence ot imprudence of both Plaintiff and Defendants, their verdiet should be for
the Defendants,

Which was done by the Court.

The Defendants then also asked the Court to instruet the Jury as follows, viz:—

9, 1.—1If the Jury shall believe from the evidence that the Defendants exercised duc eare,
dilligence and skill in the preservation and repairs of their track, and in managieg and opera-
ting their road at the time of the aecident, and that the accident couid not have bheen prevent-
ed by the use of said care, dilligence and skill, then the Plaintiff cannot recover in this action.

4, J.—That every traveler in a public which must meet the risks incident to tha
mode of travel ho adopts, and if the Jury shall believe that the injury to the Plaintiff was the
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result of an accident which could not be avoided by the exercise of due care and skill iu the
preparation and management of the means of conveyance on the part of the Defendants, then
the Plaintiff cannot recover.

8, K.—That the Plaintiff, before he can recover in this action must not only show that the
injury to him was the result of carelessness or negligence of the Defendants, but also that he
himself was without fault in producing said injury.

9, I..—That in this action the Plaintifl. cannot recover, unless the Jury shall believe that he
exercised proper care and circumspection while on his passage from Elgin to Clinton, and that
the Defendants were guilty of negligence, from which theinjury was received, and the burden
of proof is upon the Plaintiff to show not only that the defendants were negligent, but he him-
self was not guilty of negligence.

15, M.—Unless the Plaintiff has proved to the. satisfaction of the Jury that the Detendants
was guilty of negligence or misconduct, 2nd also that Plaintifl’ used proper care and prudence,
and that his own misconduct, want of care, or negligence, did not contribute to produce the
injury complained of, the Jury should find for the Defendants.

Qualification to Defendants 8th. 9th, and 15th Instructions.

“But proof that the PI'f, was a passenger, of the accident, and the injury make a prima fucie
case, of negligence, and throws the burthen of explaining upon the Defendant.

18, N.=The Jury are also instructed that it is their duty to vegard and obey the Law as
given them by the Court, and that the law as laid down by the Supreme Court in their decis-
ions, is the highest Judicial ‘authovity of the law—and the Jury are not at liberty to disregard or
override it.

Which the comt refused to give as asked, but gave with the following qualifications, viz:—
by adding to the first of said instructions these words—*“But due care required the use of the
utmost prudence and caution; a carrier of passengers being liable for slight negligence;” and
by adding to the second of said instructions these words—*“But due care required the use of
the utmost pradence and aation.”

And by adding to the next three of said instructions these words—*Qualification” to Defen-
dants 8th 9th and 15th instructions—*“But proof that the PI'ff was a passenger, of the acci-
dent, and the injury, make a prima facie case of negligence, and throws the burden of explain-
ing upon the Defendant.”

And the last of said instructions by striking out the following words therefrom, viz: “And
tbat the law as laid down by the Supreme Court in their decisions, is- the highest Judicial an-
thority of the land.” -

To which deecision of the Court in refusing said instractions as asked, and each of them. and
qualifying them and each of them as aforesaid, the defendants then and there excepted.

And the defendants then also asked the court to give the jury the following instructions—

14, O.—1If the jury believe from the evidence that the plaintiff leaped from the car of de-
fandants under cireumstances that would not have justified such an act on the part of a pru-
dent careful man, and that the injury was the result of such jumping from the cars, then the
plaintiff cannot recover, unless the jury believe that such injury was willfully caused by the de-
fendant.

3, P.—That the defendants as a common carrier of passengers, Is not an surcr of the per-.
sonal safety of the passengers against all accidents, but is liable only for the want of such care
and dilligence as is characteristic of cautious persons. And if the defendants exercised such
care and dilligence in the transportation of the plaintiff; then the plaintiff caunot recover in
this action.

GALENA & CHICAGO RAIL ROAD COMPANY |

ads Instructions for Def'ts.
YARWOOD.

The couit is asked to instruct the jury on the part of the said defendants,

Q.—That if they believe from the evideace that Yarwood and his companions when they
took passage in the cars of defendant at Elgin, were told by the conductor that the passenger
cars were full, but they could go in the baggage cars, and that thereupon they got into the
baggage car to ride to Clinton, then it was the duty of Yarwood to remain and ride in that
car,

R.—And if the jury further believe from the evidence that at the time of the accident and
when the plaintiff jumped off the cars, the baggage car was not off the track, nor in any dan-
ger, but that the plaintitf with his companions had got into a play and scufile, which brought
on a racing through the other cars, and in one of which Yarwood was brought to that appre-
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hension oimminent peril which induced him to leap from the cars, and thereby received the
injury complained of, then the plaintiff cannot recover, and the jury should find for the de-
fendants. v

S.—And the jury are further instrusted, that if they believe {rom the evidence, that Yar-
wood, the plaintiff, with his companions, at the time they took passage in defendants cars at
Elgin, to ride to Clinton, were told by Capt. Wiggins, the conductor, to go in the baggage
car, as the passenger cars were full, and that plaintiff, in pursuance thereof, went into said
baggage car, then it was his duty to continue therein to the said Clinton,

T.~—And if the jury further believe from the evidence, at the time of the accident, the
plaintiff had left the baggage car, and gone into another car, and had thereby placed himself
nto a position of apprehension of imminent peril, which induced him to leap from the cars and
thereby received the injury complained of, and that the baggage car was not off the track at
all, or in any danger, such conduct of the plaintiff was culpable negligence, and the jury should
find for the defendants,

W.—1f the jury believe from the evidence ihat the standing upon the platform of cars, or
the going about from car to car by a passenger whilst the cars are running, are acts of im
prudence. and if they further believe that at the time the cars run off the track, the plaintiff
was o standing or going about, and that such conduct of the plaintiff increased his apprehen-
sion ol peril, and he was thereby induced to leap from the cars when in motion, and in conse-
quence of such leap received the injury; when had he remained in the cars, he wouid not
have been injured, he is not enti.led to recover in this action,

V.—If the jury believe from the evidence that the plaintiff leaped from the cars of the de-
fendant under circumstances that would not have justified such an a:t on the part of an ordin-
arily prudent careful man, and that the injury was the result of such leaping, th n the plain-
tiff cannot recover. :

Qualifications asked by defendauts to plaintifi’s instruction Number 9.

W.—DBut unless the plaintifi’ has proved to the satisfaction of the jury that Lis own care-
lessness or negligence did not contribute or assist to produce the injury complained of, then
the jury should find for the defendant, and the burden of such proof is upou the plaintifl.

X.—If the jury belisve from the evidence, that at time the plaintiff took passage on the
defendants cars at Elgiu, he was directed by the conductor to take Lis place in the baggage
car, because there was not room for him in the passenger cars, and that the plaintiff did go on
board of the baggage car at the time of starting, and that whilst on the way from Elgin to
Clinton he left said car without any reasonable cause, and that the injury to the plaintiff hap-
pened In consequense - his so leaving the car, then he is not entitled to recover in *his actior.

Which the court refused, and marked the same refused—to which decision of the court in
refusing to give said last mentioned instructions, the defendants then and there excepted .—
And the defendants then also asked the court to give the following instructions—

Y.—If the jury believe from the evidence that the plaintiff with his compan ons at the time
they took passage in defendants cars at Elgin, to ride to Clintog, were told by the conductor
of the train, that the passenger car was full, or nearly full, and that, they could goin the bag-
gage car, and that plaintiff in pursuance thereof went into said baggage car, then it was his

duty to continue there, uuless it was necessary to leave the same; and if the jury further
believe from the evidence, that at the time of the accident, the plaintiff had unnecessarily left
the baggage car and gone into another car, and was walking about or standing upon the plat-
form of the hind car, and had thereby placed himself in a position of peril, or apprehension of
great peril, while the baggage car was not off the track, or in danger, then such conduct was
culpable negligence.

Z.—If the jury believe from the evidence that Yarwood was unnecessarily standing upon
the platform of one of defendants cars at the time of aceident then he was guilty of improp-
er conduct and negligence in so doing. .

&.—That it is the duty of every passenger to take his place in the car ia which he takes
passage, and to remain therein, unless it is necessary to leave the same for a reasonable refresh-
ment, or some other necessary purpose.

Which the court marked “given” “consent,” and when the court rezd the last mentioned
instructions to the jury, he remarked to the jury, and in their presence, that he gave these by
the consent of plaintifi—to which remark of the court as aforesaid, the defendants then and
there excepted,

The jury thereupon retired, and afterwards came into court, and rendered the following ver-
diet:

“We the jurors find the Defendants guilty, and assess the damages Twenty Five Hundred
Dollars,
Foreman—JOHN VAN SICKLE.”

Upon the rendition of said verdict, the defendants by their counsel moved the court for a
new trial, which motion was overruled by the court, and a judgment rendered for the plaintiff
on said Verdict, to which decision of the court in overruling the said defendants motion for a
new trial, the said defendants by their counsel at the time excepted, and prays that this their
Bill of Exceptions may be signed and sealed—which is done,

E. PECK & J. F. FARNSWORTH, ISAAC G. WILBON, (Seal)

Att'ys for Appellants. } Judge.
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