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State of Illinois—Supreme Court, 3d G. D.

s —— ¢ - @< Do I ———

HARVEY B. HURD } ArpriAL FroM Coox County Courr

V8. o¥ CommoN PrEeas.

CALEB SHAW.

This was an action of trespass on the case for malicious prosecution.
4 The 1st and 3d counts in the declaration are for causing and procuring
& 8fShaw to be indicted for stealing a lot of serews, nuts, chains, erowbars,
&e. of John H. Bates, and for prosecuting and causing the same to be pro-
secuted.
67 The 2d count is upen the 2d count in the indictment, charging the pro-
perty stolen to be the property of Richard Lappin.
10 & The 4th and 5th counts are for causing the said Shaw to be indicted for
13 obtaining goods, the property of said Hurd, by means of false pretences.
The cause was tried at the September Term, A. D. 1856, before John
M. Wilson, judge and a jury. Verdiet $400 vs. PI'ff. in Error.

TESTIMONY OF PLAINTIFF BELOW.

20 Wanrer Kuuprg, Testified.—The records shown to him were the re-
cords of the Court in the case of the People vs. Caleb Shaw, for Larceny,
and the People vs. Caleb Shaw for obtaining goods under false pretenses.

Indictment found September Term of Cook county Court of . P. 1857.
The indictment sets out that on the Tth day of July, 1851, at the county
of* Cook, 4 serews with nuts of value of $20 each, one chain value of $12,
one chain of the value of $4, and two crow—bars of the value of $1 each,
of the personal property of John H. Bates, then and there feloniously
did steal and take away, &c., in the usual form.

30 The second count of this indictment is same, except it charges the goods
to be Richard Lappin.

Endorsed on the back ¢ A True Bill ” &e.  « Witnesses Johu H. Bates
Rich’d. Lappin Martin.  The name of the defendant below, Hurd
i8 not endorsed.

‘Writ in usual form commanding Sheriff to arrest Shaw, dated 30th De-
cember, 1851, on which is endorsed, i

31 “The Sheriff will hold the defendant to bail in the sum of fowr hundred
dollars, by order of the Cook county Circuit Court.”

¢ Executed by arresting the body of the within named Caleb Shaw, and
be having execnted the annexed Bond, he is discharged from arrest, Jan.
3, 1852.”

32 The Bond is in usual form.
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The record introduced in the trial of this cause showed that day
of Shaw was arraigned in due form of law and pleaded not guilty.

Shaw was tried on this indictment and acquitted. The record here does
not show the date.

The other indictment is for obtaining a large amount of goods from the
said Hurd upon the false pretence that he (Shaw) ¢ was the owner of
forty acres of land situated within five miles of the city of Chicago, and
that he was owner of other real estate to a large amount, and also that
he the said Shaw, was then and there worth property to the amount of
four thousand dollars.”

The indictment charges the goods to he the property of Harvey B. Hurd
on the trial they proved to be the goods of Conkling of N. Y.

The witnesses endorsed on the back of this indictment are Harvey B.
Hurd, W. T. 8. Lavinia.

‘Whrjt in usual form for Shaw’s arrest, dated 30th December, 1851, and
divects the Sheriff to hold Shaw to bail in $200 and was endorsed “Exe-
cuted by arresting the within named Caleb Shaw, and he having executed
the annexed bond, he discharged from arrest, January 3d, 1852.

The Bond is in the usual form.

Both writs were returned to the February Term, A. D. 1852.

Samuel Rattle testified m substance as follows ;

Was one of the jurors on case of false pretences and larceny ; Hurd
was a witness in both cases; Larceny case tried first ; Shaw acquitted on
that charge ; Don’tjremember the circumstances well 1 it was a great while
ago ; nothing to call my recollection ; don’t remember how long the jury
were out ; verdict unanimous ; the false pretence case was brought on for
trial immediately after the larceny case; my particular attention was call-
to that case on account of Mr. Collins excited manner in examining Hurd ;
1 have testified in this cnse again that is one reason Lremember ; I think
it appeared in evidence that Hurd had some goods which belonged to
Conkling & Co. of N. Y. City which Shaw wanted to purchase; think
something was said about what Shaw represented himself to be worth, and
something about land; don’t know what; it was a long time ago; it seems
that the goods were delivered, the endorsement of note by the firm of Ha-
milton and White or Robt. P. Hamilton ; probabiy it would be difficult to
tell the manner ; Mr. Collins put the questions; Mr. Collins repeated his
questions to Hurd several times; the repeated question was whether
Hurd let Shaw have the goods on his property, on the land or on the en-
dorsement of Hamilton ; Hurd did not answer the question for some time;
Collins appealed to the Court ; the contest between Hurd and Collins was
about whether he let the goods go to Shaw upon his representations in re-
gard to the land or whether it was upon the endorsement of Hamilton;
Hurd would not answer the question as Collins wanted himto; at any rate
Collins was not satisfied with his answer; I understood Hurd finally to an-
swer that he let the goods go on the endorsement of Hamilton and would
not let them go without.

Cross.—Hurd said it was upon the endorsement of  Hamilton that he
let the goods go ; Lavinia was examined after ; Hurd's case was dismissed
while Lavinia was on the stand ; it is taxing memory rather closer than I
like to undertake to remember what Hurd swore on his direct examination:
T think he swore that Shaw obtained the goods upon the representations in
regard to the land and his responsibility, and upon the endorsement of Ha-
milton ; don’t remember what Hurd said about time; cannot recellect the
exact language Hurd used in his answers to Collins: Jie "said he should
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not have let the goods gone had it not been for the endorsement of Hamal-
ton : this is as I understood his words ; Hurd did not make direct an-
swers to Colling questions.

Re-Ezamined.—Collins appealed to the Court once at least, for the
purpose of getting a direct answer from Hurd.

RoBerT BrRADFORD.—Was a Juror on both cases. Verdiet on 1st case.
I heard Hurd’s testimony in the false pretense case; do not remember his
testimany; don’t remember what he said on direct examination. There
was some misunderstanding between Collins and Hurd; Collins became
excited and stood up ; he put some question to H. several times; he did
not answer to Collins’ satisfaction. T understood him to say finally that he
would not have let the goods go without Hamilton's endorsement. I re-
member a portion of the case about false pretenses, on account of Mr. Col-
lins” endeavor to get Hurd to answer questions. Collins appealed to
Court, because he thought the witness was evading his questions. The
Court directed Hurd to answer. He seemed to answer reluctantly. Hurd
said he let goods go on Hamilton’s signature. ' I think he said Shaw
stated to him he®owned land south of Clicago. In the larceny case we
were out no time ;7took vote by raising the right hand ; did not even close
door. In-the false pretense case Mecllroy, Pros. Att’y, said there was no
use in pressing the matter any further, and dismissed it while Lavinia was
on the stand.

Cross.—There was something said about the land. Mr. Collins wanted
Hurd to give a_direct answer, but he insisted on’ making a long state-
ment. I cannot remember his words, but as I understood it he would not
let the goods go without Hamilton’s endorsement.

Miss Ocravia Smaw.—Daughter of Plaintiff; 17 vears of age; about
1851 or 1852, before father was indicted, I think in J uly, Hurd came to
our house and asked for father. Mother told #. he was absent. . told
her the house was going to be sold, and he wanted possession. Mother said
father was away, and she did not know where to go. H. said he would
get her another house. Mother said she would not leave till father came
back; he was down the canal. Hurd told her she might write to him. Af-
ter father came back, urd came to house with def’t., Sheriff. The Sheriff
sold the house on an execution, I suppose, and Hurd bid it off for five dol-
lars.  The Sheriff and Hurd came into the house, and the Sheriff said to
Hurd, I giveTyou possession. They got "some men  and went to moving
things out of the house. Father went away down town. They moved
things out of the lower part of the house, and when father came back
they were up stairs in mother’s room.  Father told them to go out, and they
went out doors. While they were in the house Hurd went to the door of
the room where my sister was dressing; she asked him not to come in, and
he went away. When they went out doors Hurd said if they could not
work inside they could work outside, and Mr. Bates’ men went to work to
move the house ; they took away the front fence and the steps at the front
door, and put some screws under the house to raise it up. The Sheriff and
Mr. Hurd staid there all the while they worked, until six o’clock, and went
away.

Cross.—When men lett there were two or three screws put under the
north side of the house, one under the front door, one or two under the
south side, and the front fence and steps were torn up ; father was at home
that night ; he went out that evening and was gone some time. T heard
father say that he would give ten dollars if the house was back in the con-
dition that it was before ; this was said in the house; there was a man pre-
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gent; 1 don't remember his name; he was a boarder; was one of the
hunds on father's canal boat ; he and father went out together. The next
morning the serews were gone from under the house, and the tools were
taken away ; Idon’t know where they went to: don’t know what became
of them; I have not heard my father say wheve they were. I testified on
the first trial ; T did not testify to this before. I did not say I did not know
what had become of the serews and tools. T did not say that father was
in the house all the time. You did not ask me who took out the screws. 1
don’t know where the man is. I think the s:rews were serewed up tight,
and the house was raised up a little. I have never seen the screws since.
Don’t know where they went to.

Miss Ernex Suaw.—Hurd and officer came to house in 1851 or 1852
they sold the house to Hurd for $20; Dempster told Hurd he gave him
possession ; father went down town ; Hurd told men to move out things ;
when father came back they were up stairs in mother’s room ; father told
them to go out and they went out ; Hurd said if they could not work in-
side they could work outside, and they went to work to move the house ;
Hurd went up stairs where my sister was dressing in front room next to
mothers : she asked him to go out ; there were two rooms up stairs ; they
moved nearly all the things out of the lower part of the house first ; the sis-
ter spoken of is older than either of us: she is not here to day.

Cross—1 did not testify on the trial of my father ; I was too young
then ; I do not know what became of the screws.

F. H. Bexsox—I do not know whether Hurd and Shaw were members
of the Chicago Building Association together ; Hurd is worth about thirty
thousand dollars I should think : may be worthmore and may be less, don’t
know what debts he may owe.

Roer. P. Haminron—30 years old ; am a physician, and reside at Sar-
atoga Springs ; have known pl'ff and def’t 6 or 8 years ; I signed a prom-
issory note for $330, 5th Oet., 1859, payable to Conkling & Co. ; I signed
the note as one of the makers, but as surcity only for the other maker, Caleb
Shaw ; the consideration of the note was dry goods sold by Conkling & Co.,
N. Y. to Shaw ; the goods were sent to Chicago by Conkling & Co. to care
of Hurd, with instructions to deliver them to Shaw if he satisfactorily se-
cured the payment of the purchase price, whereupon Shaw applied to de-
ponent to sign said note with him, which was signed and delivered on or
about the 1st Oct. 1850 ; dry goods were the only consideration of the note,
and know no further circumstances, except the foregoing and following
statements @

I conversed with Hurd about the security that should be given for said
debt ; T know of no other security being given or demanded for the debt
at that time or at any other time ; the said goods were delivered upon the
security alone, of the above mentioned note so far as I know, and without
that security Hurd refused to deliver the goods to said Shaw ; I do not
recollect any other conversation or agreement hetween Hurd and Shaw
than I have above stated ; was not present on trial of Shaw on indictment ;
aw ignorant of Hurd's testimony on that occasion ; I have no knowledge
who was the prosecutor of said indictment; in my presence Hurd said he
would have Shaw indicted and put into the penitentiary if he did not pay
that note ; the parties were acquainted with each other 2 or three years
previous to Oct. 1850 ; I do not know that def’t knew at that time, either
the circumstances, or condition, or pecuniary ability of the plaintiff, but
the said Hurd was, as he informed deponentat that time, a reporter to some
person or persons in N. Y., as to the pecuniary responsibility of those who
might become the customers of such person or persons.
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Cross.—The conversation in regard to the note was had in my store ; I
do not recollect that at that time Shaw represented that he was owner of a
piece of land south of Chicago ; T do not recellect that there was any con-
versation concerning the land at the time the note was given but I had
from previous conversation between the parties understood that Shaw had
such land ; I took from Shaw a judgment note for my security or indem-
nity against the first above mentioned note, and also against another note ;
I, as Shaw’s security had signed for him ; that note was, Ibelieve, payable
one day after date ; I knew of no judgment note to Hurd ; T do not recol-
lect of Hurd's taking me aside and talking with me about taking security on
land at the time when the said first above note was executed, but before
that time I had eonversations with Hurd about taking such security. I
said to Hurd that he ought to take the security on the land and not trouble
me ; Hurd said he did not wish anything of the kind, but would rather
have me as security, which would be less trouble, and he did not know any-
thing about the land ; Hurd said he was ordered to take security before he
parted with the goods, but presumed Shaw was good enovgh, and that as T
had signed one note for Shaw I might take security on the land for both
if T wished it ; [ took said judgment note only and no other security, be-
cause I thought the note sufficient ; it covered both suretyships.

Shaw did not, in the conversation referred to in my prezence, represent
that he was worth several thousand dollars besides the land, but he said he
was good for that amount or any other he would sentract; Shaw said to
Hurd that he ought to let him, Shaw, have the goods upon his own note,
because he was good encugh for it, and Hurd would get his pay ; this con-
versation was before the day of the execation of the note.

[ had a conversation with Hurd, in which he said Shaw proposed to give
me as security for said goods; I replied that Shaw had no authority to offer
my name, neither should I let my name go upon any man’s note: Hurd
answered that he did not know what Shaw offered me, but had merely asked
if the goods could be got on my name, and Hurd had told him that they
could, oron that of my brother ; I stated that it Shaw applied to me I'should
decline lending my note or name ; the above is all the conversation or un-
derstanding on the subject of this cross interrogatory ; afterwards Hurd re-
quested me to sign said note for Shaw, because he, Hurd said he wished
to avoid trouble of investigating title to the land, and therefore preferred
personal security ; I then thought Shaw good, and Hurd said he thought
the same. :

Shaw and myself failed about three months after the giving of said note.

I entered up my judgment note vs. Shaw, or it was done in my behalf
by some other person ; judgment was per futio.

I know nothing about the ownership of or title to that land ; I do not recol-
lect requesting security on the land, although we conversed about it and I
finally preferred the note, because Shaw assured me he was good for the
note and would pay it as a confidential honorary debt.

10th Cross Int.—After judgment was entered upon the note you took
from Shaw what property had he? Do you know ? if yea, state what
property Shaw had at the time the note to Conkling & Co. was given ?

When the note to Conkling & Co. was given, Shaw had a store of goods ;
he occupied a dwelling house and claimed an interest in sard land ; L do
not know what change afterwards occurred as to Shaw’s property, except
it was sold by virtue of executions. (It will be perceived that this is an
evasive answer and is not responsive to the question.)

W. T. 8. LaviNia.—Has known the parties several years; I conveyed
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a tract of land lying south of the city of Chicago some time in 1850 ; It
was before the time Shaw tried to purchase goods of Hurd, that the land
was conveyed ; I presume it was aboutthe year 1855 ; I could not give the
description of said land any further than it was 40 acres in See. 10 ; we
reckoned it worth $35 to $40 an acre.

I was up as a witness, but whether it was before the grand jury or
court I do not recollect ; I do not know at whose request I went.

Cross—Shaw did not pay me anything for the land ; if he sold the land
for goods or money, he was to pay $40 an acre, and for that purpose he
had entire deed of the property.  7he deed did not go on record but was
returned to me afterwards.  Of course that ended Shaw’s interest in the
land ; T don’t know how long he kept the deed ; I should think it was no
more than two or three months ; I could not say positively.

If I said to'Hurd that Shaw,was not the owner of the land it was because
the deed had been returned and the contract rescinded ; T do not recollect
that any such reason was given to Hurd, and don’t recollect such conver-
sation.

This wasall the testimony on the part of the plaintiff below.

There was no evidence that Hurd appeared before the grand jury, ex-
cept the endorsement of his name on the hack of the indictment, in_the
false pretense case.

None, that he had anything to do with either of the cases, except to tes—
tify om the trial.

DEFENDANTS TESTIMONY.

Canviy  DEWoLP.—I am an attorney at law: was present at the trial
of Caleb Shaw, for obtaining goods under false pretences. It was a long
time ago, and I cannot pretend to give all the testimony of Hurd. I re-
member a contest between Collins and Hurd ; Collins became ¢uite exci—
ted ; he was not satisfied with Hurd’s answers; the point between them
was whether Hurd sold the goods upon the representations of Shaw, or up-
on the security of the note. Hurd stated that he sold the goods upon the
representations and upon the note. He made the same answer to all the
questions, I donot remember all that was testified, but I remember this
point, on account of the manner of Collins” examination. Hurd answered
promptly and in his usual manner; I observed nothing out of the way in
his manner of testifying ; he generally speaks slow. Hurd and Shaw had
a conversation in my office after the trial ; Shaw said Hurd testified fairly.
I think, on the direct examination, Hurd testified that Shaw made some rep-
resentations in regard to owning land south of the city, which proved not to
be his.

(‘ross.—Hurd stated at all times that he sold the goods both upon the
representations in regard to the land and the endorsement of Hamilton. 1
paid particular attention ; Collins tried to make him say he sold them on
the name of Hamilton alone.

ANDREW J. BrowN.—Was a partner of Hurd, when goods were sold to
Shaw. Hurd had some goods belonging to Conkling & Co., which Shaw
wished to purchase. He was very earnest in the matter, and blamed Hurd
a great deal because he would not let him have them without security. He
wighed to buy a much larger bill than the one finally sold, and he took Hurd
down south to see a piece of land which he claimed to own, and which he
wanted Hurd to take security upon. Hurd was not satisfied to take the
security for so large a sum as Shaw wanted, but was willing to take it for
a small amount ; but Shaw would not encumber it for that amount; some
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time elapsed between the first conversation and the final sale. Shaw pro-
posed a great many ways to secure the amount, which Mr. Hurd was not
satisfied with. He became quite angry at Hurd because he would not let
him have the goods; he said he was good and would pay for them. He
offered Hamilton’s name, which Hurd finally agreed to take if he, Shaw,
would execute a judgment note, due one day after date, for the amount of
the goods, which he might enter up at any time he should think fit.

The notes of which the following are copies:

$330,00. Chicago, October 24, 1850.
Ten months after date we promise to pay, jointly and severally, to Conk-
ling & Co., or order, the sum of three hundred and thirty dollars, for value

received, with interest after six months. CALEB SHAW,
R. P. HAMILTON.
$330. Chicago, Oct. 24th, 1850.

One day after date, for value received, I promise to pay to Conkling &
Co., or order, the sum of three hundred and thirty dollars, with interest.
CALEB SHAW.

Attached to this last note was a power of Attorney, in usual form, au-
thorizing judgment to be entered on the note.

Mr. Browx also testified further.—They are both in my hand writing;
were both made out by me, and signed at same time. I do not recollect all
the conversation that passed between Hurd and Shaw. I know that Shaw
was in a great many times, and made many statements abeut his responsi-
bility. The negotiations lasted several weeks; the representations were
all made to Mr. Hurd. I had nothing to do with it but to draw the notes.

Cross.—H. and 8. were both members of Chicago Building Association;
they were not intimate ; Shaw came to the office monthly to pay his dues ;
being a member of that Association would not give Hurd a knowledge of
Shaw’s circumstances. I do not know that the goods were sold on Ham-
ilton’s note alone, but upon the representations and the note ; that they all
conduced to produce the transfer; Furd worth thirty thousand dollars.
At time of negotiation,Shaw was in mercantile business at Chicago; R. P.
Hamilton was also in mercantile business here at same time, having g
large stock of goods—doing a large business,

Ricuarp LarpiN,—Was the owner of the screws and tools in question.
I loaned them to Mr. Bates to move this house. 1 went to Shaw’s house
the next morning, and found the screws and crow-bars, chains and tools
gone ; 4 screws were lost ; they would each weigh 100 Ibs. or more; were
jack screws; I have never found any of them since ; found the nut of one;
it was found in South Branch river. Never heard anything about them
till some time after the trial for larceny. Mr. Shaw thought they could
be found ; I afterwards heard that some one had sold three screws and nuts
and one screw without a nut, in Detroit; went there but did not find them.
They were worth one hundred dollars or more. The Miss Shaw that testi-
fied first, testified on the former trial of this case; I was present and heard
her ; she testified that she did not know what became of the screws ; she
said nothing about their beiny amy affair like the one now testified to ;
she said her father was at home all the evening.

W. L. CuurcH.—Was Sheriff of Cook county at time indictments
were found ; was not the person who made sale of house of Shaw, it was
Dexter, a deputy; some time previous to the finding of indictments I
heard several persons speak of Shaw’s character; I think the persons I
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conversed with Were the parties in several executions I had against Shaw;
I levied upon his stock of goods with those executions, and a transaction oc-
curred in reference to those goods that brought up his character ; that cha-
racter was bad ; I consulted Mr. Collins in regard to him; he said I could
send him to the penitentiary ; I will tell the whole story if desired; Mr.
Hurd represented one of the judgments on which execution had issued:;
I closed up Shaw on day of 1856 ; closed up Hamilton about
same time ; the judgment of Conkling & Co. was in no’ part satisfied ; the
goods did not sell for enough to pay executions previously put into my
hand.

Danren Mclnroy (on part of plaintiff;) Was Prosecuting Attorney at
time indictments were tried ; Shaw was acquitted on larceny case; I en—
tered a nole prosequiin the other ; do’nt remember testimony ; don’t know
whether Hurd was before the Grand Jury or not; if his name is on the
back of the indictment, I should think he was; I have no recollection
about it ; Hurd and Lavinia were witness for the people before the petit
jury im the false pretense case.

Cross.—I think if the goods were charged to be Hurd's and they prov-
ed to be the goods of Conkling & Co., I dismissed the case on that ground ;
that would have been the only cause; I know Hurd testified something
about Shaw’s getting some goods of him or that he had belonging to some
firm in New York, and representing he owned some land or something ;
I do not remember any thing out of the way in Hurd's manner or testimo-
ny ; Hurd took no part in the matter that I recollect but to be sworn as a
witness.

PLAINTIFE' S INSTRUCTION—Objected to.

If the Jury believe from the evidence that there had been conversations
between the plaintiff and the defendant about the land and the value of the
plaintiff’s property, yet if they further believe that after such conversa-
tions the defendant refused to accept the security of plaintiffs property
and sold and delivered to him the goods, relying solely upon the personal
credit of Hamilton and Shay and their note. and not upon the property,
then there was not probable cause of the procuring of the indictment for
obtaining goods under false pretenses, and if they further believe that said
mdlctmeuty as procured by the defendant, then the plaintiff is entitled te
recover damages.

The following are the instructions of defendant below, erroneously re-
fused by the Court.

3d Inst. The Jury are instructed that the endorsement upon the back
of the capias is not evidence béfore them to show that Shaw was arrested
ed upon the indictments in question.

4. Inst. The Jury are instructed that tofind for the plaintiff they must
believe from the evidence that Hurd prosecuted Shaw or procured him to
be prosecuted maliciously and without probable cause; that both malice
and want of probable cause must concur—that want of probable cause must
be clearly proved, and although malice may be implied from want of pro-
bable cause, yet it does not necessarily follow ; and although the jury be-
lieve there is no probable cause for the prosecution against Shaw, yet if they
believe from the evidence that Hurd had reasonable ground of belief that
Shaw was guilty of the crime alleged and acted in good faith, they will
find for the defendant.

6th Inst. If the jury believe that the prosecuting Attorney entered a



nolle prosequi in the case for obtaining goods under false pretences with-
out consent of the prosecuting witness, then they will find for the defendant
on the counts in the declaration, said counts being founded on that pro-
secution.

The Jury found for Plaintiff, §400. The def’t moved for a new trial,
which was overruled, and exceptions taken.

ERRORS ASSIGNED :

Ist. Giving 1 and 2 of PI'ff’s Instructions.

2d. Refusing the 3d, 4th, 6th and 8th of Def’t’s Instructions.
3d. The verdict of Jury was contrary to the law.

4th. Verdict of Jury against the evidence.

5th. The Court erred in refusing a new trial.

6th. The evidence does not warrant the verdict.
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