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MricnaeL Hamsrecnr,

DEFENDANT BELOW AND APPELLANT, |.
I

Freperic RoBensTEIN, [

V8§,

Appeal from Cook Circuit Courl.

and Joun Scowipr,
PrAINTIFFS BELOW AND APPELLEES.

Folio 3.
4,

10.

11.
13.

16.

Appellees and Appellant in an action of covenant; process issued March 2, 1855,

Declaration filed March 16, ’55, sets forth the making of a Lease dated October 4, 1854, by which
Hambrecht leased to the plaintiffs w. 50 ft. s. % lot 23, B. 115, 8. S. Add. to Chieago, for the consid-
eration in the said indenture mentioned, and for the further consideration of €375 by the plaintiffs to
thedefendant, then and there paid—from 4th October, 1854, to 6th July, 1857, at a monthly rent of $30.
That the defendant by said indenture did covenant for the quiet enjoyment of the premises by the
plaintiffs—they performing covenants on their part. That on the 4th Oct., 1854, plaintiffs entered into
possession ; and although plaintiffshave kept their covenants according to true intent, ete., yet they had
not been permitted to enjoy said premises; but on the contrary, on the 18th of J anuary, 1855, John F.
Horton and Schuyler F. Gates, who, at the time of making said indenture, and ever since, until the mo-
lestation and eviction of the plaintiff as hereinafter mentioned, continued to have lawful right and title
to said premises, did enter into said premises; and did by dug process of Iaw, thence expel, evict and
remove the plaintiff’ out of the possession of said premises. By means whereof, the plaintiff was put to
great trouble and iuconvenience, and paid in defending suit vs. Horton & Gates, $70 ; money in repair-
ing and fitting, $75; in removing furniture, $200; and paid to Horton & Gates and their assignec
““ as rent for the said premises, and as the mesne profits of the same,” $100. damnified in having lost
the considerations which they paid as aforesaid for the said term, $500; and injured in the occupation
of said premises so leased them, contrary to the effect of said indenture—to their damage $1000.

Plea filed March 30. =

Non in fregit conventionem—concluding to the country.

Similiter by plaintiff.

December 20, 1856—during November Term, 1856. Causetried by Jury, before Manierre, J udge.

Verdict for plaintiff for $450,11, and motion for a new trial.  On the 9th January, 1857, denied
and Judgment for $408,54, and appeal prayed.

These proceedings are all given as of the November Term, A. D. 1856.

BILL OF EXCEPTIONS.

At the trial of this cause, at the November Term, 1856, the following evidence was given, which
was all the evidence given in the case :

Plaintiff offered a lease from Hambrecht to Robenstein and Smith, date Oct. 4, 1854, by which he,
in consideration of covenants and agreements to be kept and performed by plaintiffs, «demised and
leased " to them thesame premises as set out in Narr. from 4th October, 1854, to July 6, 1857. Andin
consideration thereof, plaintiffs agreed to pay defendant for rent, $30 per month duaring term.

The rest of the lease is the ordinary printed form, and contains no express covenant on part of
defendants.

D. C. Beattie testifies on 224 October, 1854, an acting J. P. at Chicago, issued a summons
For. Ent. and Det. at suit of Horton & Gage vs. Robenstein & Smith.  Suit tried Oct. 23, and judgment
for plaintiffs, from which an appeal was taken. A writ of restitution afterwards issued by him, while
he was in the State of New York, does not know what became of it : never returned to his office ; shown
a complaint ; says it appears to have been sworn to before him on the same day summons was issued :
Beach collected costs and paid them to him ; but did not return writ—as Le cannot find it in his office;
Witness Docket produced and shown him ; identifies it ; it shows proceedings up to appeal to Circuit
Court, but no further. Title of cause same as in Circuit Court.

“ October 23.—Cause tried by Jury duly empanneled and sworn, who after hearing all the testimony,
rendered a verdict of guilty, in manner and form as charged in plaintifi’s complaint. Judgment of
Court on said verdict, that plaintiff have restitution of the possession of his said premises,” and costs, ctc.

Frederick Shibley testifies :

Knows parties was present when they made a bargain; about 1st of October, 1854, the plaintiff paid
defendant $200 cash, and gave a note for $150 at 6 months; Robenstein said $350 was too much for
the few things there were there. Hambrecht replied, O! the lease is worth that. They bought the
Jease and the furniture in the house. They spoke about the lease and other things ; they thought there
was more in the house than there was. There was a few things in the house; two or three old bed-
steads, two or three chairs, some decanters and bottles. T know one Beach ; he was a constable ; I was
there when he came ; another person came with him ; he wanted to put the things out of the house;
Robenstein told him to wait awhile; then Beach left and soon came again, and put the things out on
the side-walk ; Beach had a paper; didn’t read it; don’t know what it was; Robenstein & Schmidt
paid him §22 costs. I was at the trial before Esq. Beattie ; I know Ilambrecht ; he was there ; he took
the part of the present plaintiffs—then defendants in that suit. He went after a lawyer ; I don’t know
whether he got one or not; I didn’t stay to see; he went away before the suit was tried, and I went
away also.

Plaintifis then asked, “ Do you know of any expenses incurred by plaintiffs in removing their goods
on being turned out by the officer?” which was objected, and overruled; exception taken and question
answered as follows:  “As far as [ know, they paid me for moving them out and moving back;” the
paid me and three or four others who helped, $1 each. This answer afterwards excluded by the Court.

Plaintifls here introduced the records of Circuit Court showing dismissal of the appeal. Case
entitled,

Joux F. Horrox and ScuuyLer S. GaTEs,

V8, Appeal.

Grorae SmirH and Freperic Rusnesos,”

Order defendants not prosecuting appeal, that it be dismissed and procedendo awarded and judg-
ment for costs.

Schuyler A. Gates testifies—I know something of the suit against Hambrecht. He and a person
by the name of John, had a lease of the premises; lease seemed to be from one Steinbrecher to them :
they had no right to re-let or assign lease; we got possession of the premises under the proceedings in
the forcible entry and detainer suit against the plaintiffs and then re-leased them to the plaintifls,

Plaintiffs then asked the witness—* What was the value of the premises at the time of the evie-
tion of the plaintifls #” objected to by defendant, and allowed to be answered by the Court, and excep-
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tion taken. We were offered $50 per month for the premises in case we should get Robenstein & Smith
out of them, and get possession. (This answer afterwards excluded by the Court.) Plaintiffs were
evicted January 15, 1855 the lease from Hambrecht was in the preceding October.

The original lease was made by the owners of the premises to one Steinbrecher, then Steinbrecher
leased to Hambrecht and one John, together; and then Steinbrecher afterwards f).ssmned his interest
in the premises to me and my partnm we bought Steinbrecher’s interest in the premises, and lease,
about two years ago, in September or Outober, 1854. Previous to assignment to us, Steinbrecher had
re-let to Hambrecht and John, with covenant against assignment; he reccived rents of Hambrecht
and John till John’s interest was sold on execution to Hambrecht, where we refused to receive it, and
brought suit to recover possession for breach of covenant. 1don’t know of any rents being paid by Ham-
breet and John after the time we leased it to plaiatiffs. T am not able to find the copy of the lease we
got from Steinbrecher ; my partuer has it in his possession I suppose.

Plaintiffs asked, “ What was the value of said premises at the time they were leased by said
Hambrecht 7 which was objected to by defendant, allowed by Court, and excaptions taken. Aunswer—
+They were worth at that time, $50 per month.”

Frederic Robenstein—I am brother of one of the plaintiffs; when plaintifis paid Hambrecht they
said there is not much here; R.said the things are too dear. IHe answered, if the things are dear the
lease is worth $375; pldlﬂt‘ﬂs were to pay 3’»170 in 6 months, and gave their note ; they also paid $200
cash ; R. said, things not worth much. I. answered that makes no difference ; the lease is worth the
money ; note of $175 afterwards paid. T was there when my brother and his partner were turned out
of the house; it was on the 16th January, 1855 ; they paid $21 costs to Beach. The only things in
the house were a few old bedsteads, a few chairs, and a few glasses and decanters. They were worth
very little ; I do not know how much.

Plaintiffs offered complaint; defendants objected. Overruled. Exceptions taken and read in evi-
idence as follows :

Srate or ILuiNors, -
Cook County, -

John F. Iorton, of the City of Chicago, being duly sworn, complains that on the seventh day of
October, A. D. em‘hteen hundred and ﬁf'by four, the deponent and Schuyler S. Gates were jointly, Jaw-
fully entitled to the peaceable and exclusive possession of the premises situate in the City of Chicago, in
the State and Couaty aforesaid; known and described as the * west fifty feet of the south half of lot
twenty-three, in block one hundred and fifteen in the School Section addition to Chicago; and that
while the said John F. Horton and Schuyler 8. Gates were entitled to such possession, George Smith and
Frederic Runneston, unlawfully, and without any right of possession, entered thereon and took possession
of said premises althourrh the said Horton & Gates have demanded possession thereof in writing, and
that the said George Smith and Frederic Runneston are guilty of a forcible entry and detainer under the
Statute.

Forcible entry and Detainer.

J. F. IIORTON.
Subscribed and sworn, this 12th day of October, 1854, before me,
D. C. BEATTIE, J. P.

Appeal bond offered ; signature by Hambrecht proved ; objected to; overruled ; exception taken
and read. :

It is in the penalty of $200; conditioned as required by law. Parties are in the body styled
“George Smith and Frederic hunngston, but sign it “ Prederic R obenstein, George Schmidt.”

Fhe~e papers, comblaint and bond are found among the original papers in th(, appeal suit, and are
brought into court by the Clerk.

0. R. W. Lull testifies—I received rent from Robenstein and Smith ; they paid it to me for Ham-
brecht, and T receipted it in Hambrecht’s name ; the rent was not taken by Hambrecht but was left with
me till suit disposed of, which I paid to Iorton & Gage upon their demand.

Payment of $175 note admitted by defendant.

This is all the testimony of the plaintiff.

DEFENDANT'S EVIDENCE.

Michael Ryan—I was Deputy Sheriff in 1844. On the 20th Suptunbﬂl, 1854, I received this exe-
cution for surwce out of the Cook County Court Common Pleas, in favor of Karl Klein, and against
Hambrecht and John, and I levied on the interest of the def endants on a lease of the w. 50 ft. of s s. ¥
lot 23, B. 118, 8. 8; th(, lease was sold and bid off by the detundant Hambrecht, and I made this cer-
tiﬁcate of sale to him. I also levied on personal property and sold same to $97.

Henry Stupp testifies—I bought the personal property sold on execution against Hambrecht and
John, and afterwards re-sold it to Hambrecht, and he retained it in the house. The things in the honse
were worth $300 or $400, when Hambrecht sold to plaintiffs.  One of the plaintiffs was in my house be-
fore they bought, and said they were going to buy things; and that Hambrecht asked them $300 or
—400 for the furniture or furniture and lease; I can’t tell exactly.

PLAINTIFF’S INSTRUCTIONS.

If the Jury believe from the evidence that the plaintiffs were evicted from the premises under legal
process, and a paramount title, and that the defendant had notice of that suit under which the plaintifis
were evicted, and a reasonable opportunity furnished to him to defend the suit, and was present for that
purpose at the trial, and that it resulted adversely to plaintiff, and that they were evicted thereof under
that, then they must find for the piaintiffs.

2d. If the Jury find for the plaintiffs, then the measure of damages will be the consideration money
paid with interest, together with all costs which said plaintifts incurred and paid in the suit by which they
were evicted ; and also the amount of rent which had been paid in advance to Hambrecht (if any was
so paid) for time subsequent to their eviction.

3d. If the Juryfind from the evidence that the plaintiffs were evicted from the premises demised to
them by defendant, by due process of law under valid judgment, and that the defendant had received
due notice to defend the suit in which said judgment was obtained, and under which they were evicted,
and that the defendant did appear and defend said suit, that such judgment and eviction are sufficient
proof of paramount title in the party by whom the plaintiffs were evicted.

To the giving of which the defendant then and there excepted.

Dereypaxt’s Instrucrions.—1st. If the Jury shall find that the lease declared on does not con-
tain an express covenant of quiet enjoyment, they will find for the defendant, as the law does not imply
one which was refused.
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“2d. The Jury are instructed that the assignment of a lease by operation of law is not such an
assignment as amounts to a breach of the covenant against assigning.

“3d. If the Jury shall believe from the evidence, that the money paid by the plaintiff to the de-
fendant, was paid for the furniture in the house, or good will of same or both, and not for the purchase of
the lease, then, although they may believe that the defendant executed a lease, and that the cove-
nants of the same were broken, they will find for the plaintiff only nominal damages.”

To which was added by the Court—*“TUnless the jury shall find that a part of the sum claimed
was paid by plaintiff on account of costs in defending the suit—in which case they will find for the
plaintiff, for the. sum re-paid, if they shall also find that he was evicted from the premises by title
paramount, and that defendant had due notice to defend against the same.”

To the giving of which as amended, and refusing it as proposed, the defendant excepted.

¢ 4th. It was the duty of the plaintiffs when sued by Horton and Gage, to notify the defendant
Hambrecht, of such suit in time to enable him to appear and prepare his defense, and also to re-
quire him to appear and defend it. In default of such notice, the Jury will find for the defendant
unless the plaintiffs have proved in the present suit that the title under which they were evicted,
was a title paramount to and prior to that under which they held under the defendant.

“5th. 1t the jury shall believe from the evidence, that the part payment of the sum claimed
to have been paid was the purchase of the furniture or other things, as well as of the lease, they

will deduct the value of the furniture or things from the said sum, and give a verdict, if at all,
against defendant ouly for the lalance.

Which two last instructions were given.

When the jury retired and found for plaintiffs $408, The defendant thereupon moved for a
new trial, which was argued, overruled and exceptions taken.
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