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'STATE OF ILLINOIS—THIRD GRAND DIVISION,
Supreme Court théreof‘, Apml ter;r}:, 1860,

-JOHN E: CONE }
s,
ADAMSON B. NEWKIRK.

POINTS OF APPELLANT.. ..
oI, SPAY FLies grad

i

+The il shows gound of equitable relief, L

}Uﬁé///' . 18 /%M“ 2 Story’s. Eq. I § 892k ebgeq..:-

22 Ly 3)7’: SR Y Ringie vs. Penrose, 2 Scam., 515,
1I.

e

»* :The answer not being upon oath is a mere pleading,.and s, such is to
:be taken most strongly ng:xihs; fgh'c' I‘)l(‘,‘ﬁ‘!d.él". L UG
S T Daniell's Gl Ding 27250
4 Scam., 20; 4th Gilm., 429,

III.
The answer having set up affirmative matter as the true and only con-
sideration of the assignment, tho defendant is bound to show the suffi-

ciency of the consideration in law, anl to cstablish the faet that the
assignment was made upon it; and failing in this, the cquity of the bill

i3 \'artuullly confessed. 3 o yk/\( \/4//‘7~ {53%%& 7é,
B Loy G 8sr Dy i A

R
Zeois LEILG INKiaY fekL

1

1V,

The answer claims that the defendant w;is_.?p_sq JSaelo, _‘,b.y_r the relations
of the parties, entitled to the assignment without any consideration, bus
disproves it by the ‘fict stated, and the cquities of the parties are. to.bo
tried -upou'this elaim* > 7 !

v

There is no legal evidence that the ,éiogg-.:wt,.b'_ctween;\,"V;g:ight an:l‘com
plainant was to be for the benefit of d}fon_d;gnc; nor was it the duty of
complainant, by reason” of 'his” beitig agent or attorney, to give the de-
fendant, without reimbursement or sccurity, the benefit thereof.

\ P_eljljy.‘._\;s',,M_cfH__fz.nry, 18 IIL., 227,

s Bruce vs. Roney, 18th 111., 69.

S R LG ek B VI

The deferidant could ndt have made such a contract with Wright (i. c.
upon such terms) in his own name, nor enforce the same against Wright,
but upon the performance of the services by the complainant as therein
stipulated. ~ See sec. 119 Cr. Code, Purple’s Statute, p. 330.

t T T L
E OIS e R

Upion' the, pleadings and* proofs the complainant'is entittled’ to' the ro-
lief prayed.

JOIN E. CONE, Appel't, in prox per.
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Supreme Cowrt of Minois—Third Grand Division.

APRIL TERM, A.D.1860.

O e O C— -

E7
JOHN @ CONE, ]
VS, .

ADAMSON B. NEWKIRK. f

POINTS OF DEFENDANTS IN ERROR.

The abstract of the record furnished by appel-
lant s insuflicient, and incorrectly sets forth the ans-
wer and the evidence.

The record shows the following statement in
answere

“That defendant, believing the title of the said
Wright to the lands in said contract mentioned, to be
valid and legal;—and having a valuable tract of land
of his own, the title of which v as effected in the same



2

svay, and which title was then in litigation, and the
settling of which would settle the questions involved
in the title to the lands, in said contract described,
had been for a long time $rying to negotiate for the
purchase of the same from said Wright, and for that
purpose went to Racine repeatedly, and spent some
time there, and in all respondent spent much money
and time in trying to buy the lands in question, or in
some way to get an inferest therein in the same, and to
close the matter the best possible way for your respond-
ent's intorest; the said Cone was sent by respondent
to Racine,—your respondent furnishing him money to
pay and paying his expenses, and at the same time
being under the salary and employment of respond-
ent and fully authorizing lim 1o act in the premiscs,
and while so acting aud for ve-pondent’s bencfit, the
contract in question was made ; and shortly after com-
plainant’s return to Chicagoyithe complainant, as in
duty bound, and as he ought to have done, assigned the
same to rvespondent, and the same was placed on re-
cord with the prigeity and consent of said Cone ;—and
that said Cone had not then nor has now- any interest
therein; that respondent since then had been proceed-
ing to get possession of said land, and that whatever
complainant had done in the premises had been un-
der the retainer and employment of defendant.”

The abstract as to G. W. L. Cone,states that Cone
testified that witness ¢ afterwards saw it, (the agree-
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ment of copartnership,) in possession of defendant,

who refused to execute it.”

The record shows that Cone testified : * I after-
wards saw it in the possession of defendant, and the
defendant then said to me ‘that he should not exe-
cute it saying that ‘¢ was not written ashe under-
stood the contract)” e, Except this, G. W. L
Cone’s deposition is correctly stated in abstract.

The deposition of W. H. Bradley states, Neu-
kirk was security for costs in the suit he testified con-

cerning. &

JOSEPH N. BARKER,—States that he had
two or three conversations with Cone as to the pur-
chase of the Wright land in which Cone said “that
he had found this defective title; that he was nogoti-
ating for the purchase of the Patent title from a M,
Wright of Wisconsin ; that ifhe succeeded in getting
it for a nominal sum, it would be the best thing for
Dr. Newkirk he had ever got, up, as the lands were
valuable ; that he, Cene, had gone two or three times
for that purpose ; and that he went up and concluded
an arrvangement for onetenth for prosecuting ; that he
had to taket in his own name as he could not ¢ffect an
arrangement in defendant (Newlirk's) name.”

Proves the Wright contract referred to in bill,
and the assignment on the back of it. See exhibit. /
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Date of Wright's contract, 21st Sept. 1854, as-
sigmanent dute Oct. Tth, 1854.

Qs % § }7 “Z"afy Proves the making of the $500 a year contract,

L /12, Jlu\g,]

W,% 2, Z{.«)}y

T

and the receipt of payments thereon. See exhibit.

Date of contract 20th March 1854. Receipt of
350 on Sept. 29t% 1854, (which was cight days after
date of Wright's contract.)

Iroves, letter exhibit 4}', wherein. Cone speaks of
Lis indention to meddes @ contract in his own name, and
to do so for Dr. Newkirk, and asks Newkirk if e
shall do so. See exhibit.

Testifies that Cone occupied the same office with
Newkirk from spring of 1854 until August 1855
(which was for nearly one year after assiyninent.)

WILLIAM REDHEAD,—Testifies, Cone and
Newhkirk occupied the same office from 20th March
1854 to mid-lle of August 1855.

To the making of the contract of $§500 per year,
in the spring of 1854, and heard Cone say in the sum-
mer of 1854 that he was working for Newkirk under
that contract.

That Cone did work for Newkirk under that
contract until August 1855. Witness occupied -the
same office with Cone and Newkirk.

That Newkirk sent Cone three or four times o
Ruacine, in the summer of 1854, to purchase the interest
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of Wight in land on Plank Twad, in section G ; also
other lands at Brush 1Till. 1leard Newkirk give in-
structions to Coune at different times when Cone went

to Racine.

That Cone left lettcr exhibit 4, (see exhibit,) for
Newkirk, with witness at the office ; and while New-
kirk was reading it Cone came in; they talked the
matter over. Heard Newkirk ask why he wanted to
take the contract in his own name.  Cime said, by so
doing he could get alurge preportion of the jmoperty
for Newkirk. Newkirk told him to go o, and ('me
suid “ If he should take the comtract in his own nume, *
he would assign it to Newkirk, and it would Le all the
same as if he had taken the contract in Newhirk's
name  That one or two days after Cine returned
from Racine, he said he hud succeeded in getting one-
tenth of the property for Newkirk, worth «bout
$30,000.

States farther, in regard to the same couversa-

tion in 52d crossinterogatory.

States further as to the $500 contract and over-

drawing the salary by Cone.

Qs X 4% pede S States as to Newkirk’s refusal to sign co-part-

nership argreement, because it would include #k¢ sud-
sequent purchases from Wright.  This was after the

assignment of the Wright contract.
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SEYMOUR—Testifies to a conversation in Aug-
ust, 1855, between Cone and Newkirk, in regard to
the $500 a year contract—*“Newkirk said Cone was
at work for him for $500 a year, and had been for
more than a year; and that he (Newkirk) had over-
paid him, had paid some $2,000; Cone said that was
so, but he (Cone) wanted to know what he was to

have for the future.

That in August or September, 1854, he met Cone
in the street, who told him he was going out of town,
asked where ; said, as I recollect, was going to Racine
to see Mr. Wright on business for Newkirk.

O'DONNELL.—Testifies that in the spring of
1855 Cone said ke was working under a salary.

APPELLEE CONTENDS.

/y That there is no equity in the bill, as “a court
of equity will never lend its aid to diveft an estate
for a breach of a condition subsequent.” 4 Kents
Comts. p. 129, 130.

2? That apellant has entirely failed to prove the al-
legations of his bill as to fraud on the part of the de-
fendant ; and that there is no evidence to show that
the agreement to go into copartnership, buy books,
&c., was the only consideration for the assignment of

the contract in question.




i

9 That the evidence shows that Cone was working
for Newkirk under a salary of $500 a yuar, at the
time this contract was made, and for nearly one year
afterwards, both parties all that time occupying the same

office.

/] That the evidence shows conclusively that Conc
took and entered into the contract with Wright for
Newkirk, and for Newkirk's benefit, and that he was
therefore imn duty bound to transfer it to Newkirlk;
having done éo, he cannot maintain this bill to set
aside the assignment. Whether he took, as the
agent of Newkirk, under the salary of $500 per
year or not, is immaterial ; if the evidence shows
that in taking and entering into the contract, he did
so for Newkirk, or as Newkirk's agent, he was in
duty bound to assign it to Newkirk, whether he re-
ceived any consideration or not. And if he entered
into the contract for Newkirk's benefit, and after-
wards assigned it to Newkirk, it appears to us he
could not sustain this bill upon the ground of want
or failurc of consideration. It is a settled principle
of equity “ That where a person undertakes to act as
the agent for another, he can not be permitted to deal
in the matter of that agency upon his own account,
and for his own benefit, and if he takes a conveyance,
in his own name, of an estate, which he undertakes




S

to obtain for another, he will in equity be considered
as holding it in trust for his principal.” 7 Paige
Chy. Repts. p. 853, Parkest vs. Alexander 1 Johns.
Chy. Repts. p. 394.
BARKER & TULEY,
For Deft. in Error.

B e G B
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SUPREME COURT OF THE STATE OF [LLINOIS.
THIRD GRAND DIVISION.

’

APRIL TERM, A.D. 1860.

JOHN E. CONE, ]
=
! 8. v Appeal from Superior Court, Chicago.
l
ADAMSON B. NEWKIRK. |

ABSTRACT OF RECORD.

e e
RECORD.

1 Tuis was a proceeding in Chancery, to have a certain writing of agreement

B delivered up, and an assignment endorsed thereon, cancelled, instituted by the

-/ 11, /7 -Appellant against the Appellee.

, 2=z Bill filed in the Cook County Court of Common Pleas, in October, 1855, alleg-

i o ¢ -i"ilng that Complainant, in Sept., 1854, made an agreement in writing with one
Wright, of Wisconsin, by which said Wright, in consideration of the services of
Complainant, was to convey to him, his heirs, cte., certain lands situated in and
about the city of Chicago.

4 And that an agreement was entered into between said Complainant and Defend-
ant, for an assignment to said Defendant, of the contract with Wright. That

3 Defendant was to pay indebtedness of Complainant, amounting to about $1,300,

4 purchase for him law books to the amount of $700, and enter into a partnership
with said Complainant in buying and selling real estate, and dividing profits, ete.
Also, that said Defendant was to employ Complainant as his attorney and counsel
in all litigation then pending between the Defendant and other parties, and in all
future litigations, when the title to or interest in land came in question.

4 And that in pursuance of this arrangement, Complainant made a schedule of his
debts, a list of law books to be procured, and drew duplicate copies of the agree-
ment, as to partnership and employmeént, in accordance with memoranda made by

5  Defendant, and signed and sealed this said agreement, and delivered them to
Defendant to be executed.

And that upon the assurance of the Defendant, the said agreement had been
signed by him; and that he had-alveady made arrangements to pay the debts of
Complainant; and had ordered the books selected by Complainant; said Com-
plainant endorsed upon the Wright contract an assignment to the Defendant, on
the 7th October, 1854.

Cr

5 And that said agreement, so endorsed, was taken from the office jointly, occu-
pied by Complainant and Defendant, by the Defendant, on the same day, without
the knowledge or consent of the Complainant, and without delivery thercof to
him, and filed for record. .
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And that the assurances of the Defendant, as to his signing the partnership
agreement, was false; and that after filing said Wright agreement with the assign-
ment aforesaid, the Defendant refused to pay the debts, procure the books, or sign
the agreements; and that these undertakings of' the Defendant was the only con-
sideration of the assignment or agreement to assign said Wright contract.

The bill prays that the agreement between said Complainant and said Wright
may be delivered up, and the assicnment thereon endorsed, cancelled, and for
other and further relief.

The answer (not under oath) admits the making of the Wright contract, to and
with Complainant, but denies that its consideration on part of Complainant were
professional services to be rendered to Wright. (See Wright Cont. p. 15 R.)

°

And denies that agreement for the assignment, set out in the bill. Also the
consideration of the same, saying that what the bill alleges is false, but that the
facts are truly set forth in the answer. And alleges that at the date of the
Wright contract, and before and after Complainant was the attorney and agent of
the Defendant, and bound to devote all his time to the affairs of the Defendant,
who was paying a stated salary therefor under a contract, a copy of which is
made an exhibit. (See p. 17 R.)

And that the Defendant had endeavored to buy of Wright the land mentioned
in said contract, or some interest therein ; that said Complainant was sent by him
to Racine, as his agent, to close the matter; and while so acting, and for the
Defendant’s benetit, the contract in question was made, and by said Complainant,
as in duty bound he ought, was assigned to the Defendant, and was placed on
record with the privity and consent of said Complainant, and that said Complain-
ant, had not then, nor has now, any iuterest in the same.

The contract between Complainant and Wright contains these clauses: ¢ That
the said Wright in consideration of the services to be performed by the said Cone,
as herein after specified.” (P. 14 R.) ¢ Said Cone in consideration, ete., agrees
to recover the property above deseribed, sold under an exccution irom Municipal
Court, etc., and for that purpose, prosecute to find judgment, any suit or suits
which may be necessary for that purpose; and to use all reasonable diligence to
accomplish the same, and to clear the title to the property aforesaid, as soon as the
same can be done by due course of law.” (P.15 R.)

The pretended contract set up by Defendant, as the one under which the Com-
plainant was to devote ALt nis TiME to Defendant’s business, and attached to the
answer as an exhibit contains the following clauses: ¢ John L. Cone <

party of the first part, * Adamson B.Newkirk * * * of thesecond part.’
To examine records in the office of said county, * and enter in a book, ete., . ¥

minutes or abstracts of the title to such tracts of land as in the opinion of said
party of the first part are worth entertaining, ete. “ And to do such other
PROFESSIONAL business as the said party of the second part may require him,
(the said party of the first part to do, ¢n and about his, the party of the
second part’s ) OWN BUSINESS, and not otherwise.” “ The party of' the second part
agrees to pay the party of the first part the sum of five hundred dollars per
annum for his services to be 7endered as sroresam.”

G. W. 1. Cone testified that lie occupied office with Defendant from May, 1854,
to August, 1855, Was considerably acquainted with the business transactions of
the parties. Knew of the contract set up by Defendant, also, that a notice was
made by Complainant and sent to and received by the Defendant in April, 1854,
terminating said contract. That during the summer of 1854, numerous attempts
were made Dy the Defendant and by Complainant for Defendant to purchase of
Charles S. Wright, of Racine, Wis., certain lands in the city of Chicago, and
other lands in Cook County, which attempts to purchase failed. Negotiations
were kept up until and during the following winter. In latter part of winter saw
Wright and Defendant together ; then heard conversation in relation to purchase.
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4

[Nore.] The above is all the evidence in the case touching the assignment;
there is a large amount intended by the Defendant to establish the existence of
the contract set up in the answer as a defense, which the Complainant conceives
to bz irrclevant to the case, and therefore has omitted it in this abstract.

The Defendant filed his cross biil for the purpose of setting a judgment at law
in Dar of Complainant’s equity, alleging that Complainant had recovered damages
in said suit, for the breach of the agreements mentioned in the DLill as the con-
sideration of the assignment. 3

The answer to cross bill denies the bar, and sets out the declaration in the snit
at law ; also, alleges that the contract set up in answer to original bill, was ad-
judged terminated in April, 1854, betfore the date of the assignment.

To the answer to the eross bill no replication was filed. Upon the case thus
made, the cause was heard in the Court below and decree entered dismissing the
said original bill at the costs.of Complainant,and the cause is brought to this Court
bo appeal, and said Complainant excepts to said decrce of the Court below and
assigns the following errors:

1st. The Court erved in dismissing said bill.

2d. The Court crred in not granting the prayer of said Complainant for the
relief asked.

. 3d. That upon the pleadings the burthen of proof ought, by said Court, to have
been cast upon the Defendant to support his answer and the bill to have been
taken as virtually confessed, and said Defendant ought to have been held to strict
proof of his affirmative allegations aslaid, and said Court erred in not excluding
the testimony of Defendant’s witnesses, in this, that it did not support the allega-
tions in said answer contained.

JOHN E. CONE, 7n person.
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