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STATE OF ILLINOIS, SUPREME COURT.

THIRD DIVISION,
APRIL TERM, A. D., 1863.

JESSE C. BOYD, Pluintiff in Error.
vs.

JEREMIAH KOCHER, Deféendant in Ervor.

BRIEF ON THE PART OF DEFENDANT IN ERROR:

This was-an-appeal-taken-by—the-Plaintiff in Error, who
was defendant in the Court below, from a judgment rendered
against him before the Justice of the Peace in Lee County, to
Circuit Court in said county. The judgment was rendered
lefore the Justice of the Peace on the 24th day of March, A. | : e -

D., 1860., gweth b shpheish aneo =l T B - Ak Al oofafee -
The Justice of the Peace made out a transcript of the pro- fich wonide ol bl e w267
ceedings before him and certified to the same under date 2 oA Aeridy ($boe
of April 7th, 1860, and lodged the same in the Clerk’s office it |
ofthe Lee County Circuit Court, on the 8th day of May, 1860.
The Clerk of the Circuit Court did not docket the appeal
until the 14th day of May, 1860, and afterwards on the same
day the Court dismissed the appeal for want of prosecution.

il

Itis claimed that the appellee in the cowrt below had no
right to appear and have the appeal dismissed for want of
prosecution, inasmuch as he had not been served with process
from the Circuit Court.

This appeal was taken nnder the 60 section, chapter 59th

of the Revised Statutes, Scates' Comp., P. 708, which pro-
vides as follows :

2

The 61st scction of the same chapter provides as follows :

“Or the appealing party may file his bond in the office of
the Clerk of the Cireuit (ourt of the proper county, within the

time aforesaid, which bond shall be approved by the clerk;



upon the filing and approval of which bond, the clerk shall
issue a supersedeas, enjoining the Justice and corfstublc from
proceeding any further in said suit, and suspending all pro-
ceedings in relation thereto, and shall issue a summons to the
appellee, to appear at the term of the court, to which the ap-
peal is returnable, which summons shall be served and re-
turned as in other cases.”

This section only authorizes the clerk to issue a summons
to the appellee, when the appeal is taken by filing the bond
in the clerk’s oftice; and the statute no where requires the
clerk to issue a summons to the appellee when the appeal is
taken by filing the bond with the justice.

The 64th section provides for issuing a summons to “a co-
plaintiff or co-defendant when they do not join in the appeal,
but ithas no reference to the present case.

Keeping this distinction in view, the opinion of this Court
in the case of “Iooper vs. Smith,” 19th Tl 53, will not con-
flict with the construction of this statute above suggested.

a2
O,

The case of “Wells vs. Hicks,” 27th Tlls. 345, is an express
authority upon this point. In thatcasethe Court remarks :

“While it is admitted that the appeal was taken strictly
according to the provisions of the statute, it is complained tha &
that does not provide for giving notice of appeal, to the
owner of theland.  This is an objection against the statute,
and unless we hold that it is void for that reason, we can af-
ford no relief for that cause. It was his duty to take notice of,

< umaONow the appeal.”

Wells vs. Wicks 27th Ills., 345.
4

This construction bears a perfect analogy to the practice .

in removing causes from the Circuit to the Supreme Court. If
an appeal is taken, and a bond filed in the court below where
judgment is rendered, the appellee is bound to follow the
appeal and take notice of whatever proceedings are had g
the court above, and no process is necessary to give the Supreme
Court jurisdiction. On the other hand if the case is remove
to the Supreme Comrt by writ of Error, and the bond filed
with the Clerk of the Supreme Court, the law and the prac-
tice require that the defendant in error shall be served with
process.
5.

It would seem that the Plaintiff in Error was practicing, in-
this case, upon this construction of the statute. 1le filed his ap
peal bond before the Justice ofthe Peace on the 2Sth day of
March, and although the Justice made out the transcript and
lodged it in the Cireuit Clerks office, yet the appellant, took
no step to procure a summons to be issued against the ap-
pellee, up to the 14th day of Mewelr; 1860, at which time, the
case being on the docket, the Circuit Court dismissed the
appeal for want of prosecution. We respectfully submit, that
to permit the appellant (Plaintiff in Error) now to complain
that he did not have the appellee, in the Court below,
served with summons on the appeal, would in effect allow
him a premium on his own laches.

EDSALL, DEWOLF & PINKNE Y, for Defendant in Ervor.

o
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STATE OF ILLINOIS —SUPREME COURT,

THIRD DIVISION—APRIL TERM, 1861.

JESSE C. BOYD, Plaintifl in Error,
V8,
JEREMIAH KOEHER, Defendant In Error.

B T e ——

ABSTRACT OF THE RECORD.

This cause was originally brought before a Justice of the Peace,
_ in Lee county by appellee, against appellant, and taken by appeal
to the Circuit Court of said County of Lee.

pl  Shows that a summons issued from the Justice of the Peace,
with a proper return of service, by Constable thereon,

2 Transcript of the Justice of the Peace.

3 Transcript filed, and suit docketed on the l4th of May, A. D,
1860, and that said 14th day of May, was the 8th day of the May
Term of the Circuit Court of the County of Lee,

4  Defendant in error by his Attorney, on the said 14th day of

" May, (being the same day the suit was docketed,) moved the Court
to dismiss the appeal for want of prosecution. The Court sustain-
ed the motion, dismissed the appeal, and awarded procedendo to
Justice of the Peace.

BRIEF AND AUTHORITIES.

1  The appeal in this case was docketed on the 14th day of May,
A. D. 1860, and on the same day, being the 8th day of the May
Term, A. D. 1860, of the Lee County Circuit Court. Defendant
in error entered his appearance, and the Court on his motion dis-
missed the appeal for want of prosecution, and awarded a writ of
procedendo to Justice of the Peace. The plaintiff in error ques-
tions the correctness of these proceedings.

See 19th of 111, 53.

The appellee was not served with process, neither was the appeal
filed and docketed ten days before the first day of the Term.
See 19, Ill., 53.



2
ASSIGNMENT OF ERRORS.

lst. The Court erred in dismissing the appeal, for the reason
that the appeal was not filed ten days before the first day of the
Term.

2d. The appelles had not been served with process, and could not
be considered in Court to receive its judgment,

3d. The Court erred in dismissing the appeal, for the reason that
the appeal was filed and docketed on the 8th day of the May Term,
of said Court, and the Court on the same day allowed the defen-
dant in error to enter his appearance, and on his motion, made the
same day, without the docket being called in its order for trial, dis-
missed the appeal for want of prosecution, and ordered a writ of
procedendo.

4th. No summons was issued to bring appellee into Court to re-
ceive its judgment.

5th. The Court erred in dismissing the appeal on the same day the:
suit was docketed without the cause being called in its order for

trial.

6th. The Court erred in dismissing the appeal without the defen-
dant 1n error being in position where he could have been forced to
trial,

Wu. E. IVES.

GrAY, AvirY & BosHNELL, for Plaintiff in error.
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SUMMONS.—Sold by Hawley & Gilbert, Bookscllers, Dixon, 11,

STATIZOF ILLINOIS,

The People of the State of Ulinois, to any Constalle of said County, GREETING : '} |

County.

You are hereby commanded to SUMMON .

NN =

. day of.

for a failure to pay. ..~

directs.

/.&“/

Given under my hand and seal, this

______ 0 lppo ar before mo

| ’ s
' |l " answer the complaint %)W/G/Z /U"%(/I/
‘ .

. a certain demand, not exceeding one hundred dollars,

vl Tyl

gt my office in

A. D, ISJﬂut 3 /

o'clock,

and thereof make due return as the law

(7{(, 7l e CL/ sl
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APPEAL BOND.—Chicago Demograt Print.

in the State of Illincis, are held and firmly bound unte

pzc’r‘/w/u P Aﬂrd/w

Yk,

heirs, e\ecutors and addinistrators, jointly, severally and fighly by these presents. Witness our hands and seals,

lawful money of the 72fn/cd States, for the payment of which, well and trufy to be made, we bind .ourselves, our

this

day of oo CA A. D. 187¢ %(/ ]
The conditicn of the above obligation i such, That whercas the said a/ 7/ ZJ 7 ‘

d/the dmg day <f Jé/a" 4/ A D lvséybefm'\e.

usticg of hc Pepee fopthe saxd wty of L0
recover a judgment against ﬁﬁ/i;myn boundcn / »é: 7
for the sum of % ‘
from which judgment the -saj /'7;1/ /@ 7

‘has taken appeal to the Coé %c count of' ZZ/{/ aforesaid, q
and State of Illinois. Now, if the sald /

shall prosecute his appeal with eflect, and shall pay whatever Jud"’m(}llt may be rendered by the Court upon dis-
missal or trial of said appeal, then lhe abovc offligation to be void; otherwise to remain in full force and effect.

Approved by me at my office, this
day of at !Séﬂ

A ol o

ra
[o/rd/f 720
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y Y %me

Justice oi thwe Peace.

e

/ (,"’/ / J/ . ‘
/ /

/ / VP / //- /’/ 4
/j////;//(/ Z r// // / 277 l:('//A'/_/ f/,//;‘/;, ,/-/

// O rnil? Lo 12 Ay oy
s e e s g 7 /// 2ol //// // '&M///
" S it e Cisff

“Z




e W g
\&M\wﬂ i i@m\x& ox\}f \ Vﬁ mf&\w e M&

2 S U o
&\\ i \W k Q%Nm/&ww% (’ha%v\c

ARy e L

e m Mm\,m “x(\p\m\s
km %\m&\ \Ju\b\ aﬁ’w |
W& N |

: \\\m\ Qﬁm\h(\/\/\(m \&MQ
bk m\m\ btk b e

%\\) S wwm \\\\ uw w w\)\ \0 wvw
f k\ﬁ&”é

0\ \m\- \ X (AVANOVN
: \AM\&@W\& D SM \§§ \ XM
\J\m&c\& A }
\X \\\&Q\ \5 wv @N\)\ Xvw Q cwvx
\&\\\\?\A‘ \N\}\.\ul\i &Q\\wﬁi Mwm&s ww\r& uw\w\»\)

Mw \Vm%&
\(\N\&W\N\Q W\ A k\ \Dw
bAS e mw\m Y




TS ) WA RPN W b o
\W&i)\w\m Buncw Ny Wi st i a\x\mw

//17 a4 ///// S5 = //7 / p// 2 ///ZZ/J/// 27 1
'{/4‘%/” Lrioty 7 7] e 2230 o / Z /_;T jlk / y >
,///ﬂ/ﬂf’ /ﬁff/// M /’// D 20 L4, / //’ / /ﬂ//ﬁﬁ?////

//W e Ol gt WMM// 5/ 2

PROCEDEINDO. Printed at the Republican & T2 erraph office, Dixor.

a STATE OF ILLINOIS. g5

QZ ﬁt The People of the State of Illinois,
Vi muf/ . Lsquire, a Justice of the Peace in and fer the
County aforesaid, GLRELETING,

Al hough late lyl a ce1tam suit then lately instituted and depending before you, between

plamtlﬂ and .. %J/ é a@ e ; . ] defendant
WM/// / W

wherein you hac7nde1ed _]u(]gment in mvm of the agud

against the said % é [7 pé thelem for the sum of~ %M/L/ ................
et Dollars, and, —
besxde costs, from which said judgment the said /%,& é 7 ﬁé

took an Appeal to our Circuit Court for the County afox eshid, whereupon 3ou cntirely sta)f( d
all proceedings in relation thereto, yet, inasmuch as such ploceedmns have been had upon said
appeal in our said Circuit Court that the sad judgment, by you so rendered ae aforesaid, re-
mains in full force and effect in all respects as betore the talking of said Appeal, and execution
of said judgment remains to be done according to law as appears to us of record :

Now ‘wherefore, we (ommand You, That w ithout further delay you proceed on said judgment,
in such manner as the law directs, in all 1espec S,as th said appeul had never been taken.

e @

WinNgss rwr mA aw  Clerk of said Court,
and the seal the1 eof, at.... AYA vy in said County
this /3 “  dayof M o A. D. 186 ¢.

%xf%{/ / '/,4//(//;//‘//%4/ Clerk.
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>~ The party desiring such appeal may file his |,
-<-bonu in the oftice of the Justice whe-shall-have rendercasthe - -
. judgment: such bond to be approved by such Justice, whosc |
duty it shall be to suspend all proceedings in the case; and if |
execution shall have been issued he shall recall the same, and
who shall within twenty days after receiving and approving
of the appeal bond, file the same in the oftice of the Clerk of the
Circuit Court, together with all the papers and transeripts of
the judgment he had given, with.a certificate, under his
| hand, $hat the suid transeript and papers, contain a |
full and ‘perfect statement of all the proceedings before him.” ‘
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STATE OF ILLINOIS—SUPREME COURL,

THIRD DIVISION—APRIL TERM, 1851,

JESSE C. BOYD, Plaintifl in Error,
V8,
JEREMIAH KOEHER, Defendant in Error.

ABSTRACT OF THE RECORD.

This cause was originally brought before a Justice of the Peace,

in Lee county by appellee, against appellant, and taken by appeal
to the Circuit Court of said County of Lee.

pl  Shows thut a summons issued from the Justice of the Peace,
with a proper return of service, by Constable thereon,

o

Transcript of the Justice of the Peace.

3 Transcript filed, and suit docketed on the 14th of May, A. D
1860, and that said 14th day of May, was the 8th day of the May
Term of the Circuit Court of the County of Lee,

4  Defendant in error by his Attorney, on the said 1dth day of

© May, (being the same day the suit was docketed,) moved the Court
to dismiss the appeal for want of prosecution. The Court sustain-
ed the motion, dismissed the appeal, and awarded procedendo to
Justice of the Peace.

BRIEF AND AUTHORITIES.

1 The appeal in this case was docketed on the 14th day of May,
A. D. 1850, and on the same day, being the 8th duy of the May
Term, A. D. 1860, of the Lee County Circuit Court. Defendant
in error entered his appearance, and the Court on his motion dis-
missed the appeal for want of prosecution, and awarded a writ of
procedendo to Justice of the Peace. The plaintiff in ervor ques-
tions the correctness of these proceedings.

See 19th of 11, 53.

The appellee was not served with process, ncither was the appeal
filed and docketed ten days before the first day of the L'erm.
See 19, 111, 53.



2
ASSIGNMENT OF ERRORS.

Ist. The Court erred in dismissing the appeal, for the reason
that the appeal was not filed ten days before the first day of the
Term.

2d. The appellee had not been served with process, and could not
be considered in Court to receive its Jjudgment,

3d. The Court erred in dismissing the appeal, for the reason that
the appeal was filed and docketed on the 8th day of the May Term,
of said Court, and the Court on the same day allowed the defen-
dant in error to enter his appearance, and on his motion, made the
-same day, without the docket being called in its order for trial, dis-
missed the appeal for want of prosecution, and ordered a writ of
procedendo.

4th. No summons was issued to bring appellee into. Court to re-
ceive its judgment.

5th. The Court erred in dismissing the appeal on the same day the
suit was docketed without the cause being called in its order for
trial.

6th. The Court erred in dismissing the appeal without the defen-
dant 1n error being in position where he could have been forced to

trial,

Wu. E. IVES.

GRrAY, AvEry & BusHNELL, for Plaintiff in error.
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STATE OF ILLINOIS, SUPREME COURT.

THIRD DIVISION,
APRIL TERM, A. D., 18683.

JESSE C.' BOYD, Plaintiff in Error.
: Vvs. e '
JEREMNIAH KOCHER, Defendant in Error.

BRIEF ON THE PART OF DEFENDANT IN LRROR. >

This was an appeal taken by the Plaintiff in Error; who

was defendant in the Court below, from a judgment rendered

" against him before the Justice of the Peace in Lee County, to

-Circuit Court in said county. The judgment was rendered

before the Justice of the Peace on the 24th day of March, A, e .

D., ]_S(j()1 A b thw W'\sz\mgj.. wtr TeMuw A VM'(”WWC‘/{‘Q WA fanry /L\,\ /W(/LM w‘._,)"w\/"‘”
The Justice of the Peace made out a transeript of the pro- fiev athy o Bstin o ol 247

ceedings before him and certified to the same under date o eon oo (S0

of April 7th, 1860, and lodged the same in the Clerk’s office

ofthe Lee County Circuit Court, on the Sth day of May, 1860.

The Clerk of the Circuit Court did not docket the appeal

until the 14th day of May, 1860, and afterwards on the same

day the Court dismissed the appeal for want of prosecution.

il

Itis claimed that the appellee in the court below had no
right to appear and have the appeal dismissed for want of
prosceution, inasmuch as he had not been served with process
trom the Circuit Court.

This appeal was taken under the 60 section, chapter -59th
of the Revised Statutes, Scates' Comp., P. 708, which pro-
vides as follows : )

“Sec. 60. The party desiring such appeal may file his
bond in the office of the Justice who shall have rendered the
judgment: such bond to be approved by such Justice, whose
duty it shall be to suspend all proceedings in the case; and if
exccution shall have been issued he shall recall the same, and
who shall within twenty days after receiving and approving
of the appeal bond, file the same in the office of the Clerk of the
Cireunit Court, together with all the papers and transeripts of
the judgment le had given, with a certificate, under lifs
hand, that the said transcript and papers, contain a
tull and perfeet statement of all the proceedings before him.”

We submit to the Court that when an appeal is taken under
this section that it is not necessary that the appellee should be
served with process issning from the Circuit Court. It is his
duty to followup the appeal without the service of process upon
him, and that it the appellant fails to prosecute his appeal, the
appellee may have the samo dismissed.

2.

Tlhe 61st scetion of the same chapter provides as follows :

“Or the appealing party may file his bond in the offico of
the Clerk of the Circuit Court of the proper county, within the
time aforesaid, which bond shall be approved by the clerk;



upon the filing and approval of which bond, the clerk shall
issue a 8!11)07'..\'0//0((\' enjoining the Justice and constable from

proceeding any further in said suit, and suspending all pro- 1
cecdmgs in relation thereto, and shall issue a summons to the

appellee, to appear at the term of the court, to which the ap-
peal is -returnable, which summons shall be served and re-
turned as in other cases.”

This section only authorizes the clerk to issuc a sunmmons
to the appellee, when the appeal is taken by filing the bond
in the clerk’s office; and the statute no where requires the
clerk to issue a summons to the appellee when the appeal is
taken by filing the bond with the justice.

« The' 64th section provides for issuing a summons to “a co--
plaintiff or co-defendant when they do not join in the appeal,
but ithas no reference to the present case. i

. Keeping this distinction in view, the opinion of this Court,
in the case of “ITooper vs. Snnth,” 19th IIL. 53, will not con-
flictwith the construction of this statute above suggested.

¥ 3.

The case of “Wells vs. IIicl\,s,” 27th Ills. 345, is an express
authority upon this point. In'that casethe Court remarks :

“While it is'admitted that the appeal was staken strictly.
according to, the provisions of the statute, it is complained tha t
that does not ‘provide for giving mnotice of appeal, to the
owneroftheJand. This is an objection againstthe statute, .
and unless we hold that it is void for that reason, we can af-
ford no relief for that cause. It was his duty to take notice of,.
and follow the appeal.”

Wells vs. Hicks 27th Ills., 345.

)
s 4,

This construction bears a perfect analogy to the practice
in removing causes from the Circuit to the Supreme Cowrt. It
an appeal is taken, and a bond filed in the conrt below where
judgment is rendered, the appellee is bound to follow the¢
appenl and take notice of whatever proceedings are had in
the court above, and no process is necessary to give the Supreme
Cfourt jurisdiction. On the other hand if the case is removed;
to the Supreme Conrt by writ of Irror, and the bond tiled
with the C'lerk of the Supreme Cowrt,” the law and the prac-
tice require that the defendant in error shall be served with
process.

5.

It would seem that the Plaintift in Error was practicing, in
this case, upon this censtruction of the statute. Ile filed his ap
peal bond before the Justice ofthe Peace on the 2Sth day of
March, and although the Justice made out the transcript and
lodged it in the Circuit Clerks office, yet the appellant, took
no step to procure a summons to be issued against the ap-
pellee, up to the 14th day of March, 1860, at which time, the
case being on the docket, the Circuit Court dismisked the
appeal for want of pxosccutxon“ ‘We respectfully submit, that
to permit the appellant (Plaintiff in Error) now to complum
that he did not have the appellee, in the Court below,
served with summons on the appeal, would in cffect allow
liim a premium on his own laches.

EDSALL, DEWOLF & PINKNEY., for Defendant in Error.
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STATE OF ILLINOIS, SUPREME COURT.

THIRD DIVISION,
APRIL TERM, A.D.,-1863.

JESSE C. BOYD, Plaintiff in Error.
V8.
JEREMIAI KOCHER, Defendant in Error.

BRIEF ON THE PART OF DEFENDANT IN ERROR.

This was an appeal taken by the Plaintiff in Error, who
was defendant in the Court below, from a judgment rendered
against him before the Justice of the Peace in Lee County, to
Circuit Court in said county. The judgment was rendered
before the Justice of the Peace on the 24th day of March, A.

D., 1860.\ o tr Yna o/\,’.’/‘uwh s TLeAns Az\'\ V’LCW‘”D{W$ wy Ly /‘/\1 '}VV(’V"“'\
The Justice of the Peace made out a transcript of the pro- | T p{w @w,c"w

ceedings before him and certified to the same under date
of April 7th, 1860, and lodged the same in the Clerk’s oftice
ofthe Lee County Circuit Court, on the 8th day of May, 1860.
The Clerk of the Circuit Court did mnot docket the appeal
until the 14th day of May, 1860, and afterwards on the same
day the Cowrt dismissed the appeal for want of prosecution.

1.

Itis claimed that the appellee in the court below had no
right to appear and have the appeal dismissed for want of
prosecution, inasmuch as he had not been served with process
trom the Circuit Court.

This appeal was taken under the 60 section, chapter 59th
of the Revised Statutes, Scates’ Comp., P. 708, which pro-
vides as follows :

“Sec. 60. The party desiring such appeal may file his
Dond in the oftice of the Justice who shall have rendered the
judgment: such bond to be approved by such Justice, whose
duty it shall be to suspend all proceedings in the case; and if
execution shall have been issued he shall recall the same, and
who shall within twenty days after receiving and approving
of the appeal bond, file the same in the oftice of the Clerk of the

Circuit Court, together with all the papers and transeripts ot"

the judgment he had given, with a certificate, under his,
hand, that the said transcript and papers, contain a
full and perfect statement of all the proceedings before him.™

‘We submit to the Court that when an appeal is taken unden
this section that it is not necessary that the appellee should ba
set'ved with process issuing' from the Circuit-Court. It is his
duty tofollowup the appeal without the service of process upon
him, and that if the appellant fails to prosecute his appeal, the
appellee may have the same dismissed.

2.

The 61st section of the same chapter provides as follows :

“Qr the appealing party may file his bond in the office of
the Clerk of the Cirenit Court of the proper county, within the
time aforesaid, which bond shall be approved by the clerk;

(,Lawl ‘/B./LLowrva 1560
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upon the filing and approval of which bond, the clerk shall
issue a supersedeas, enjoining the Justice and constable from
proceeding any further in said suit, and suspending all pro-
ceedings in relation thereto, and shall issue a summons to the
appellee, to appear at the term of the court, to which the ap-
peal is returnable, which summons shall be served and re-
turned as in other cases.”

This section only authorizes the clerk to issue a summons
to the appellee, when the appeal is taken by filing the bond
in the clerk’s office; and the statute no where requires the
clerk to issue a sunmons to the appellee when the appeal is
taken by filing the bond with the justice.

The 64th section provides for issuing a summons to ‘a co-
plaintiff or co-defendant when they do not join in the appeal,
but it has no reference to the present case.

Keeping this distinction in view, the opinion of this Court
in the case of “ITooper vs. Smith,” 19th TlL 58, will not con-
flict with the construction of this statute above suggested.

3.

The case of “Wells vs. 1Ticks,” 27th Ills. 345, is an express
authority upon this point. In that casethe Court remarks :

“While it is admitted that the appeal was taken strictly
according to the provisions of the statute, it is complained tha t
that does not provide for giving mnotice of appeal, to the
owner of theland. This is an objection againstthe statute,
and unless we hold that it is void for that reason, we can af-
ford no relief for that cause. It was his duty to take notice of,

and follow the appeal.”
T ollo vwr Ilicke 254 THe MG v

4.

This construction bears a perfect analogy to the practice
in removing causes from {he Circuit to the Supreme Court. If
an appeal is taken, and a bond filed in the court below where
judgment is rendered, the appellee is bound to follow th¢
appeal and take notice of whatever proceedings are had in
the court above, and no process is necessary to give the Supreme
Court jurisdiction. On the other hand if the case is removed ©
to the Supreme Court by writ of Error, and the bond filed
with the Clerk of the Supreme Court, the law and the prac-
tice require that the defendant in error shall be served with
process.

3.

It would seem that the Plaintift in Error was practicing, in
this case, upon this censtruction of the statute. Ile filed his ap
peal bond before the Justice ofthe Peace on the 2Sth day of
March, and although the Justice made out the transeript and
lodged it in the Circuit Clerks office, yet the appellant, took
no step to procure a summons to be issued against the ap-
pellee, up to the 14th day of March, 1860, at which time, the
case being on the docket, the Cirenit Court dismissed the
appeal for want of prosecution. We respectfully submit, that:
to permit the appellant (Plaintiff in Error) now to complain
that he did not have the appellee, in the Court below,
served with summons on the appeal, would in effect allow
him a premium on his own laches.

EDSALL, DeWOLI' & PINKNEY, for Defendant in Error.
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