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SUPREME COURT.

APRITL, TERM, 1859.

LAWRENCE VAN BUSKIRK,]
vs.

JAMES MURDEN. |

This action was brought before a Justice of the Peace of Peoria County.
The account filed before the Justice corresponds to the common counts in an action of as-

sumpsit. One item was based on the original undertaking of the defendant.

The plaintiff on the trial proved the subject matter in controversy between himself and de-
fendant and then offered to prove that the same was submitted by parol to arbitration; and that
the arbitrators, selected and agreed upon by the parties, met at the time and place fixed by the
parties, and in pursuance of, and under the submission, examined the quality of the work in
controversy, and in the presence of the parties, after hearing their allegations, awarded that
the defendant should pay the plaintiff $45.

The parties had a right to submit the matter in controversy to arbitration, by parol and the
award was valid and binding upon both parties. The law favors arbitrations, and will uphold
them by every means in its power. A parol submission and award was good as a settlement of
the subject matter in controversy between the parties.—10 Metcalf, Rep. 200 ; 4 Barbour,
R. 541; 12 John, R. 89; 15 Wen, 99; 3 Clarke, (Iowa,) R. 466; 8 S. & M. 298.

The parol submission and award was good as a settlement at common law, and was admissi-
ble in evidence under the common counts in assumpsit. The arbitrators found $45 due the
N
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plaintiff, and awarded the same to he paid. Where a parol award dirvects money to be paid, it
may be recovered under the common counts or under a count on an insimul computassent.—Cald-
well on arbitration, 338.  Tidd’s practice, 887 ; 21 Pickering Rep. 247; 1 Esp. R. 194.

In 21 Pick. Rep. 247 the court says: “This mode of declaring is beneficial to the plaintiff,
as it enables him to present his demand upon the most simple pleadings, while the general
nature of the count cannot operate as a surprise upon the defendant, as he may always require
a bill of particulars.”  And again, they say, adopting the language of Lawes in his treatise on
pleading, Tt is in gencral unnecessary to declare specially on an award for the payment of

money made under a parol submission.”

Also one charge in plaintiff’s account was on the oviginal undertaking. An award under a
parol submission is evidence under a count on the original demand or on account stated.—2
Starkie’s Ev. 119 ; 5 Phil. Ev. Cowan & Hill’s Notes, 124; 2 Gireenleaf Ev. sce. S1.

The account filed was substantially the common counts, and the parol award was proper evi-
dence under the common counts. It was certainly not necessary to file any more specific account
before the Justice of the Peace, and therefore was proper evidence to go to the jury and the

court erred in excluding it.

The doctrine is too well established to he controverted, that it does not require any partie-
ular words or form of expression to constitute a warranty.—See Chitty on Contracts, page 394
and note 1, and authorities there cited. It was a question of fact for the jury to determine
whether there was a warranty of the work or not. The plaintiff proved that the work was to be
a first rate job,—that he paid more than the customary price for it. That he was to have nothing
but a first rate job of work ; that he furnished good material; and that the plastering proved
to be worthless. This threw the burden of proof on the defendant to explain the cause of its
falling off. Tt was his misfortune or folly to warrant his work that proved to be worthless, and
whether he did warrant it or not was a question for the jury to determine. The first instrue-
tion asked by plaintiff and refused by the court, was impmpcrly refused.  Under thetestimony

in the case, the instruction stated the law fairly.

The next instruction, wixich the court refused, merely told the jury that if the defendant
contracted to do a good job of plastering, and if the plastering fell off it was a matter for their
consideration, and from which facts they might infer that the plastering was not such as con-
tracted for by the plaintiff. The facts being proved to the jury, as assumed by thisinstruction,
were certainly for ﬂlc consideration of the jury, and from which, unexplained by the defend-
ant, they might very reasonably infer that the job was not such as contracted for, and would

entitle the plaintiff to damages.

The 2d, 3d, 4th and Gth instructions of defendant assume that the defendant would not be lia-
ble, in any event to the plaintiff, unless he was guilty of some fault. If the work was war-
anted and was not such as to fill the warranty, the defendant would still be liable, although
there were no fault to be attributed to him or the workmanship, and were therefore erroneous.

The 9th instruction is clearly not good law, and from the verdict of the jury, it plainly ap-

pears that the finding would have been for the plaintiff but for this instruction. They say under
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the 9th instruction they decided for the defendant. They are told in that instruction that if
the plaintiff accepted the work, without objection to it, he thereby waived all defects in the
plastering of the house.  Jiven though the defendant agreed to do a good job, and warran-
ted the same, and it was defective and worthless, and known to the defendant at the time
he did the work to be defective and of no value, and whether plaintiff knew of the defects
or not at the time he aceepted it, yet he has by that act waived all right to damages and is

without remedy,—The bare statement of the proposition exposes its fallacy.

M. WILLIAMSON, for PIff.
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SUPREME COURT.

APRIL, TERM, 18359.

LAWRENCE VAN BUSKIRK,
vs.

JAMES MURDEN.

This action was brought before a Justice of the Peace of Peoria County.
The account filed before the Justice corresponds to the common counts in an action of as-

sumpsit. One item was based on the original unélertaking of the defendant.

The plaintiff on the trial proved the subject matter in controversy between himself and de-
fendant and then offered to prove that the same was submitted by parol to arbitration; and that
the arbitrators, selected and agreed upon by the parties, met at the time and place fixed by the
parties, and in pursuance of, and under the submission, examined the quality of the work in
controversy, and in the presence of the parties, after hearing their allegations, awarded that
the defendant should pay the plaintiff $45.

The parties had a right to submit the matter in controversy to arbitration, by parol and the
award was valid and binding upon both parties. The law favors arbitrations, and will uphold
them by every means in its power. A parol submission and award was good as a settlement of
the subject matter in controversy between the parties.—10 Metcalf, Rep. 200 ; 4 Barbour,
R. 541; 12 John, R. 39; 15 Wen, 99; 3 Clarke, (Iowa,) R. 466; 8 S. & M. 298.

The parol submission and award was good as asettlement at common law, and was admissi-

ble in eyvidence under the common counts in assumpsit. The arbitrators found $45 due §he
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plaintiff, and awarded the same to he paid.  Where a parol award directs money to be paid, it
may be recovered under the common counts or under a count on an tnsimul computassent.—Cald-

well on avbitration, 838. Tidd’s practice, 887 ; 21 Pickering Rep. 247; 1 Esp. R. 194.

In 21 Pick. Rep. 247 the court says: “This mode of declaring is beneficial to the plaintiff,
as it enables him to present his demand upon the most simple pleadings, while the general
nature of the count cannot operate as a surprise upon the defendant, as he may always require
a bill of particulars.”  And again, they say, adopting the language of Lawes in his treatise on
pleading, “It is in general unnecessary to declare specially on an award for the payment of

money made under a parol submission.”

Also one charge in plaintiff’s account was on the original undertaking. An award under a
parol submission is evidence under a count on the original demand or on account stated.—2
Starkie’s Ev. 119 ; 5 Phil. Ev. Cowan & Hill's Notes, 124 ; 2 Greenleaf Ev. sce. 81.

The account filed was substantially the common counts, and the parol award was proper evi-
dence under the common counts. It was certainly not necessary to file any more specific account
before the Justice of the Peace, and therefore was proper evidence to 2o to the jury and the

court erred in excluding it.

The doctrine is too well established to be controverted, that it does not require any partic-
ular words or form of expression to constitute a warranty.—See Chitty on Contracts, page 394
and note 1, and authorities there cited. It was a question of fact for the jury to determine
whether there was a warranty of the work or not. The plaintiff proved that the work was to be
a first rate job,—that he paid more than the customary price for it. That he was to have nothing
but a first rate job of work; that he furnished good material ; and that the plastering proved
to be worthless. This threw the burden of proof on the defendant to explain the cause of its
falling off. It was his misfortune or folly to warrant his work that proved to be worthless, and
whether he did warrant it or not was a question for the jury to determine. The first instruc-
tion asked by plaintiff and refused by the court, was improperly refused. Under the testimony

in the case, the instruction stated the law fairly.

The next instruction, which the court refused, merely told the jury that if the defendant
contracted to do a good job of plastering, and if the plastering fell off it was a matter for their
consideration, and from which facts they might infer that the plastering was not such as con-
tracted for by the plaintiff. The facts being proved to the jury, as assumed by thisinstruction,
were certainly for the consideration of the jury, and from which, unexplained by the defend-
ant, they might very reasonably infer that the job was not such as contracted for, and would

entitle the plaintiff to damages.

The 2d, 3d, 4th and Gth instructions of defendant assume that the defendant would not be lia-
ble, in any event to the plaintiff, unless he was guilty of soine fault. If the work was war-
ranted and was not such as to fill the warranty, the defendant would still he liable, although
there were no fault to be attributed to him or the workmanship, and were therefore erroneous.

The 9th instruction is clearly not good law, and from the verdict of the jury, it plainly ap-

pears that the finding would have been for the plaintiff but for this instruction. They say under
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the Oth instruction they decided for the defendant. They are told in that instruction that if
the plaintiff accepted the work, without objection to it, he thereby waived all defects in the
plastering of the house.  Tven though the defendant agreed to do a good job, and warran-
ted the same, and it was defective and worthless, and known to the defendant at the time
he did the work to be defective and of no value, and whether plaintiff knew of the defects
or not at the time he accepted it, yet he has by that act waived all right to damages and is

without remedy,—The bare statement of the proposition exposes its fallacy.

M. WILLIAMSON, for PIff.
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SUPREME COURT.
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APRIL, TERM, 1859.

LAWRENCE VAN BUSKIRK,I
vs.
JAMES MURDEN. J

This action was brought before a Justice of the Peace of Peoria County.
The account filed before the Justice corresponds to the common counts in an action of as-

sumpsit. One item was based on the original undertaking of the defendant:

The plaintiff on the trial proved the subject matter in controversy between himself and de-
fendant and then offered to prove that the same was submitted by parol to arbitration; and that
the arbitrators, selected and agreed upon by the parties, met at the time and place fixed by the
parties, and in pursuance of, and under the submission, examined the quality of the work in

controversy, and in the presence of the parties, after hearing their allegations, awarded that
the defendant should pay the plaintiff $45.

The parties had a right to submit the matter in controversy to arbitration, by parol and the
award was valid and binding upon both parties. The law favors arbitrations, and will uphold
them by every means in its power. A parol submission and award was good as a settlement of
the subject matter in controversy between the parties.—10 Metcalf, Rep. 200 ; 4 Barbour,
R. 541; 12 John, R. 89; 15 Wen, 99; 8 Clarke, (Iowa,) R. 466; 8 S. & M. 298.

The parol submission and award was good as a settlement at common law, and was admissi-

ble in evidence under the common counts in assumpsit. The arbitrators found 845 due the
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pluintiff, and awarded the same to be paid. Where a parol award directs money to be paid, it
may be recovered under the common counts or under a count on an #nsimad computassent.—Cald-
well on arbitration, 338. Tidd’s practice, 887 ; 21 Pickering Rep. 247; 1 Esp. R. 194.

In 21 Pick. Rep. 247 the court says: “This mode of declaring is beneficial to the plaintiff,
as it enables him to present his demand upon the most simple pleadings, while the general
nature of the count cannot operate as a surprise upon the defendant, as he may always require
a bill of particulars.” And again, they say, adopting the language of Lawes in his treatise on
pleading, “Tt is in general unnecessary to declare specially on an award for the payment of

money made under a parol submission.”

Also one charge in plaintiff’s account was on the original undertaking. An award under a
parol submission is evidence under a count on the original demand or on account stated.—2
Starkie’s Ev. 119 ; 5 Phil. Ev. Cowan & Hill's Notes, 124 ; 2 Greenleaf Ev. sec. 81.

The account filed was substantially the common counts, and the parol award was proper evi-
dence under the common counts. It was certainly not necessary to file anymore specific account
before the Justice of the Peace, and therefore was proper evidence to go to the Jjury and the

court erred in excluding it.

The doctrine is too well established to be controverted, that it does not require any partic-
ular words or form of expression to constitute a warranty.—See Chitty on Contracts, page 394
and note 1, and authorities there cited. It was a question of fact for the jury to determine
whether there was a warranty of the work or not. The plaintiff proved that the work was to be
a first rate job,—that he paid more than the customary price for it. That he was to have nothing
but a first rate job of work; that he furnished good material; and that the plastering proved
to be worthless. This threw the burden of proof on the defendant to explain the cause of its
falling off. It was his misfortune or folly to warrant his work that proved to be worthless, and
whether he did warrant it or not was a question for the jury to determine. The first instruc-
tion asked by plaintiff and refused by the court, was improperly refused. Under thetestimony

in the case, the instruction stated the law fairly.

The next instruction, which the court refused, merely told the jury that if the defendant
contracted to do a good job of plastering, and if the plastering fell off it was a matter for their
consideration, and from which facts they might infer that the plastering was not such as con-
tracted for by the plaintiff. The facts being proved to the jury, as assumed by thisinstruction,
were certainly for the consideration of the jury, and from which, unexplained by the defend-
ant, they might very reasonably infer that the job was not such as contracted for, and would

entitle the plaintiff to damages.

The 2d, 3d, 4th and 6th instructions of defendant assume that the defendant would not be lia-
ble, in any event to the plaintiff, unless he was guilty of some fault. If the work was war-
ranted and was not such as to fill the warranty, the defendant would still be liable, although
there were no fault to be attributed to him or the workmanship, and were therefore erroneous.

The 9th instruction is clearly not good law, and from the verdict of the Jjury, it plainly ap-

pears that the finding would have heen for the plaintiff but for this instruction. They say under
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the Oth instruction they decided for the defendant. They are told in that instruction that if
the plaintiff aceepted the work, without objection to it, he thereby waived all defects in the
plastering of the house. Even though the defendant agreed to do a good job, and warran-
ted the same, and it was defective and worthless, and known to the defendant at the time
he did the work to be defective and of no value, and whether plaintiff knew of the defects
or not at the time he accepted it, yet he has by that act waived all right to damages and is

without remedy.—The bare statement of the proposition exposes its fallacy.

M. WILLIAMSON, for PIff.
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STATE On LTLLINOIS, | @he People of the State of IMlingis,

\
To the Sheriff of the County of o Greeting :

O,BBMHSC In the record and proceedings, and also in the rendition ofthe Judrrmcnt

of a plea; which was in the W Court of,
County, before the Judge thereof, between a/_co;wc& W

plaintiff, and /’(/M/LM /1/ -_

defendant , it is said that manifest error hath intervened, to the injury of the said

M 7‘? -
ot 1t SIS h Lo MR BN

as we are informed by éﬂ ' (,ompl'unt the record
and proceedings of WTHCI said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at-Ottawa;*before the Justices theleof to correct

; the errors in the same, in due form and manner, according to law; Therefore, e
2 Command l)ﬂll, That by good and lawf'ul"rﬁeq’gf your County, you give notice to the said

e,
/

that / be and appear before the Justices of our said Supreme Court, at lhe next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, 1f'ﬁ/& shall see fit; and further to do and receive what said
Court shall order in this hehalf; a%ve ypu then there the names of those by whom
you shall give the said /cctiad

x

P
> /
s

notice, together with this writ.

JAlitness, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Sepl thmeof at Ottawa,
= this J%% day of_% — _inithe
= Year of Our Lord One Thousand Eight Hundred

and Fifty- W/ MQ
s

Clerk (j ihe Su preme Court.
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STA T S pmihes Sovmn . O fse. The People of the State of Ilinais,

To the Clerk of the M — Court for the County X tete  CGresting:
%N&HSL‘ , O the ecord and /&Zoz:ccf//?yd‘, as alio i’ the' rendton’ f/
e /kaémcn%) @ /&/é(& which was on the

Gourt/ a/é W—- %mnvj&, /c/wﬂ the /@(éﬂ //M'c&/ letiveen/

_______________ e Llondant , il oI dad mans-
4 \

/cd/‘ cvior Hath w&/e%lmwg), lo the eryeetyy 0// e (z//azmmz// /

e RS R 1)1 (710 71 Germied)
& Z /'b‘bfﬁﬁyl/(lé??/—-—_‘*‘\ ______ (Z?Z[/ we /{’/77/ z&l&%h/n l/tz/‘ eLtor J/wél/ /.6
covsectod /// any Hhere 1o on/ dine foim and manncr, and Z/a/'/z'w/zé'w le done’
lo lhe /&m'lz'w (//%27‘&/4&.(/,’ command o that / ; //'/((//ﬁzmz/’ /%Zc?/ % /r/'zfcw,,’
o f/zé/z}zc//y)/ and o/z/m,% . wilthout (/c/a] send’ Lo our ; /‘z;dﬁ’cw o/ ther -
/AZ&;}ZW Gonst! the record and /Moneef/z%a 7 0/ the //,/m'}z/‘ (z//azpdﬂ/é/{ it
alll Z%%f/d l‘oz&cﬁ%yﬂ the same! wndbr your seall, so that we may Lave the
daimne/ /c/ozy 2 (/z"—zzj/z};w ./z/omwu'(/ al (./))//(zzﬂ(z, e the Count r:/; Y
(%//a o/ the! /M// @%cda@yg ({//lm ho thrvd @//oﬂ(/ﬂy v O 7////; neal, el
lhe record and /&Zaccmé%f//j, /w}zfl //}M/z(:/'é’g), we may cause lo lo dine theeeon,

lo costeet e ecwor, whal %/ 7&7///‘\ 017//() lo 4o done ﬂcmi(é%z/ lo law!
ditness, Fe Hon. : Jotin 2. Caton, 7////49
‘ Sastiee! /// ouiR said Counit. and the’ Feall
//;’i/'//-; . al Olwa, /A/Ju\%/é”—/ «y ///
9%-’?/?4% _________________ o the f//émz r/ Cu® SLoid

cn theusand //y// Lundsed and ///374/\:%& ;
y ! s
- P 7 S RRT R i e Vo LA clasutd
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STATE OI' ILLINOIS, SS..._.._.. IN THE SUPREME- COURT.
Third Grand Division, at Ottawa, April Tern, A. D. 1859,

LAWRENCE VANBUSKIRK,
VS,
JAMES MURDEN.

Arpear FroM Proria County CouRrr.
The defendant in error, James Murden, by his attorney, John T. Lind=say. sub-
mits to your Honors the following arguments, facts and authorities in his .behalf:

IFirst. The submission to Campbell and Lupton was not a submission under the
statute, and no cowrt could have rendered judgment on the award, as the sub-
nission had not been made a rule of any cowrt having jurisdiction of the subject
matter. Nor had'the parties submitted the same by agreement under their hands
and seals, with a subscribing witness.

Low vs. Nolte, 15 Ills., 373.

The evidence of what the plaintiff in error gives the misnomer of an arbitra-
tion, is found in the evidence ot Lupton, which in substance is that he and Camp-
bell, as friends of plaintiff and detendant in error, suggested to settle the dispute,
which was agreed to by both parties. They concluded that VanBuskirk had sut-
fered damages, and that Mnrden had received full pay, and, as Lupton under
oath said, no man could tell who was in fault, as cne found materials, and the
done the work; that Murden ought to pay forty-five dollars. Murden, in order
to settle on friendly terms, was willing to suffer a loss, and pay the forty-five dol-
lars, but VanBuskirk refused to accept, and repudiated his own agreement to
stand by the settlement made by the mutual friends, and forthwith commenced
suit for the sum of $§200 damages. And yet they have the unparalled effrontery
to call this an arbitration, both in this court and the court below, when they
themselves repudiated their agreements and refused to act in accordance with the
decision of their mutual friends, and commenced suit for 200 damages.

If VanBuskirk repudiated and refused to act up to the decision of their mutual
friends, it would be strange justice that would compel Murden to abide by it, and
still more strange that VanBuskirk, who refused himself to comply, should be
enabled to turn around and make Murden do what he himselt had agreed and af-
terwards refused to do. Thus the county court very properly ruled that VanBus-
kirk might have enforced the settlement, but he could not repudiate his contract
and agreement with Murden, and then attempt to enforce it in a court of law
against Murden after he had himself violated hix contract and pledge to stand by
the settlement made by their mutual friends.



2

Mr. Williamson, for plaintift in error, uses the following language: ““The law
favors arbitrations, and will uphold them by every means in its power,” and
quotes the following anthorities: 10 Metcalf’s Reports, 200, 4 Barber’s R., 541.
The principle is undoubtedly correct: the law does favor the enforcement of set-
tlements to avoid litigation ; but how this applies to M. VanBuskirk, or how he
can shield himself under such a principle, it would be dificult to determine. If
VanBuskirk had been like the law quoted by Mr. Williamson, having a desire to
tavor arbitration, and being willing to uphold them to avoid litigation, he would
have accepted the forty-five dollars and the advice of friends, and not resorted to
a court of law to recover damages which he was not entitled to. If VanBuskirk
had accepted the settlement made by friends, this cause would never have been
in this court for your Honors to adjudicate.

The contract: Bryson testified that VanBuskirk was to find the materials, and
Murden was to do the plastering.” It is contended by defendant in error that
under such a contract Murden was not responsible for the quality of materials; he
is only responsible for putting on the materials, and using them with skill after
being delivered: that is, the plastering was to be well done, but as VanBuskirk
undertook and did fnrnish his own materials, Murden’s agreement did not extend
to the materials, but only to the work.

John Martin testified that the plastering was straight, and had the appearance
of a good job.

Charles Martin testificd that the plastering had in his opinion frozen after Mur-
den had finished the job.

Lupton testified that the plastering was a good job, and it is impossible to tell
why it came off. He has followed the trade for fifteen years.

As plaintiffs in error have left out of abstract a very important part of M.
Campbell’s testimony, T am compelled to call the attention of court to it. Camp-
bell testified that VanBuskirk said to him that Murden had done him a first rate
job of plastering, and a better one than he had done for witness, and this conver-
sation was after the work had been settled for.

Fisher testifies that the work was well done, and that more than ordinary care
was taken to have the work well done.
Iare testifies that the work was well done.

’
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Shaw testifies that the work was as well done as any e ever saw.

McReynolds testified that VanBuskirk, plaintift in error, in December, after the
work was done, stated that the job of plastering was a good job, and well done.
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Thus the weight of the testimony is clearly that the work was well done, and
that Murden had in all respects complied with his contract, and Van Buskirk had
accepted the work, and used it for several months hefore any complaint was made,

and acknowledged to different persons that the work was well done.
INSTRUCTIONS

tnigne. Ll 1st instrnction asked for by Piaintift’ way properly refused.—Tor the rea-
,un that it nuphc(l a warrantee extending to m‘lf(*ll.lI\ on the part of Murden, and
required Mnlden fo prove that the materials \\ ere not (rn()(i Sorreir-Van Buskirk
-~
himself had aulu,(l to furnish good materials, and W(]uuul to show that the
matermis Were good.  And as the plastering fell atfer Murden had delivered thie
work, and'while Van Buskirk was living in the house, and lm(l been for several
months. — Thé"Tegal presumption would lm strong that tllc plastering tailed

as much from bad usage, or had materials. as hAom workmanship.

" The second instruction of Plaintiff, whieh was.overruled 1)\ thc court, and pro-
perly overruled, because it asked the jury t?’mtcl that the job was not a gootl
piece of workmanship, if it fell off, when the inference is just as strong that the
materials were bad, if it fell off, as the workmanship, and the defendant did not

agree to furnish materials.

The instructions for defendant all go upon the grounds that the contract as sta-
ted by witness Bryson, did not require the defendant to do anything more than
to put on the plastering in a good workmanlike manner. And from the evidence,
we think it appears conclusive that he pertormed his work well, and as he showed
a disposition to settle with Van Buskirk, to pay him $45 to purthase his good
will and friendship, and Van Buskirk, after first agreeing to submit, refused to
comply with the decision of friends chosen—that it would not be serving the ends
of justice to allow him to get a judgment for this $45, which Murden offered to
pay in a spirit of compromise, instead of an acknowledgment of indebtedness,
and mulet him into heavy bills of cost.

J. T. LINDSAY,
Jor Defendunt in Error.
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STATE OF ILLINOIS, SS.._..___. IN TIIE SUPREME COURT.
Third Grand Division, at Ottawa, April Term, A. D. 1859.

LAWRENCE VANBUSKIRK,
VS. Arrean FroyM Proria Couxty Courr.

JAMES MURDEN.

The defendant in error, James Murden, by his attorney, John T. Lindsay, sul-
mits to your Honors the following argumnents, facts and authorities in his ' behalf:

First. The submission to Campbell and Lupton was not a submission under the
statute, and no court could have rendered judgment on the award, as the sub-
1ission had not been made a rule of any court having jurisdiction of the subject
matter. Nor had the parties submitted the same by agreement under their hands
and seals, with a subzeribing witness.

Low vs. Nolte, 15 Ills., 373.

The evidence of what the plaintiff in ervor gives the misnomer of an arbitra-
tion, is found in the evidence ot Lupton, which in substance is that he and Camp-
bell, as friends of plaintift and detendant in error, su ggested to settle the dispute,
which was agreed to by both parties. They concluded that VanBuskirk had suf-
fered damages, and that Murden had received full pay, and, as Lupton under
oath said, no man could tell who was in fault, as one found materials, and the
done the work; that Murden ought to pay forty-five dollars. Murden, in order
to settle on friendly terms, was willing to sufter a loss, and pay the forty-five dol-
lars, but VanBuskirk refused to accept, and repudiated his own agreement to
stand Dy the settlement made by the mutual friends, and forthwith commenced
suit for the sum of $§200 damages. And yet they have the unparalled effrontery
to call this an arbitration, Loth in this court and the court below, when they
themselves repudiated their agreements and refused to act in accordance with the
decision of their mutual friends, and commenced suit tor $S200 d:unag_r;es.

It VanBuskirk repudiated and refused to act up,to the decision of their mutual
triends, it would be strange justice that would compel Murden to abide by it, and
still more strange that VanBuskirk, who refused himself to comply, should he
enabled to turn around and make Murden do what he himself had agreed and at-
terwards refused to do. Thus the county court very properly ruled that VaunBus-
kirk might have enforced the settlement, but he could not repudiate his contract
and agreement with Murden, and then attempt to cnforce it in a court of law
against Murden after he had himselt violated his contract and pledge to stand by
the settlement made by their mutual friends.
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Myr. Williamson, for plaintiff in error, uses the following language: “The law
favors arbitrations, and will uphold them by every means in its power,” and
quotes the following authorities: 10 Metcalf’s Reports, 200, £+ Barber’s R., 541.
Tlhe principle is undoubtedly correct: the law does favor the enforcement of set-
tlements to avoid litigation ; but how this applies to Mr. VanBuskirk, or how he
can shield himself under such a principle, it would be difticult to determine. If
VanBuskirk had been like the law quoted by Mr. Williamson, having a desire to
favor arbitration, and being willing to uphold them to avoid litigation, he would
have accepted the forty-five dollars and the advice of friends, and not resorted to
a court of law to recover damages which he was not entitled to. If VanBuskirk
had acceptell the settlement made by friends, this cause would never have been
in this court for your Honors to adjudicate.

The contract: Bryson testified that VanBuskirk was to find the materials, and
Murden was to do the plastering.” It is contended by defendant in error that
under such a contract Murden was not responsible for the quality of materials; he
is only responsible for putting on the materials, and using them with skill after
being delivered: that is, the plastering was to be well done, but as VanBuskirk
undertook and did fhrnish his own materials, Murden’s agreement did not extend
to the materials, but only to the work.

John Martin testified that the plastering was straight, and had the appearance
of a good job.

Charles Martin testiticd that the plastering had in his opinion frozen after Mur-
den had finished the job.

Lupton testified that the plastering was a good job, and it is impossible to tell
why it came off. e has followed the trade for fifteen years.

As plaintiffs in error have left out of abstract a very important part of Mr.
Campbell’s testimony, I am compelled to call the attention of conrt to it. Camp-
bell testified that VanBuskirk said to him that Murden had done him a first rate
job of plastering, and a better one than he had done for witness, and this conver-
sation was after the work had been settled for.

Fisher testifies that the work was well done, and that more than ordinary cave
wrs {aken to have the work well done.

1lare testifies that the work was well done.
Shaw testifies that the work was as well done as any he ever saw.

McReynolds testified that VanBuskirk, plaintift in error, in’ December, after the

work was done, stated that the job of plastering was a good job, and well done.



[N

a
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Thus the weight of the testimony is clearly that the work was well done, and
that Murden had in all respects complied with his contract, and Van Buskirk had
accepted the work, and used it for several months hetore any complaint was made,
and acknowledged (o different persons that the work was well done.

INSTRUCTIONS.

The 1st instruction asked for by Plaintiff was properly retused.—For the rea-
soTthat it implied a warrantee extending to materials on the part of Murden, and
1'eallffe(1 Murden to-prove that the materials \\'011‘6\‘;&) good, whenV? m Buskirk
himself had agreed tofurnish good materials, and was required to show that the
materials were-good. And as the plastering fell afteg Murden had delivered the
work, and while Van Buskirk was living in the house, and had been for several
months. — The lega_l_.:_}{resnmption would be as strong It the plastering tailed
as much from bad 1‘{5?15_?0, or bad materials. as frqw‘\orkmanship.

. ‘ D

The second instruction of Plaintiff, which was overruled by the court, and pro-
perlif overruled, because it asked the jury to infer that the job was not a good
piece of workmanship, if it fell off, when the inference is just as strong that the
matetials were bad, if it fell off, as the workmanship, and the defendant did not

agree to furnish materials.

»-

The instructions for defendant all go upon the grounds that the contract as sta-
ted by witness Bryson, did not require the defendant to do anything more than
to put on the plastering in a good workmanlike mauner. And from the evidence,
we think it appears conclusive that he performed his work well, and as he showed
a disposition to settle with Van Buskirk, to pay him $45 to purchase his good
will and friendship, and Van Buskirk, after first agreeing to submit, refused to
comply with the decision of friends chosen—that it would not be serving the ends
of justice to allow him to get a judgment for this $45, which Murden offered to
pay in a spirit of compromise, instead of an acknowledgment of indebtedness,
and mulet him into heavy bills of cost.

J. T. LINDSAY,
Jor Defendant in Error.
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