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United States of America. ]

STATE OF ILLINOIS, €8
County of Cook, )

Pleas before the Honorable Georgz Manierre, Judge of the Seventh Judicial Cireuit of the
State of Illinois, and sole presiding Judge of the Circuit Court of Cook County, in the State afore-
said, at a Special Term thereof begun and held at the Court House in the City of Chicago, in said
County. on the second Monday of February, (being the fourteenth day of February,)in the year of
our Lord one thousand eight hundred and fifty-eight, and of the Independence of the United States
the eighty-third, in pursuance of an order made and entered of record, at a former term of said
Court, to wit : at the November Term, and on the thirty-first day of December in the year of our
Lord one thousand eight hundred and fifty-eight; which said order is in the words and figures fol
lowing, to wit:

Ordered, That a Special Term of the Circuit Court of said County, for the trial of civil and
criminal causes, be and the same hereby is appointed to be held at the Court House in the City of
Chicago, on the second Monday of February next, being in the year one thousand eight hundred
and fifty-nine:

And it is further ordered, That the Clerk notify the Supervisors of said County of the appoint-
ment of said Term, with a request that the said Supervisors cause jurors to be summoned to attend
upon said Term as required by law.

Present : Honorable Georee Manierrg, Judge of the Seventh Judieial Circuit of the State of
Illinois; Carros Haves, States Attorney; Jonx Gray, Sheriff of Cook County. :

Attest: Winniam L. €nuren, Clerk. ; ;

Be it remembered, that heretofore, to wit: on the 21st day of November, A, D. 1851, Isaac
Cook, by Judd & Winston, his attorneys, sued out of the office of the Clerk of the Court aforesaid
the People’s writ of summons directed to the Sherift of Cook County to execute, and clothed in
the words and figures following, to wit:

STATE OF ILLINOIS, /

L gs.
COOK COUNTY, \

The People of the State of Tllinois to the Sheriff of said County, Greeting: We command
you that you summon Danicl T. Wood, John MecFall, Lorin G. Butler, Martin Dodge, Peter H.
Bigalow, H. B. Bay and Thomas E. Hamilton, if they shall be found in your County, personally to
be and appear before the Cireuit Court of said County on the first day of the next term thereof, to
be holden at the Court House in Chicago, in said County, on the first Monday of December next, to
answer unto Isaac Cook in a plea that they render to the said Cook the sum of ten thousand dol-
lars, which they owe to and unjustly detain from him, to the damage of the said plaintiff as he
says in the sum of ten thousand dollars, and have you then and there this writ with an endorse-
ment thereon in what maunner you executed the same.

Witness : Lours D. Hoarp, Clerk of our said Court, and the seai thereof, at Chicago, this 21st
day of November, Anno Domini, 1851,
L. D, HOARD, Cierk.
And afterwards, to wit, on the 21st day of November, in the year last aforesaid, the said writ
was returned into the Court aforesaid, by said Sheriff, endorsed as follows, to wit: Served by reading
to Daniel T. Wood, John McFall, Lorin G. Butler, Martin Dodge, P. H. Bigalow, H. B. Bay, Nov.
21, 1851. Thomas E. Hamilton cannot be found.
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And afterwards, to wit: on the day and year last aforesaid, to wit: on the 21st day of No-
vember, A. D. 1851, the said plaintitf, by his said attorneys, filed in the Court aforesaid his certain
declaration, which was afterwards refiled as amended November 17th, A. D. 1856, an? which. with
the amendments fhereto, is in the words and figures following, to wit ;

CIRCUIT COURT OF COOK COUNTY.
STATE OF ILLINOILS,

COOK COUNTY,

88.

Of the December Term, in the year of our Lord one thousand eight hundred and fifty-one.

Isaac Cook, late Sherift of said Cook County, plaintiff in the suit, by Judd and Wilson, his
Attorneys, complains of Daniel T. Wood, John McFall, Lorin G. Butler, Martin Dodge, Peter H.
Bigalow, H. B. Bay, T. E. Hamilton, defendants in this suit, of a plea that they render to the
said plaintiff the sum of ten thousand dollars, which they owe to and unjustly detain from him.

For that whereas, the said defendants, heretofore, to wit: on the twelfth day of March, in the
year of our Lord one thousand cight hundred and fifty, at the City of Chicago, in said County of
Cook and State of 1llinois, by their certain writing obligatory sealed with their seals, and now
shown to the Court here, the date whereof is the day and year last aforesaid, acknowledged them-
selves to be held and firmly bound unto said plaintift by the name, style, description, title and addi-
tion of Isaac Cook, Sheriff of Cook County, in the sum of ten thousand dollars, above demanded,
to be paid to the said Isaac Cook and his legal representatives, when they the said defendants
should be therennto afterwards requested, which said writing obligatory, was and is subject to a cer-
tain condition there underwritten to the effect following, that is to say:

Whereas, The above bounden Daniel T. Wood has been appointed by said Isaac Cook to the
office of Deputy Sheriff, in and for the said Countv of Cook. Now, therefore, the condition of the
above obligation is such, that if the said Daniel T. Wood, as such Deputy Sherift as aforesaid, shall
faithfully discharge all the duties required*of him as such Deputy Sheriff, and shall save said Isaac
Cook and his legal representatives harmless from all costs and damages on account of, or by reason
of; any and all acts of said Deputy as such Deputy, or by color of his said office, then this obligation
shall be void, otherwise to remain in full force and virtue.

Yet the said plaintift in fact saith, that after the making of the said bond, and while the said
Daniel T. Wood was Deputy Sheriff as aforesaid, he did not in all things during the continuance of
his said appointment faithfully discharge all the duties required of him as such Deputy Sheriff, and
did not save said Isaac Cook, late Sheriff as aforesaid, harmless from all costs and damages on
account of, and by reason of, any and all acts of said Deputy as such Deputy, and by color of his
said oflice; but, on the contrary, after the making of the said bond, and while the said Daniel T.
Wood was Deputy Sheriff as aforesaid, to wit: on the seventeenth day of May, in the year of owr
Lord one thousand eight hundred and fifty, a judgment was recovered in the Cook County Court
of Common Pleas, in favor of William B. Clapp and against Joseph Johnston, for the sum of three
hundred and eighty dollars and twenty cents and five dollars costs, upon which judgment an exe-
cution was issued out of the said Cook County Court of Common Pleas, directed to the Sheriff of Cook
County to execute. And the said plaintift further saith, that the said defendant Daniel T. Wood, as
Deputy Sheriff as aforesaid, received the said execution and by virtue of the same, to wit: on the
first day of August, in the year of our Lord one thousand eight hundred and fifty-one, collected and
received the full amount of said judgment and costs from the said Joseph Johnston, defendant in
said execution as aforesaid, which said sums of money he, the said Daniel T. Wood, Deputy Sheriff
as aforesaid, failed, neglected and refused to pay over. And the said plaintitt’ farther saith, that on
the seventh day of November, in the year of our our Lord one thousand eight hundred and fifty-
one, a motion was made in said Court of Common Pleas for an order to compel said TIsaac Cook,
late Sheriff as aforesaid, to pay the money so collected by said Wood, Deputy Sheriff as aforesaid,
and interest thereon, to said William B. Clapp, plaintiff in said execution as aforesaid, and there-
upon afterwards, to wit: on the day and year last aforesaid, such proceedings were had in said matter
that the said plaintiff; to wit: Isaac Cook, late Sheriff as aforesaid, was ordered to pay over to said
plaintiff’ in said execution mentioned, to wit: to William B. Clapp, the balance of the money so
collected by the said defendant Wood, Deputy Sheriff as aferesaid, with interest at the rate of
twenty per cent. per annum from the time of collection until the same is paid;

And said plaintiff’ further saith, that said balance, with twenty per cent. per annum thereon as
aforesaid, amounted on the seventh day of November, in the year of our Lord one thousand eight
hundred and fifty-one, to one hundred and forty-six dollars and sixty cents:

TR
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And the said plaintiff further saith, that upon the entry oi the said order upon the records of the
said Court of Common Pleas, and upon notice thereof he did pay over to the said William B. Clapp
the sum of one hundred and forty six dollars and sixty cents, the balance due on the said judgment.
And for assigning a further breach of the conditicn of said bond, according to the form of the
statute in such case made and provided, said plaintiff says that the said Daniel T. Wood, Deputy
Sheriff as aforesaid, after the making of his said bond, and during his continuance in office as Dep-
uty Sheritf as aforesaid, did not in all things faithfully discharge all the duties required of him as
such Deputy as aforesaid, and did not save said Cook, late Sherifl as aforesaid, harmless from all
costs and damage on account of, or by reason of, all acts of said Deputy as such Deputy, or by color
of his said office; but, on the contrary, after the making of the said bond, and while the said Danicl T.
Wood was Deputy Sheriff as aforesaid, the said plaintift being Sherift of said County of Cook,
during the year of our Lord eighteen hundred and fifty, and ex-officio Collector of State and Connty
taxes, assessed for the year eighteen hundred and forty-nine: the list of taxes for the year last afore-
said, (and also the list of taxes for the years eighteen hundred and forty-sie, cighteen hundred and

Sforty-seven, eighteen hundred and forty-cight and eighteen hundred and forty-nine,) duly assessed,

was delivered to him, said plaintiff, as such Collector, for collection; and afterwards, to wit: on the
twelfth day of April, in the year Eighteen Hundred and Fifty, he, said plaintiff, Collector as afore-
said, delivered to said defendant Wood, as Deputy Sheriff as aforesaid, a large amount of said taxes,
to wit: six thousand four hundred and forty dollars and thirty-four cents, to be collected or returned
to him, said plaintift, as Sherift as aforesaid.

And the said plaintift avers that said defendant, Daniel T. Wood, collected the said last men-
tioned sums of money for taxes as aforesaid, as Deputy Sherift as aforesaid, and that he has neglected
and refused, and still does neglect and refuse, to pay said svm or any part thereof to said plaintiff]
as Sherift’ as aforesaid.

And the said plaintiff’ further avers, that, as Sheriff’ as aforesaid, he, said plaintiff, accounted
for and fully paid said taxes so colleeted by said Wood, as aforesaid, to the said County of Cook
and said State of Illinois, according to the amount due said County and State respectively, according
to the assessment aforesaid ;

And for assigning further breach of the condition of said bond, according to the form of the
statute in such case made and provided, said plaintiff says that the said Daniel T. Wood, after the
making of his said bond, and during his continuance in office, as Deputy Sheriff as aforesaid, did
not in all things faithfully discharge all the duties required of him as such Deputy as aforesaid, and
did not save said Cook, late Sheriff as aforesaid, harmless from all costs and damages on account of,
or by reason of, all acts of said Deputy as such Deputy, or by color of his said office; but, on the
contrary, of making of his said bond, and while the said Daniel T. Wood was Deputy Sheriff as afore-
said, the said plaintiff Leing Sheriff of said County of Cook during the year eighteen hundred and
fifty, and ex-officio Collector of State and County Taxes assessed for the year eighteen hundred and
forty-nine, the list of taxes for the year last aforesaid, duly assessed, was delivered to him, the said
plaintiff, as such Collector, for collection, and afterwards, to wit: on the twenty-second day of July,
in the year eighteen hundred and fifty, he, said plaintiff; collector as aforesaid, delivered to said
defendant Wood, as Deputy Sheriff as aforesaid, a large amount of said taxes, the four hundred and
forty-one dollars and twenty-two cents, to be collected and paid to said Cook, or to return to him,
said plaintiff, as Sheriff as aforesaid; and the said plaintiff avers that said defendant, Dauiel T.
Wood, collected the said sum of money for taxes as aforesaid, as Deputy Sheritt as aforesaid, and
that he has neglccled and refused and sull does neglcct and refuse to pay said sum or any part
thereof to said plaintiff, as Sheriff as aforesaid. And the said plaintiff’ further avers, that as Sherift
as aforesaid, he, said plaintiff, accounted for and fully paid said taxes so collected by said Wood, as
aforesaid, to the said county of Cook and said State of Illinois, according to the amounts due said
County and State respectively, according to the assessment aforesaid. By reason of which said
breach, the said writing obligatory has become forfeited, and thereby an action hath accrued to the
said plaintiff, to have and demand of and from the said defendants the said sum of ten thousand
dollars above demanded. Yet the said defendants have not, although often requested so to do, as
yet paid the said sum of money above demanded, or any part thereof, but hitherto have wholly
neglected and refused so to do, and still do refuse to pay the same or any part thereof, to the dam-
age of said plaintifi of ten thousand dollars, and therefore he brings this suit, etc.

JUDD & WILSON, Atty’s for Plaintiff.

Know all men by these presents, that we, Daniel T. Wood, John MeFall, L. G. Butler, Martin
Dodge, Peter H. Bigalow, H. B. Bay and T. E. Hamilton, of the City of Chicago, in the County of
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Cook and State of Illinois, are held and firmly bound unto Isaac Cook, Sherift of Cook County. in
the penal sum of ten thousand dollars, to be paid to the said TIsaac Cook and his legal representa-
tives, for which payment, well and truly to be paid, we bind our, and each one his executors and
administrators, jointly and severally, firmly by these presents, sealed with our seals, and dated the
12th day of March, 1850. :

Whereas, the above bounden Daniel T. Wood has been appointed by said Isaae Cook to the
office of Deputy Sherift, in aud for said County of Cook, now therefore, the condition of the
above obligation is such that if the said Daniel T. Wood, as such Deputy Sherift as aforesaid, shall
faithfully discharge all the duties required of him as such Deputy Sheriff, and shall save said Tsaac
Cook and his legal representatives harmless from all costs and damage on account of, or by reason
of, any and all acts of said Deputy as such Deputy, or by color of his said office, then this obliga-
tion sball be void, otherwise to remain in full force and virtue.

DANIEL T. WOOD, [Ls.]
JOHN McFALL, L.
L. G. BUTLER, [Ls.]
MARTIN DODGE, [Ls.]
PETER H. BIGALOW, [Ls.|
H. B. BAY, [Ls.]
T. E. HAMILTON, [Ls.]

And afterwards, to wit: on the Sth day of December, in the year last aforesaid, the said defend-
ants, by Larned and Hayes, their attorneys, filed in the Court aforesaid their certain demurer to the
declaration of the said plaintiff, heretofore filed in said cause, which is in the words and ficures follow-
ing, to wit:

COOK CIRCUIT COURT.
December Term, A. D. 1851.

STATE OF ILLINOIS, |

ES
COOK COUNTY, S

[ssac Coox,
vs. Debt on Bond.
Dawsier T. Woon, ef al.,

And the said defendants, by Larned and Hayes, their attorneys, come and defend, &e., and
crave oyer of the said writing obligatory and condition, and the same is read to them:

Know all men, by these presents, that we, Daniel T. Wood, John McFall, L. G. Butler, Martin
Dodge, Peter H. Bigalow, H. B. Bay and T. E. Hamilton. of the City of Chicago, in the County of
Cook and State of Illinois, are held and firmly bound unto Isaac Cook, Sheriff Cook County,
in the penal sum of ten thousand dollars to be paid to the said Isaac Cook and his legal represent-
atives, for which payment, well and truly to be paid, we bind our, and each one his, executors and
administrators, jointly and severally, firmly by the presents,

Sealed with our seals, and dated this 12th day of March, 1850.

Whereas, the above bounden Daniel T. Wood has been appointed by said Isaac Cook to the
office of Deputy Sheriff, in and for said County of Cook; mnow therefore, the condition of the
abeve obligation is such, that if the said Daniel T. Wood, as such Deputy Sheriff as aforesaid. shall
faithfully «lisclmrge all the duties required of him as such Deputy Sheriff, and shall save said Isaac
Cook and his legal representatives harmless from all costs and damage on account of, or by reason
of, any or all acts of said Deputy, as such Deputy, or by color of his said office; then this obligation
shall ba void, otherwise to remain in full force and virtue.

DANIEL T. WOOD, Ls.]
JOHN McFALL, E,.s. |
L. G. BUTLER. [Ls.]
MARTIN DODGE, [Ls.]
PETER H. BIGALOW, [us.]
H. B. BAY, (L]
T. E. HAMILTON, [Ls.]

And say that the said declaration, and the first, second and third assignments of breaches sey-
erally, and the matters therein contained, in manner and form as the same are above stated and set
forth, are not sufficient in law for the said plaintiff to have and maintain his aforesaid action thereof
against the said defendants, and they, the said defendants, are not hound by law to answer the same,
and this they are ready to verify, wherefore, by means of the insufliciency of the said declaration in
their behalf, the said defendants pray judgment, and that the said plaintiff may be barred, &e.

*
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By their attorneys, Larned and Hays, and for cause of special demurrer, m conformity with
the statute in such case made and provided, the said defendants assign the following:
1, The said declaration is bad from duplicity.

2. The said declaration is bad because the respective breaches therein mentioned are not set out
in distinet counts.

3. Because the breaches mentioned in the said declaration are not set out with sutlicient par-
ticularity.

4. The statement of the 2d and 3d breaches in said declaration is insuflicient for the reasons
following :

1. It assigns as a breach the non-payment of tax lists for years prior to the time of the cxecu-

tion of the said writing oblicatory and prior to the said Wood’s appointment to the said office of
g gatory I : PI

Deputy Sheritt.

2. The allegations in the first assignment of a breach are repugnant to each other.

o
3. It assigns, as a breach, the non-payment of taxes on the tax list for the year eighteen hundred,
a period being antecedent to the said defendant’s said appointment.

4. The allegations in the 2d and 3d assignments of breaches are insensible and repugnant.
5. It does not specify what taxes were given to the said defendant Wood to collect.

6. There is no explicit averment in the 2d and nonein the 3d assignment of breaches of the
assessment of the taxes, the lists of which are charged to have been received by said defendant.

7. Tt does not specify what taxes collected by the said defendant Wood he has neglected to
pay over to the said Cook.

8. Don’t allege delivery of warrant with the tax lists.

By their Atty's,
E. C, LARNED,
8: 8. HAYS.

And afterwards, to wit: at the November Term of said Court, to wit: on the 17th day of
November, A. D. 1856, the follawing proceedings, among others, were had and entered of record
therein, to wit: A

[saac Coox,
vs.
D. T. Woon, J. McFavr, L. G. BuTLEg, L Desr.
Magriy Dopee, P. H. Bieavow, H.
B. Bay, axp T. E. Hamirron.

i1
1
|

Now came on to be heard the demurrer, heretotore filed by the defendants, by their attorneys,
to the declaration of the plaintiff; which demurrer, after argument, is sustained by the Court, and,
on motion of the plaintiff’s attorney, leave is granted him by the Court to amend his declaration;
and, on motion, the defendants have leave to plead by Wednesday morning.

And afterwards, to wit: at the April Term of said Court, to wit: on the 13th day of April,
A. D. 1857, the following proceedings, among others, were had and entered of record therein, to wit:

Isaac Coox, ]
vs.
D. T. Woop, J. McFaLy, L. G. ButLer, » DEBT.
Marrivy Donce, P. H. Breavow, H. r
B. Bay axp T. E. Haumivrox.,

This day comes the said plaintiff, by his attorney, and suggests to the Court the death of the said
defendant J. McFall, and due personal service of process of summons issued in this cause having been
had on said defendants, D. T. Wood, L. G. Butler, Martin Dodge, H. B. Bay and P. H. Bigalow
only; and they being three times, severally, solemnly called in open Court, came not, nor does any
person for them, but herein they make default; which, on motion of said plaintiff; is ordered to Le
and it hereby is taken and entered of record. Wherefore said plaintiff ought to have and recover of

- the said defendants D. T. Wood, L. G. Butler, Martin Dodge, P. H. Bigalow and H. B. Bay, im-

pleaded with T. E. Hamilton, his damages herein sustaived by oceasion of the premises, and there-
upon reference is had to the Court to assess the same herein hereafter.

RS ———————_
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And afterwards, to wit: at the same Term of said Court, to wit: on the 30th d: ay of May, in
the year last aforesaid, the following, among other, proceedings were had and entered of record
therein, to wit:

Issac Cooxk, )
vs.
D. T. Woop, J. McFaLt, L. G. B[TLER, L Depr.
Mairriy Dovee, P. H. Bicavow, |
B. Bay axp T. E. Hawmivrrox. J

This day comes the said plaintiff; by Farnsworth and Burgess, his attorneys, and the default of
the said defendants D. T. Wood, L. G. Butler, Martin Dodge, P. H. Bigalow and H. B. Bay, having
been heretofore, to wit: on the 13th day of April last passed, taken and entered of record, and
reference then had to the Court to assess said plaintiff’s damages herein, wherefore said plaintift

ought to have and recover of said defendants, D. T Wood, L. G Butler, Martin Dodge, P. H. Big-
alow and H. B. Bay, impleaded with T. E. Hamilton, his debt in this declaratien mentioned, to- the
sum of ten thousand dollars; and the Court having heard the allegations and proof submitted by
said plaintiff; and being fulh advised in the premises, assess said plaintiff’s damages herein by oc-
casion of the breaches of condition of the said bond assigned in the declaration to the sum of fifty-
three hundred and eighty-two dollars and seventeen cents. Therefore, it is considered that said
plaintiff' do have and recover of the said defendants, D. T. Wood, L. G. Butler, Martin Dodge, P.
H. Bigalow and H. B. Bay, impleaded with T. E. Hamilton, his debt of ten thousand doll: ars, in
form aforesaid, together with his costs and charges by him in this behalf expended, and have exe-
cution therefor, and that said execution be returned satisfied in full upon the payment of the dam-
ages aforesaid assessed, with interest and costs.

And afterwards, to wit: at the October Term of said Court. to wit: on the 9th day of No-
vember, in the year last aforesaid, the tnl]owmcr proc: ‘C‘(l\ll’fs, among others, were had and entered of
record therein, to wit:

Isaac Coox, 1
s.
Dasmen T. Woon, Lorix G. BurLER,
Marriy Donce, P. H. Bicarow, | Moriox.
Hexry B. Bay, Survivors of Jonx
McFacL, inpleaded with T. E. Haum-
TON.

And now, on this day, come on to be heard the motion of the said defendants to open their de-
fault entered in said cause upen affidavits filed, and was argued by counsel; and the Court being
iully advised in the premises, sustains said motion and orders the default entered in said cause to
be opened, and all subsequent proceedings thereon had set aside at the costs of the defendants, to
which ruling of the Court the said plaintiff, by his attorney, now here, excepts and prays the Court
here to sign his bill of exceptions; and it is further ordered, that he be allowed ten days to file his
bill of exceptions.

And afterwards, to wit: on the 12th day of November, in the year last aforesaid, the said
plaintiff; by William T. Burgess, his attorney, filed in the office of the Clerk of the Court aforesaid
his certain Bill of Exceptions, which is in the words and figures following, to wit:

IN THE COOK CIRCUIT COURT. ; .
Issac Cooxk, 3
vs.

Daxier T. Woon, L. G. BurLer, Mar-
iy Dooee, P. H. Bicarow, H. B.
Bay, Survivors of Joux McFarr, im-
pleaded with T. E. Hamicrox, )

f On motion by defendants to set aside defailt, &ec.

Of October Term, A. D. 1857.

STATE OF ILLINOIS,

COOK COUNTY,

S8.

Be it remembered, that on the 18th day of September, A. D. 1857, the said defendants pre-
sented to the Hon. Groree Maxierre, Judge of this Court, in vacation, an affidavit, of which the
following is a copy



COOK COUNTY CIRCUIT COURT.
Dawvier 1. Woob, ef al, ) Suit rer,

ads. Judgm't Rendered, May 30th, 1857, for debt, $10,000.
Issse Coox. Damages, $5,382 17-100, and costs.

STATE OF ILLINOIS,

COOK COUNTY,

88,

Henry B. Bay, one of the defendants in the above entitled suit, being duly sworn, says that
some three or four years since, he was informed by the defendant Wood that this suit had heen
dismissed for want of prosecution, and that he, Wood, had received a letter from E. C. Larned,
Esq., the attorney employed to defend this suit, which stated that he had got the suit dismissed,
with which letter was a bill from said Larned for his services, which letter and bill the afliant has
seen; that this afliant, relying upon such statement gave no further attention to the matter, and
heard nothing further about such suit, until about the middle of July last passed, when George
Anderson, Deputy Sheriff; informed this affiant that he had an execution against this affiant issued
on the judgment rendered in this suit.

This affiant further says, that immediately after learning such fact from Aunderson, this affiant
2_ f‘ alled on counsel to take the mecessary steps to set aside such judgment and exccution, and called
at the office of said Larned to see him on the subject, but was not able to find him, and was told
he was absent from the State and would not return until about the 1st day of October next; that
this affiant was also informed that his Honor Judge Manierre was absent from the city; that at the
earliest moment after leaming of the return of said Judge, this affiant has caused this affidavit to
be drawn in order to apply to have such judgment and execution set aside.

This affiant further says, upon information and belief, that the proceedings on the part
of the plaintiff, by which said judgment was obtained, were not had in good faith, but were
irregular and fraudulent as against the defendants, and were without their knowledge and without
notice to said defendants; that at the November Term, 1853, an order was granted by his Honor
Buckner S. Monis, that the said should be dismissed for want of prosecution, and a memorandum
was made to that effect, on his docket, which memorandum some one has since then erased, but, as
this affiant believes, without authority.

This affiant further says, that the defendants in said suit have, each and every one of them, a
good defence {o said suit on the meris, as the affiant verily believes.

And this affiant further says, that the Sheriff has, by virtue of said execution, levied upon per-
sonal property of this affiant suflicient in value to satisfy said execution, and has advertised the
same to be sold on the 22d day of September inst., and will proceed to sell unless proceedings are
stayed by this Honorable Court,

This affiant further says, that the defendant Wood resides in Lee County, and so far distant
that his affidavit cannot be conveniently obtained in time for this application, but said Wood has in-
formed this affiant that there was a good defence to said suit on the merits, and that there was noth-
ing due from him to said plaintiff, but that on the contrary there was a balance due from the plain-
tiff to Wood, on his accounts as Deputy Sheriff, which statement of said Wood the affiant believes
to be true.

H. B. BAY.

Sworn to before me this 17th day of September, A. D. 1857, .
Wy, L. Cuuren, Clerk.

Aud thereupon the said Judge endorsed thereon an order in the words and figures following,
namely :

On the within affidavits let the execution therein mentioned be stayed until further order, and
no further proceedings be had thereon.
GEORGE MANIERRE,
Cuicaco, Sept. 18, 1857, Judge 7th Judicial Circuit, Ills.

That there was served on Wm. T. Burgess, the attorney of reccrd for said plaintiff; on the 19th
day of September, 1857, a notice, of which the following is a copy:

24 e
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COOK COUNTY CIRCUIT COURT,
Daxier T. Woon, et al., {
ads.

Isasc Coox. S

Please take notice that at the next term of this Cowrt, to be holden at the Court House in the
City of Chicago, on the second Monday of October next, on the opening of the Court, or as soon
thereafter as counsel can be heard, a motion will be made on behalf of the defendants against whom
judgment was entered in this suit, that such judgment and the exceution issued thereon be set aside,
or for such other further or different order as the Court shall deem meet; which motion will be
founded on the records and papers on file in this suil, and on the affidavit of which the foregoing
is a copy. Yours, &e.,

GOODRICH, FARWELL & SMITH,

Dated Sept. 19th, 1857, Att'vs for Defendants.

To Wa. T. Burcess, Esq., Aty for Plaintiff,

That on the 12th day of October, A. D. 1857, and during the present term of this Court, the
said Burgess filed the aflidavit following, viz:

IN THE COOK CIRCUIT COURT.
Isaac Coox, )
s, - On Motion.
Daxier T. Woon, et al.

STATE OF ILLINOIS,
COUNTY OF COOK.

Isaac Cook, the said plaintif; being duly sworn, says that the knowledge he has of the matters
which were in controversy in this suit is principally derived from J. N. Purdry, who was sworn as a
witness in this case, on the assessment of the damages, and who had principal charge of the matter,
and James Fitsimmons, his clerks; and from their statements the amount of the recovery in this
cause is correct, he believes. That Ire has no knowledge that this suit was ever dismissed, and does
not believe that such ever was the case.  That if any entry of the kind ever was made by the
Judge, it was either a mistake, or was vacated during the same term it was made by the agreement
of connsel.

1. COOK.

Sworn to and subseribed before me this 12th day of October, 1857.

Moses Havverr, Notary Public.

IN THE COOK CIRCUIT COURT.
Isaac Coox, ]
vs. |
DAﬁf\EII‘)(iD(XO%U‘ %-I GB;Eiigs;lj’ ;;’\11\}1; lt( On motion by defendants to set aside judgment, de.
|
)

Bay, Survivors of Joux Mclary, and
impleaded with T. E. Hamirrox,

STATE OF ILLINOIS,)

88

COUNTY OF COOK. (

William T. Burgess, an attorney at law of said County, being duly sworn, doth depose and say,
that on or about the first day of November, A. D. 1856, he was retained by said Cook to prosecute
this suit; that, as this deponent was informed, the counsel who preceded him in the management
of this ease was Henry Frink, Esq., who departed this life on orabout the day of June, 1856
that on examining the state of the record, he, this deponent, found a demurrer to the declaration not
disposed of; that he either sent to be left, or left himself, at the office of Armnold, Larned and Lay,
directed to E. C. Larned, Esq., a member of that law firm and one of the attorneys for the defend-
ants in this cause, a written notice of the time he should call up the demurrer for argument; that
said demurrer was called up afterwards and on the 17th day of November, A.D. 1856, by this de-
ponent, said Larned not appearing to argue, and sustained by the Court; that this deponent there-
upon took leave to amend, and then and there, in open Court, amended said declaration by inserting
the words ““and forty-eight and eighteen hundred and forty-nine,” and handed the said declaration
so amended to the Clerk of the Court to file, and applied for and obtained a rule upon the defend-
ants to plead to the declaration as amended; that immediately upon entering said rule, according to
the best recollection of this deponent, he sent a note to Mr. Larned informing him of the fact, and
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a few days afterwards he saw him, said Larned, personally and advised him what had been done in
this case; that said Larned in reply applied to this deponent to extend the time of the rule to plead
until he could hear from and advise with said Wood, at the same time stating that said Wood
had not been to see him lately about the suit: that he was living out in the country near Chi-
cago, the precise place he did not know: that he, said Wood, had not paid him anything, and that
he, said Larned, had not received anything for his services in the cause, but did not intimate then
or at any other time but that the cavse was regularly on the docket and the plaintiff entitled to
have it tried in its order,

That this deponent conceded to the request of said Larned for further time to plead; that
after that time had elapsed, this deponent again personally called upon said Larned and ecalled his
attention to the case; that said Larned then applied for further time, saying he had not yet heard
from said Wood; that this deponent again acceded to his request and agreed to extend the time
still further; that several times fhis deponent called the attention of said Larned to the case after-
wards, and at intervals of a month or so, and after the time thus agreed upon for time to plead in
had expired, until he concluded that the defendants had no real defense to the case and insisted upon
their default and assessed the damages upon examination of witnesses in open Court.

And this deponent further says, that the said defendants, Martin Dodge, P. H. Bigalow and
H. B. Bay, trom the time of amending said declaration to the present time, resided and reside in
the City of Chicago in said County, openly and notoriously, their places of residence appearing in
the City Directories published and in general cireulation for and in said City; that said Martin
Dodge is, and was then, one of the keepers of the Sherman House, a hotel fronting upon the Court
House square in said City.

And this deponent further answering says, that he has no doubt but that i the case ever was
in fact dismissed, and stated by said defendant, in his affidavit on file in this motion, that it was
reinstated by agreement of counsel, because not until after the exeeution in this case had nearly run
out did he hear of anything of the kind.

This deponent further answering says and insists, that he took every means in his power to
notify the defendants’ counsel in this cause of his intended action therein: that the Court several
times refused to take the matter up after the plaintiff was entitled to default and judgment,
and requested this deponent to notify the counsel for the defense again, which this deponent duly
did; that this deponent did not suppose himself to be under the obligation of notifying the defend-
ants personally when they had counsel acting for them in Court and they had been duly served with
summons in the cause.

And this deponent further answering says, that the amount assessed in this ecause is what ap-
peared from documentary evidence, and the statement of witness or witnesses sworn and produced
on the trial before the Court, to be due from said defendants to the plaintift.

W. T. BURGESS.

Subseribed and sworn to before me this 12th day of October, A.D. 1857.

Wum. L. Cuavren, Clerk.

And the said William T, Burgess being further sworn in said cause above entitled, says that
hereto attached is a copy of a notice which he has, since making the above affidavit, found
among his papers; that the same is a copy of the note he sent said E. C. Larned of the rule to
plead to the amended declaration; that said Larned, in his subsequent conversation, spoke to this
defendant about having received such a note.

W. T. BURGESS.

Subseribed and sworn to before me this 22d day of October, A. D. 1857.
Wy, L. Cuurcn, Clerk.

IN THE COOK CIRCUIT COURT.
Isaac Coox,
Vs, - Debt on Bond.

Daxier T. Woon, ¢f al. 5
To Messrs. Larnep & Havs, Att’ys for Def’ts:

(fents—We this day entered a rule in this cause, requiring you to plead to the declaration as
amended therein, by Wednesday morning next, at the opening of the Court.

Yours, &e.,
Nov. 17, 1856. FARNSWORTH & BURGESS, for Plaintiff,
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And, on the  day of October, 1857, during the same term, called up the motion for disposal
by the Court,

That thereupon the said defendants applied for leave to file additional aflidavits, to which the
plaintift then and there objected, but the Court overruled the objection and granted to the said de-
fendants to file further affidavits, to which ruling the plaintift then and there excepted, which was noted.

That afterwards the said defendants filed the following affidavits:

COOK COUNTY CIRCUIT COURT.
October Term, 1857,
Isaace Coox, 0
vs. -
Danier. T. Woon, ef al. s
STATE OF ILLINOIS,

COUNTY OF COOK, 88,

CITY OF CHICAGO.

Edwin C. Larned, on oath, states that he was employed several years ago, in connection with
S. 8. Hayes, Esq., to attend to a suit of Cook ws. Wood, et al; that a demurer was filed to the
original declaration, one ground of which was, in substance, that a deputy sheriff or his bondsmen
were not liable on his bond for defaults in the non-payment of laxes collected by him, this Leing
no part of his official duty as such deputy that the demurrer was according to his best recollection
either sustained or confessed and leave taken to amend; and that the case hung along in this way
for a long time, and this deponent suplmsed that the defaults, &e., complained of were mainly if
not wholly on account of tax collections, and that the suit would not be further prosecuted. and is
of impression that he conversed with Mr. Judd about it and told him there was no use to keep it
on the docket: after it had remained in this condition for one or two years, this afliant is of the

impression that when it was called in the order of the docket by Judge Morris, a long time since,
that this affiant had it dismissed for want of prosccution, and he is advised by said Wood that he
received a letter from this affiant apprising him that it had been so dismissed ; and this athant
further wrote said Wood to request him to pay him for services, &c.

This affiant considered his connection with the case ended at that time, and has no further
knowledge of it, or how it came again on the docket.

This affiant remembers an application made to him by W. T, Burgess in reference to the case,
and his asking Burgess if that old thing had come up again, aud his informing Burgess that he did
not deem that he was any longer in the case, and did not intend to act as counsel in it; that he
considered his connection with it ceased a long time since, but he would like to have time to write
to Wood, so that he could employ counsel to attend {o it.

That this affiant did accordingly, to his best recollection and belief, write Wood, directing the
letter to Wheeling, I11., which was the last place he knew of his residing in, and heard nothing
further from him; and when again applied to by the clerk of said Burgess about the case this afliant
replied that he had heard nothing from Wood, that he did not know whether he was alive or dead,
or where he was to be found, and that he considered his connection with the case had long ceased,
and advised said clerk to see 8. S. Hayes, Esq., who had originally acted as counsel in the cause,
and who might still be in correspondence with Mr. Wood.

That this affiant did not like to prejudice Mr. Wood by assuming to act in any manner, and
did not feel authorised to appear or to act further, and so advised Mr. Burgess' clerk.

That this affiant never was employed by any one but Wood in the original suit, and had no
remembrance of there being any other parties defendant but Wood when he was spoken to by Bur-
gess and his clerk about the case.

That this afliant never made any agreement to vacate the order dismissing said suit, and had
no knowledge of said order being vacated, or the time it was vacated.

That the said Burgess was not the original attorney for plaintiff, but N. B. Judd, Esq ; and
this affiant was not aware of any action being taken in the case at all, or that it was intended further
to prosccute until notified by Burgess, nor had he any knowledge how or why the case was
continued on the docket after such dismissal, or whether a new suit had been instituted, or what was
the condition of the case at any time after said order of dismissal.

That no amended declaration was ever filed in the cause up to the time that it was dismissed
to this affiant’s knowledge, nor was he ever notified of any being filed to his knowledge or remem-
brance until he received the notice from Burgess referred to.
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This aftiant has some recollection of his procuring the order for dismissal, but such recollection
is not strong enough to enable him to swear positively to it independently of his letter to Wood
and the entry on the docket, but if, as he is advised by said Wood, he wrote him he had obtained
such an order, this affiant would have no doubt that he did so.

EDWIN C. LARNED.
Subseribed and sworn to before me this 22d day of October, A. D. 1857.
Cras. A. Grecory, Notary Public.

COOK CIRCUIT COURT.
Qect. T., 1857.
STATE OF ILLINOIS, |
S8,
COOK COUNTY, g

In the matter of the application of D.
T. Wood to set aside judgment in

the case of IL
Isase Cook, {

vs. |

D. T. Woon, ¢t al. J

Daniel T. Wood, on oath, states that he is a defendant to the above entitled suit; that a suit
was instituted against him sometime in the year 1851, by said Cook, and he employed E. C. Larn-
ed and S. S. Hayes, Esqs., to defend for him.

That subsequently, and sometime in the year 1855, he received a letter from said Larned ad-
vising him that said suit had been dismiszed for want of prosecution, which letter this affiant handed
to Grant Goodrich, Esq., and the same is now in his possession but has been mislaid by him; that
subsequent to the receipt of the letter, this afiant informed Henry B. Bay that said suit had been
dismissed, and also Martin Dodge another of the defendants; that subsequent to the receipt of said
letter advising him of said dismissal of said case this affiant never heard anything more of the
matter, or knew that any suit was pending against him until he was advised, sometime in August
last, that a judgment had been obtained and execution issued thereon: that this affiant had no
knowledge that there was any case against him in Court, and supposed the whole matter cuded and
required no further attention from him,

That he never was served with any new process or any notice of any new proceedings or had
knowledge of the same in any manner or form.

That this affiant has, as he is advised and verily believes, s good and sufficient defence to said
suit on the merits; that the action is brought on a bond given by this affiant with the other de-
fendants as sureties, which is dated the 12th day of March, 1850, and is given to indemmify said
Cook against the default, &e., of this atliant as such deputy sherift; that all the default against this
affiant alleged by said Cook in said declaration of which any evidence was offered consisted as he is
advised in alleged failures to pay over money collected on tax lists put into his hands for collection;
that the only lists on which this affiant made any collections, which acting as such deputy, were
those of 1848 and 1849.

That, shortly after, this afiant met Mr. Bently, who was acting for Cook in all collection of
taxes, presented a lot of tax receipts, some signed and some not signed, accompanied by a list of

‘them, with a receipt at the bottom for this affiant to sign, advising this afliant that he was to collect

and pay over the money, and the amount paid was to be credited to him; this affiant in attempting
to collect said taxes found that in many cases the parties had receipts for the same taxes given him
to collect from Cook—a Pendry and Fitz Simmons; this athant often brought people to Cook who
had such receipts, and Cook often told this affiant that these were old taxes and his clerks had
been careless, and that he wished this affiant to do the best he could with them; and this afliant
did so and collected all he could on said tax receipts, and paid all over which he collected.

That, subsequeatly and sometime in 1850, the Board of Supervisors called upon said Cook for a
settlement of the tax lists; that a committee was appointed by said board to investigate the matter.

That said Cook then desired of this affiant that he should go before the committee and end the
whole matter by swearing that all taxes which had not been collected were not collectable; that the
parties could not all be found, which was true, and that such as could be found were not able to pay,
which was untrue in part; this affiant refused to do so, but went before the committee and showed
to them what taxes this affiant could not collect and swore to the same, the tax receipts for which
were either left with the committee or taker by Cook, and the affiant has seen nothing of them
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since; subsequently the said Cook himself made oath that the balance of the taxes not collected were
not collectable, and thereupon the committee reported that the amount collected for the tax list of 1848

b5 T B S SR SR P g L e UL SO L R SR Sy el Y 2
And the balance of tax list was insolvent ____ ... ____ . _ . _______.___. 512 96
The tax list of 1849, colleeted . - - oo o o e e e 6436 77
Uncollected and insolvent . - - - oo o e o e e o2 1196 60

That the Collector reported treasury receipts for all amounts collected, except commissions and
bills, &e., and recommended that the Clerk execute the proper papers to the Collector according to the
above returns, which this afliant believes was done, and this ended the whole of this affiant’s con-
nection with the tax collections, except that this affiant often tried to get said Cook to pay him for
his services in collecting what he did collect, and which is eredited to him in the list.

And this affiant further says that he never received a dollar in said tax receipts, or by way of
collection of taxes, for either of said years 1848 and 1849 which he did not pay over, not even re-
taining his commissions or charges for collections.

And this affiant saith, that he never collected any money for said Cook on any accounts what-
ever, during the whole time of his connection with sail Cook, which he failed to pay and account
for; and that he is not owing the said Cook or indebted to him for any matter or thing whatever,
but on the contrary, that although the said Cook is indebted to him in a large amount for services
rendered by him for which he has repeatedly sought payment of said Cook, that this afliant has
never been able to get any money from him.

That when this affiant was appointed deputy of said Cook, in March, 1850, he accepted said
said office at the solicitation of said Cook, and the said Cock to induce this affiant to accept said
appointment offered to warrant to him that he should receive $1000 for his part of the fees for the
year; that this affiant, during the year, did the great part of the business of the office, summoning,
fines, and attending Court and serving process, and for his services rendered during the time he ncted
as such deputy, he never has been able to obtain compensation from said Cook.

That the money collected on the execution against Johnston in favor of Clapp, set forth in the
declaration, was all paid over by this affiant, according to the order of said Cook; and this affiant
never retained or received any portion thercof, unless it may have been his portion of the fees,

That the said Cook is indebted to this affiant in a large sum of money, for one-half of all the
services of process made by him, and also his commissions on the amount of taxes collected by him_
as appears by the receipts and entries on the tax lists, and also for other services; and said Cook
has never paid these, although repeatedly requested so to do by this affiant.

And this affiant really believes that the said Cook is justly indebted to him in the amount of
at least six hundred dollars, over and above every offset or claim of said Cook against him.

And this affiant, upon his solemn oath aforesaid, doth state and swear that there is no founda-
tion in right or justice for the judgment rendered in the said suit against him in favor of said Cook;
that he doth not owe the said Cook a single dollar, and has committed no default and incurred no
liability to the said Cook whatever upon said official bond, upon which either he or his bondsmen can
be made liable.

And this affiant believes that the said judgment in fraud of the rights of this affiant and his
sureties, and without any notice to him or to them as he is advised.

And this affiant farther shews, that he has had no day in Court, and no opportunity to defend
against said action, and that a judgment for a very large amount has been entered up against this
affiant and his sureties, without a hearing and without the knowledge of this affiant, and contrary
to the right and justice of the case.

DANIEL T. WOOD.

Sworn and subseribed before me this 23d day of October, A. D. 1857,

Wu. L. Cuurcn, Clerk.

And the plaintiff, the following:

IN THE COOK CIRCUIT COURT.

Isaac Coox,

vs. On Motion.
Daxier T. Woon, et al.

STATE OF ILLINOIS,

COUNTY OF COOK.
William T. Burgess, of said County, being duly sworn, doth depose and say, that he has

>
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examined the docket of the Clerk of this Court for the November Term, 1853 ; that he there finds
entered, under this cause, in pencil mark a memorandum as follows, 28, suit dis’d, want of pros p.c.”

That said memorandum is scored out with pencil mark, and under with the word © cont’d” is
written with pencil mark in the proper hand writing of L. D. Hoard, then the Clerk of this Court
as he is informed, and also from his knowledge of his hand writing believes to be so.

That this deponent is unable to find either of those entries entered of record, and they each
lack the mark usually affixed by the Clerk to check them off and show them entered.

That this deponent is informed, and believes such to be the case, that it was not Mr. Hoard’s
practice at that iime to enter an order for the general continuance of a cause.

That this deponent has examined as far as he could, the dockets of the Court sinee, and particu-
larly that of the next term, and finds said cause entered in the same order as it was at the Novem-
ber Term, A. D. 1853; and that said cause appears at no time at or after said last named termn to
have been off the docket until finally disposed of by judgment.

That this deponent’s Lest recollection of the Impressions produced upon his mind from his
interviews with said Larned, referred to in his former affidavit in this case, is that the said Larned
had not been paid anything for his services and would not act any longer in the case, but wished
this deponent not to take action until he, said Larned, could hear from said Wood, and advise him
so that he might employ other counsel, and no allusion was made by him to the suit ever being
dismissed.

W. T. BURGESS.

Subseribed and sworn to before me this 28th day of October, A. D. 1857.
Wx. L. Cuurcen, Clerk,
COOK COUNTY CIRCUIT COURT.
October Term, A.D. 1857.

vs.
Danier T. Woon, ef al.
STATE OF ILLINOIS,

r 88.

Issac Coox, §

COUNTY OF COOK.

F. H. Winston, being duly sworn, deposes and says, that during the years 1854 and 1855 hLe
was connected in business with Messrs. Judd & Frink, and that said firm of Judd and Frink and
this deponent were the general attorneys of Isaac Cook, plaintiff in the above entitled cause, and
had the sole and exclusive charge, as said attorneys, of said suit; and this deponent further states,
that during the whole of {he time above stated, (as this deponent believes,) said case stood on the
docket of said Court, upon demurring to the declaration; that said cause was regularly called at
each and every term of Court during said time; and that this deponent was frequently in Court
at the time and times when said case was called, and that this deponent answered for said plaintift
and the defendant’s counsel for said defendant; and. this deponent further states, that he believes
that E. C. Larned, Esq., was one of said defendant’s counsel, and that he answered for said
defendants at one or more terms of said Court, during the time aforesaid; and this deponent further
states, that he is quite positive and cer(ain that said cause was never dismissed from the docket of
said Court during the time aforesaid for want of prosecution or for any other cause, but that the
same stood regularly on said docket as before stated.

F. H. WINSTON.

Subscribed to and sworn before me this 27th day of October, 1857,
[Ls.] Lmwis. H. Davis, Notary Public.
IN COOK COUNTY CIRCUIT COURT.
Issac Coox, /
s, -
Danier T. Woob, and others. 5
E. R. Hooper, having been first duly sworn, states that according to the best of his recollection
and belief, he was employed as counsel by the plaintiff in the above entitled suit at the term
of said Court in which said cause was stricken from the docket, and that as such counsel he
aided to have said cause re-instated upon the docket of said Court; that after said cause was re-
instated he attended to it for several terms, and conversed with E. C. Larned, Esq., counsel for the
defendants, in regard to the same: that he regarded said Larned as counsel for the defendants, and
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never heard him say to the contrary, nor intimated that he did not know that said cause had been
re-instated, and no reason from anything that transpired to suppose otherwise than that said Larned
so considered himself. Further this deponent saith not.

E. R. HOOPER.

Sworn and subscribed to before me this 28th day of October, 1857.
[rs.] Jony Fowsyrur, Notary Public.

COOK CIRCUIT COURT.

Isaac Coox,
8. Cook County, ss.
Daxier T. Woon, et al.

Norman B. Judd, being duly sworn, saith, that he was ene of the attorneys for the plaintiff
who instituted the above suit, and this deponent believes that the Hon. John M. Wilson was his
partner when the suit was brought; that after Judge Wilson was elected Judge, Heury Frink be-
came a partner of this deponent, and the suit was looked after by said Frink,

This deponent recollects that Mr. Frink stated to him on returning from Cowrt one day that
the docket had taken a turn and the above cause with several others had been dismissed, but that
he had got them re-instated; and this deponent is of the impression that Mr. Frink had the order
dismissing the cause set aside and the cause re-instated.

That this deponent has no recollection of ever after hearing of any dismissal of said cause.
N. B. JUDD.
Subseribed and sworn to before me this 31st day of October, 1857,
[rs.] Lewrs H. Davis, Notary Public.

And now, on this 9th day of November, A. D. 1857, and during this October Term, this mo-
tion came on to be heard upon the said affidavits, and was argued by counsel,and the Court being
fully advised in the premises, sustains said motion and orders the default entered in this cause to be
opened, and the subsequent proceedings thereon had to be set aside, at the cost of the defendants,
to which ruling of the Court the said plaintiff then and there excepted, and tenders this, his bill of
exceptions, to be signed and sealed by the Court, in open Court, this 13th day of November, A.D.
1857, in open Court, and it is done according to the statute in such case made and provided.

GEORGE MANIERRE, [Ls.]
Judge of 7th Judicial Circuit, Ills.

And on the 11th day of November, in the year last aforesaid, the said defendants, impleaded
as aforesaid, filed in said Court their certain demurrer to the amended declaration of the said plain-
tiff, which is in the words and figures following, to wit:

Danier T. Woop, Loriy G. Burrer, )
Marmis  Doocr, P. H. Bicarow, | COOK COUNTY CIRCUIT COURT.
Hexry B. Bay, Survivors of Mec-
Fawy, inpleaded with T. E. Hamis- § Of October Vacation Term.

TON,
ads. To-wit: Nov. 11th, A. D. 1857.
Isaac Coox. )
And the said defendants, Wood, Butler, Dodge, Bigalow, Bay, by Larned and Farwell,

their attorneys, come and defend, &e., and crave oyer of the said writing obligatory and conditions,
and the same is read unto them.

Kunow all men by these presents, that we, Daniel T. Wood, John McFall, L. G. Butler, Martin
Dodge, Peter H. Bigalow and H. B. Bay and T. E. Hamilton, of the City of Chicago, in the County
of Cook and State of Illinois, are held and firmly bound unto Isaac Cook, Sheriff’ of Cook County,
in the penal sum of ten thousand dollars, to be paid to the said Isaac Cook and his legal represent-
atives, for which payment well and truly to be made we bind our and each one his executors and
administrators, jointly, severally and firmly by these presents. Sealed with our seals, and dated
this 12th day of March, 1850.

Whereas the above bounden Daniel T. Wood has been appointed by said Isaac Cook to the
office of Deputy Sherifl, in and for said County of Cook; now therefore, the condition of the above
obligation is such, that if the sail Daniel T. Wood, as such Deputy Sheriff as aforesaid, shall faith-
fu]]y discharge all the duties required of him as such Deputy Sheriff, and shall save said Isaac Cook
and his legal representatives harmless from all costs and damage on account of or by reason of any
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or all acts of said Deputy as such Deputy, or by color of his said office, then this obligation shall
be void, otherwise to remain in full force and virtue.

DANIEL T. WOOD, Ls.]
JOHN McFALL, %L.S.]
L. G. BUTLER, [Ls.]
MARTIN DODGE, [rs.
PETER H. BIGALOW, [rs.
H. B. BAY, [Ls.]
T. E. HAMILTON, [rs.]

And say that the amended declaration, and the matters therein contained in manuner and form
as the same are above stated and set forth are not sufficient in law for the said plaintiff to have or
maintain his aforesaid action thereof against the said defendants, are not bound by law to answer
the same.

And this they are ready to verify, wherefore by reason of the insufliciency of the said amended
declaration, in this behalf the said defendants pray judgment, and that the said plaintiff may be
bound, d&ec.

LARNED & FARWELL, Atf'ys for above named Defts.

And the plaintiff joins in demurrer.
BURGESS, for Plaintiff.

And afterwards, to wit: at the March Term of said Court, to wit: on the 15th day of March,
A. D. 1858, the following, among other, proceedings were had and entered of record therein, to wit:

Issac Coox, ]
23, I
Danter T. Woon, Jonx McFarr, Lorix v Depr

G. BurLer, MarTin Dopcr, Purer H. |
Breavow, H. B. Bay axp Tiomas K.
Hamruron, J

N

This day comes the said parties, by their attorneys, and the Court being well advised in the
said defendants’ demurrer, to the first, second and third breaches assigned in said plaintift’s decla-
ration, overrules said demurrer as to the first breach, and sustains it as to the second and third
breaches; whereupon said plaintift elects to siand by the breaches assigned in his said declaration;
and, o1 motion, ordered that said defendants plead to said declaration by Thursday morning.

And afterwards, to wit: at the same term of said Court, to wit: on the 16th day of March,
in the year last aforesaid, the following, among other, proceedings were had and entered of record
therein, to wit:

Isaac Coox,

!
1
8. !
Danier T. Woob, Joux McFarr, Lorix
Desr.

G. BurLer, Martin Dober, Perer H.
Brcavow, H. B. Bay axp Tromas E.
~Hawmrrox,

Ordered that the rule to plead be extended in this cause until April first.

COOK CIRCUIT COURT.
March Term, A.D. 1858.
STATE OF ILLINOIS,

COOK COUNTY.

88,

D. T. Woop, Lorixy G. Burrer, MARTIN
Dopce, Perer H. Biaarow, and H.
B. Bay, Survivors of Joux McFary,
impleaded with T. E. Hamivron.

ads. Isaac Coox.

And the said above named defendants by Larned and Farwell, their attorneys, come and defend
the wrong and injury, when, &c.; and as to the said writing obligatory in the said first breach of
said declaration mentioned, says that the said supposed writing obligatory is not their deed, and of
this they put themselves upon the country.

By their Attorneys, LARNED & FARWELL.
And the Plaintiff doth the like.
BURGESS, for Plaintiff.

And for a further plea to the said first assigned breach in said declaration, set forth by leave
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of the Court, &e., the said defendants say, actio. non., because they say that the said Daniel T.
Wood, while such Deputy Sheriff, did in all things during the continuance of his said appointment,
faithfully discharge all the duties required of him as such Deputy, and did save the said Isaac Cook
harmless from all costs and damages on account of and by reason of any and all acts of the said
Wood, as such Peputy, by color of his office; and did not receive or fail, neglect or refuse, to pay
over the sum of $308 20 and $5 costs, or any other sum upon an execution issued out of the Cook
County Court of Common Pleas upon a judgment recovered in said Court by William B. Clapp vs.
Joseph Johnson, on the 17th day of May, A. D. 1850, as in said first breach in said declaration
assigned, alleged; and of this they put themselves upon the country.
By their Att'ys, LARNED & FARWELL.

And the plaintiff doth the like,
BURGESS, for Plaintif.

And for a further plea to said first assigned breach in said declaration, set forth by leave of
court, &c., the said defendants say, actio. non.; because they say that the said Daniel T. Wood,
Deputy Sheriff as aforesaid, in manner and form as aforesaid, did mnot receive, or fail, neglect or
refuse to pay over the sum of %308 20<100 and $5 costs, or any other sum upon an execution issued
out of Cook County Court of Common Pleas, upon a judgment recovered in said Court by William
B. Clapp vs. Joseph Johnson, on the 17th day of May, 1850, as in said first breach assigned, in
said declaration is alleged; and of this they put themselves upon the country.

By their Attorneys, LARNED & FARWELL.

And the plaintiff doth the hike.
BURGESS, of Plaintiff.

Issae Cooxk, ]
vs.
Daxier T. Woon, Lorin G. BurLER,
Marriy Dover, Perer H. Bicavow, p Dzsr.
H. B. Bay, Survivors of Jonxy Me-
Favr, impleaded with T. K. Hami-
TON. 3

And afterwards, to wit: at the April Term of said Court, to wit: on the 26th day of April,
A.D. 1858, the following procecdings, among others, were had and entered of record therein, to wit:

Isaac Coox, 3
8.
Davier. T. Woon, Lorix G. Burieg,
Marriy Dover, Perer H. Bicatow, » Db,
H. B. Bay, Survivors of Joux Mec-
Fart, impleaded with T. E. Hamrr-
TON. 3

This day again come the said parties by their attorneys, and by stipulation in writing filed
therein a jury is waived and said cause submitted to the Court for trial upon the issues joined
between the parties,

And afterwards, to wit: at the February Special Term of said Court, to wit: on the 17th day
of February in the year last aforesaid, the following proceedings, among others, were had and en-
tered of record therein, to wit:

Isaac Coox,
vs.

Danier T. Woop, LoriNn G. BurLEr,
Marriy Dover, P. H. Bicerow, H.
B. Bay, Survivors of Joux McFarr,
impleaded with T. E. Hamwrox. J

Desr.

This day again comes the said plaintiff, by William T. Burgess, Esq., his attorney, and the said
defendants impleaded, &e., by Larned and Farwell, their attorneys, also come; and said cause having
been, by the stipulation of the parties heretofore filed therein, submitted to the Court for trial, upon
the issues joined, and a jury waived, and the Court having heard the allegations and proofs
submitted, and arguments of counsel, and being fully advised in the premises, doth find the issues
aforesaid for said plaintiff.

Whereupon, said plaintiff ought to have and recover of the said defendants, Daniel T. Wood,
Lorin G. Butler, Martin Dodge, Peter H. Bigalow and H. B. Bay, survivors of John McFall, im-
pleaded with Thomas E. Hamilton, his debt of ten thousand dollars in his declaration therein men-
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tioned; and the Court now here assesses the plaintiff’s damages, by reason of the breach of the
bond first assigned in his said declaration, to the sum of one hundred and thirty-seven dollars and
seven cents.

Therefore, it is ordered and considered by the Court, that the said plaintiff do have and recover
of the said defendants, Daniel T. Wood, Lorin G. Butler, Martin Dodge, Peter H. Bigalow and H.
B. Bay, survivors of John MecFall, impleaded with Thomas E. Hamilton, the sum of ten thousand
dollars, his debt aforesaid, together with his costs and charges by him in that behalf expended, and
that he have execution therefor.

And that said execution be satisfied upon payment of the sum of one hundred and thirty-seven
dollars and seven cents, the damages, by the Court aforesaid assessed, with interest thercon and all
costs.

STATE OF ILLINOIS,)

s8.
COUNTY OF COOK. g
I, Wittiam L. Cavren, Clerk of the Cireuit Court of Cook County, in
the State aforesaid, do hereby certify the above and foregoing, to be a true, per-
[SEAL.J fect and complete copy of the pleadings, papers and proceedings, had and en-
tered of record in a certain cause lately pending in said Court on the common
law side thereof, wherein Isaac Cook was plaintift and Daniel T. Wood, et al
impl’d, &e., were defendants.
In witness whereof, I have hereunto set my hand, and aflixed the seal of our said Court at
Chieago, this fifth day of March, A. D. 1859.
Fees for Record, $13 £0.
Wwn. L. Cuurcn, Clerk.

IN THE SUPREME COURT OF THE STATE OF ILLINOIS.
Of April Term, 1859.
Isanc Coox, Plaintiff in Krror, )
vSs.
Danmr T. Woop, Lorix G, Burier, ,
Magrin Dopbee, P. H. Bresrow, p Error to Cook Circuit Court.
Hexry B. Bay, Survivors of J. Me- |
Favry, impleaded with T. E. Hamre-
TON.

And now comes the said plaintift in error, by W. T. Burgess, his attorney, and says that in the
record and proceedings and judgment aforesaid, there is manifest and material error appearing of
record in this:

1. That the Court allowed the defendants to file additional affidavits in support of their mo-
tion to set aside the judgment.

2. That the Court set aside the judgment by default and subsequent proceedings thereon had.

3. That the Court sustained the demurrer of the defendants to the second and third breaches
assigned in the Narr.

4. That the judgment of the Court below was for the defendants in error upon said demurrer,

Wherefore, the said plaintiff in error prays that the said judgment of the February Special
Term, A.D. 1859, and the orders setting aside said judgment by default, and the final judgment
thereon and subsequent proceedings, may be reversed, annuiled and altogether holden for naught,
and be restored, &e.

W. T. BURGESS, for Plaintiff in Error.
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B haex T~ iy - € Prog of t tbr State of Jtlinois,

To the Sheriff of the County of (é Sk /Z ——  Greeting :

oﬁ[‘[auﬁv In the record and ploceednms and also in the rendition of the judgment

of a plea which was in the s cnnidt — Court of & e
County, before the Judge thereof, between NI ﬁw% —

plamtﬁ and '7?7);;( }3&& [L'rx ;/y‘%; J{/w« /ﬁii;m ///(/M/z,«,\,
?\a). be 2% 77 )/‘ e b d & /4 AN ery
., f A, dan 1/:7;1}4/1/1 01//”%"\ //{P %(u’h_ B

defendanty , it is said that manifest error hath intervened, to the injury of the said

)/d cl e € é c ) //Z S 3 =

as we are informed by /er > complaint, — <o the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof to correct
the errors in the same, in due form and manner, according to law; @l}l‘l’l‘fﬁl’f, e
Command You, That by good and lawful men of your Count , you give notice to the said
/ﬁam/{ (ZWW}()( ’Jzﬂfllzq / /J,u/t&z / % ﬁﬂﬁ‘?(/éﬂw
bLyS/ /3 ;/(3('4/({ .

that %@7 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, if /%47 shall see fit; and further to do and receive what said

Court shall order in this behalf; and haw& you then there the names of th(()ls b}?’vhom
you shall gne the said gﬂuud o Worod, Lo F0 MR, MearTin Dex

v A 07 —— - notice, together with this ant

O‘Gll’ml‘SS The Hon. JOHN D. CATON, Chief Justice

of our said, Court, and the Seal thereof, at Ottawa,
this Z75= . day of /7t et o A — inthe
Year of Our Lord One Thousand Eight Hundred

and Fifty- 2ecece,
) 8RNt 1: /4Z/(AL/V

Clerk of the Supreme Court.
/ 4 = V4
4 //3/& e e o
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SUPREME COURT OF TLLINOIS,
Third Division—April Term, 1859.

ISAAC COOK,
V8. Hrror to Cook.
DANIEL T. WOOD, et. al.

POINTS AND BRIEF OF PLAINTIFF.

The 1st error assigned is that of allowing the defendants to file addi-
tional affidavits. This is a question of practice, and should be regulated
in some way, but I am not prepared to say that it is not entirvely as a
question of practice in the discretion of the court below.

The 31 error, setting aside the judgment by default.

1st. As to the power of the court afier the lapse of the term, when
judgment was rendered. This court, in 4 Gil.,, 418, has held that the
court has a concurrent power with a court of equity, to open and set aside
judgments. Tt then must be done subject to the same power of revision
that would be exercised if done by a court of chancery.

2. Was there a sufficient cause shown to set it aside ¥ We claim that
there was not, and that a case of yross laches was made out on their own

showing.

On the 17th November, 1856, the demurrer was sustained ; their counsel
of record had notice ; a rule was taken to plead, and he had notice of that ;
and on the 13th of April, 1857, a defanlt was taken for want of a plea.

All of the defendants, except Wood, reside in the city. Notice is re-
peatedly given to the attorney, his attention called to the case, and no
excuse whatever is given for the neglect, except that five months before
default was taken, he had written to Wood and got no answer.

The 3d and 4th evrors. The sustaining the demurrer to the 2nd and
3d breaches.

This demurrer being a general one, and to the whole Narr, if there is
one good breach assigned it should have been overruled.

But taking it as a demurrer to the 2d and 3d breaches, it involves a
construetion of S. 10, of Act concerning Sheriffs and Coroners, page 515,
R. S., and the Revenue Act, p. 441, R. 8.

And we contend that as *“the Deputy Sheriff is authorized to perform
any and all of the duties required of the sheriff,” and the revenue law
imposing on the sheriff the duty of coilecting taxes, therefore the deputy
sheriff, as such, was, ex-officio, a deputy collector, and authorized to col-
lect and receipt for taxes, and needed no new appointment no more than
the sheriff did te anthorize him to act.

W. T. BURGESS
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SUPREME COURT OF ITLLINOIS

°

Liird Division—Apid Term, 1359,

ISAAC COOK,
vs.
DANIEL T. WOOD, et. al.

POINTS AND BRIEF OF PLAINTIFF.

} Error to Cook.

The 1st error assigned is that of allowing the defendants to file addi-
tional affidavits, This is a question of practice, and should be regulated
in some way, but | am not preparcd to say that it is not entirely as a
question of practice in the discretion of the court below.

The 3d error, setting aside the judgment by defauit.

Ist. As to the power of the court after the lapse of the terwm, wien
judgment was rendered. This court, in 4 Gil., 418, has held that the
court has a concurrent power with a court of equity, to open and set aside
judgments. It then must be done subject to the same power of revision
that wounld be exercised if done by a court of chancery.

2. Was there a sufficient cause shown to set it aside ¥ We claim that
there was not, and that a case of yross laches was made out on their own
showing,.

On the 17th November, 1856, the demurrer was sustained ; their counsel
of record had notice; a rule was taken to plead, and he had notice of that ;
and on the 13th of April, 1857, a default was taken for want of a plea.

All of the defendants, except Wood, reside in the city. Notice is re-
peatedly given to the attorney, his attention called to the case, and no
excuse whatever is given for the neglect, except that five months before

default was taken, he had written to Wood and got no answer,
. - =
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The 3d and 4th errors. The sustaining the demurrer to the 2nd and
3d breaches.

This demurrer being a general one, and to the whole Narr, if there is
one good breach assigned it should have been overruled.

But taking it as a demurrer to the 2d and 3d breaches, it involves a
construction of &. 10, of Act concerning Sheriffs and Coroners, page 515,
R. S., und the Revenue Act, p. 441, R. S.

And we contend that as ““ the Deputy Sheriff is authorized to perform
any and all of the duties required of the sheriff,” and the revenue law
imposing on the sheriff the duty of coilecting taxes, therefore the deputy
sheriff, as such, was, ex-officio, a deputy collector, and authorized to col-
lect and receipt for taxes, and needed no new appointment no more than
the sheriff did to authorize him to act.

W. T. BURGESS
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