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BRIEF OF APPELI.ATT.

JOIIN DEXTER, l STATE OF ILLINOIS, ss.
VE. In e Sveremz Covrr ar Orraws,
JOILN PARKINS. 5 Or e Arein Tery, A, np. 1859,

The County Court erved in refusing the first instraetion, and amending the 3th,
6th and Tth instruections by inserting the wordg, *not being a preterred creditor,”
after the words * vendor and vendee,” in the said 5th instruction.

And in amending the 6th instruetion by adding the words *unless such sale
was to a preferred ereditor, and in payment of a just debt.”

And in amending the Tth instruetion by adding thereto, * unless such sale was

made in good {n.ith, andl without fraud, to a preferred creditor, hefore such judg-
1nents were,¢ and unless in the case it should appear from the evidence
such sale was made to defeat the collection of the debts owing by the vendor.”

A sale of personal property without delivery aceompanying the sale, is void as
to judgment creditors.

Jennings vs. Gage, 13 Ille,, page 611.
Low vs. Freeman, 12 Ills., page 469.

The Court erred in allowing the wife of the defendant in execntion to testify in
said cause.

Purple's Statutes, page 1028, seet. 12.
18t Greenlenf, secte. 341 and 407,

LINDSAY & FOWLER, tor Appellant.
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| SUPREME COURT OF ILLINOIS, %”

Third Division—April Term, 1839,

A e

. TI—

DEXTER
ua.
PARKINS. }

g e ey

DEFENDANT'S BRIEF AND POINTS.

lst. Mrs Smallridge was a competent witness. This court held the hus-
band to be competent. See Breese, page

The statute renders the husband incompetent; but that statute does
not render the wife incompetent.

2d. The plaintiff did not prove any judgment against Smallridge, and was
therefore not in a position to impeach the sale to Parkins.

Jackson vs. Hobson, 4 @il, 416. h
! Cook vs. Miller, 11 IIl. 612. )

3d. The evidence shows the sale to Parkins to be bona fide.

-GROVE, |
For Defendant in Error.
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BRIEF OF APPELLAINT.

JOHN DEXTER, ] STATE OI' ILLINOIS, ss.
Vs, L In ornz Sverime Covrr st Otrawa,
JOON PARKINS. ) Or 1au Avein Tery, . v 1854,

The County Court erred in refusing the first instruction, and amending the Hth.

6th and Tth instructions by inserting the words, *“not being a preferred creditor,”

after the words “vendor and vendee,” in the said 5th instruetion.

And in amending the 6th instruction by adding the words *“ unless such sale

was to a preferred creditor, and in payment of a just debt.”

And in amending the 7th instruction by adding thereto, * unless such sale was

made in goadﬁui‘th, m-]cl without fraund, to a preferred creditor, before such judg-

inents were <% . and unless in the case it should appear from the evidence
such sale was made to defeat the collection of the debts owing by the vendor.”

A sale of personal property withont delivery accompanying the sale, is void as

to judgment creditors.

Jennings va. Gage, 13 Ills., page 611.
Low vs. Freemnan, 12 Ills., paga 469,

The Court erred in allowing the wife of the defendant in execution to testify in

said cause.

Purple’s Statutes, pnge 1028, eeet. 12.
1at Greenleaf, sects. 341 and 407,

LINDSAY & FOWLER, for Appellant.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

DEXTER
vs.
PARKINS.

DEFENDANT'S BRIEF AND POINTS.

1st. Mrs Smallridge was a competent witness. This court held the hus-
band to be competent. See Breese. page

The statute renders the husband incompetent; but that statute does
not render the wife incompetent.

2d.  The plaintiff did not prove any judgment against Smallridge, and was
therefore not in a position to impeach the sale to Parkins.

Jackson vs. Hobson, 4 Gil, 416.
Cook vs. Miller, 11 1il 612.

3d. The evidence shows the sale to Parkins to be bona fide.

GROVE,
For Defendant in Error.
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FOHN-RARIINS, [N PEORIA COUNTY COURT,
185
JOHN DEXTER- DECEMBER TERM, 1858. i-

APPEAL FROM JUSTICE OF THE PEACE.

The property in question was levied upon by virtue of an execution in favor of
Joln Dexter against John Smallridge, dated 5th December, 1857, on judgment {
recovered by said Dexter against Smallridge on 5th Dec., 1807, for $110 and !

costs, and the property levied upon as the property of Smallridge by a constable

on the 156th day of December, 1857.

Parkins claimed the property a

before the Justice of the Peace, on w
from which trial an appeal was taken to said

hich trial the jury rendered a verdict in favor

!

I

: . ; |

s his, and had a trial of the rights of property |
of Dexter against the claimant, i

County Court.

ty Court, 1857, a jury trial was had, and

At the December tern of said Coun
from which last trial this appealis taken. !

verdict was rendered for the claimant,

On the trial of said cause in the said County Court, the defendant Dexter filed
his bill of exceptions showing in substance as follows: !
f

COUNTY COURT, PEORIA COUNTY, f

STATE OF ILLINOIS
’%SS' FEBRUARY TERM, A. D. 1858. t

Pronris Counry.

JOHN PARKINS,
v, TRIAL RIGHT PROPERTY.
JOHN DEXTER.

Be it remembered, that on the trial of said cause the plaintiff offered the wile |

Jane Smallridge, who acted as clerk and agent i

of the defendant in execution,
as o witness on the trial of said

of her husband in the transaction of his business,
cause, to which the defendant objected. The Court overruled the objection, and

allowed the said witness to give testimony in said cause, to which ruling of the [

Court the defendant then and there objected.

Jaxe Swarcripce testified that John Parkins, claimant, was the son-in-law
That she kept her Lhusband’s accounts and books. That
That she knew and kept an account of all mone)
That Parkins, claimant, had worked for
amounting in all to about the

of John Smallridge.
her husband could not write.
paid out by Ler husband to all persons.

her husband and had loaned her liusband money,
which was the consideration of tie bill of sale here

T e

sum of seven hundred dollars,

inserted as follows, to-wit:

" — — B L. - . % T aas. Bt -
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Know all men by these presents that I, John Smallridge, of the county of Peo-
ria and state of Illinois, of the first part, for and in consideration of the sum of
seven hundred dollars, lawful money of the United States, to me in hand paid at
or before the ensealing of these presents by John Parkins, of the same place, of
the second part, the receipt of which is liereby acknowledged, have bargained
and sold, and by these presents do bargain and sell unto the said party of the sec-
ond part, his executors, administrators and assigns, two horses and one mare, two
horse colts, one mare colt, two two-horse wagons, plows and cultivators, one har_
row and harness, and two one-horse carts, six head of hogs, nineteen head of cat-
tle. To have and to hold the same, unto the said party of the second part, his
executors, administrators and assigns, forever. And I do further bind myself, my
heirs, executors and administrators, to wurrant and defend the sale of the said
goods and chattels hereby sold unto the said party of the second part, his execu-
tors, administrators and assigns, against all and every person and persons whom-
soever. And the said party of the first part does hereby transfer und deliver the
possession of said goods and chattels to the said party of the second part. In wit-
ness whereof, the said party of the first part has hereunto set his hand and seal
this 3d day of March, A. D. 1857.

his
JOHN + SMALLRIDGE.
Witness : M. R. Owex. mark.

Executed by John Smallridge, lier hushand, to elaimant. That said bill of sale
was exccuted at the time of the date thereof, and at thg time of its excention
Parkins was living some 3 or 4 jniles from her husband, Smallridge, and for some
time after said sale in said bill of sale to claimant. But Smallridge used said
property from time to time as her husband had from time to time borrowed said
liorses and wagon and harness, and Parkins liad no means of keeping said proper-
ty on his premises; and that Parkins was in the habit of using said horses, wagon
and harness ; and that her husband never used said horses except when he bor-
rowed the same; and that the nineteen head of cattle contained in said bill of
sale should have been nine instead of nineteen. That the coal levied upon be-

longed to Parkins.

Jonx Brurcurorp testified that some time about the 1st December, 1857, lic
went to work for Parkins. That Smallridge had agreed with him at fourteen dol-
lars per month, but sent lim to Parkins tc see il Parkins would give him fourteen
dollars per month, and that Parkins used the horses and wagon contained in said
bill of sale in hauling coal. Smallridge told witness he must look to Parkins for
his pay. That he boarded with Smallridge and worked at hauling coal, and that
Parkins dug the coal and witness hauled coal for Parkius, and he looked to Par-

kins for his pay. Puarkins had paid him part of his wages.

Tromas Strens testified that Parkins, elaimant, worked for him, witness, from
the 9th August, 1856, until 26th September, 1857. That he saw no property
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about the premises of Parkins during that time. Did see at one time a Lorse and
colt there, but there was no continued possession of said property. There was

some hogs there, the property of Parkins. Parkins lived some 3 or 4 miles from

Smallridge, and was at the time working at limekiln for witness, and he saw Par-
kins drive the team levied on several times, and in his possession. That Parkins
loft the limekiln about the first of September, and moved to where he now lives,

and it was after he moved that witness saw the horses and wagon in Parkins® pos-

session.

ixs testified that he had seen the hoises and wagon included in
bill of sale in the possession of Joln Parkins for the last three months by using
them, but the horses were kept at Smallridge’s most of the time during the sum-
mer, One of the horses his brother, John Parkins, had possession of for sixteen
Witness lauled hay last summer about 2 weeks with said team, which

Grorce Pank

months.
hay belonged to Parkins and Smallridge.

estified that he worked for Smallridge during the last summer.
That he saw the horses in the possession of

L]
Frank FErnD ©

That Smallridge was his uncle.
both Parkins and Smallridge, but both Parkins and Smallridge said the team

belonged to Parkins. That Parkins had worked for Smallridge on the railroad
14} months at §17 per month, and in the farm 36 days at one §1 per day, and
s with team at $35 per month, and from October to March 1, 1855, at §15

and Smallridge borrowed $100 of Parkins, and Smallridge never

5 month
per month,
claimed property after sale.

Samues Foucuen testified, saw Parkins work for Smallridge on the railroad.

but could not say how long.

LoxaspaLk testified that he sold Parkins one of the mares in said team some¢
16 months ago, he knew the mare well had raised her, and that Smallridge drove
said mare in his team on nigh side. "The same team of horses levied on the one
he sold Parkins had a few white hairs in forehead, the other one had a star in the

forehead.

EVIDENCE FOR DEFENDANT.
Constable MiLLenr testified that the following execution, to wit:

STATE OF ILLINOIS,
Peoria Cotnry. A

The people of the state of Illinois, to constable of said county greeting :
« We command you that the goods and chattels of John Smallridge, in your

you make the sum of 110 dollars and 00 cents debt, and 2 dollars and 30

county,
um, from the 5th day

cents cost, (with interest at the rate of six per cent. per ann

o B— T e Y
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of December, 1857, when judgment was rendered,) which John Dexter lately
recovered before me in a certain plea against the said John Smallridge, and there-
of make return to me within seventy days from this date. Given under my hand
and seal this 5th day of December, 1857.

| [Seal] W. W. MILLER, J. P.
|
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| was held by him, and that he made the levy as described on said execution.

‘That the horses, waggon &c. was in possession of John Smallridge when he made
the levy, about { of a mile from the residence of Smallridge. That Smallridge
told constable that team belonged to Parkins, that the load of corn in the waggon
was Parkins’s, that he had no property, that it belonged to Parkins. Parkins

was there and claimed the preperty, and said he would control the right of pro-

perty. Smallridge said team should not go until fed.

WriLLiay Rurnerronp testified that he purchased of Smallridge on the lst ol
December last, a car load of coal. That he was to give him 74 cents per bushel.
That he did not know Parkins in the contract. That coal was shipped in the
| name of John Smallridge, and numbered 169, and that the said coal was levied
h on in said execution held by constable Miller.

SamveL Waexcs, That the bill of shipment was in the name of John Smallridge,
and in the handwriting of S. Edwards, the agent at Edwards station on the rail- |
road ; and that Smallridge told agent that the coal was ready for shipment; and
that Smallridge and hands had hauled the coal to the car; and that Smallridge
gave the notice when car was ready to ship; and witness told Edwards fo ship
{ car in the name of Smallridge, but Smallridge gave no such directions as witness
i knew of. _ |

_ SyLvester WiLLiavsoy testified that he worked for Smallridge; that he used
& his own team; and was employed by Smallridge & Brotherson ; and in hauling |

coal Smallridge used the team of horses and wagon levied on by constable.

MirLenr testified that Smallridge drove the team; used it himself; claimed the team
and called it hisown team, Have seen the team in Smallridge’s possession from time
to time ever since. And saw it in his possession at the time the levy was made. |

Witness was at work hauling coal for Smallridge & Brotherson. That Smallvidge

|

)
i‘1
-~

turned witness off because he could not use 2 teams, and stated that if any team
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worked he must use his own team, which was the team levied on. Stated at the
time he discharged witness he could not keep witness and team. That witness
quit in June ; and the coal hauled by Smallridge was before witness quit.
{fied that Smallridge put the last 3 load of coal in the
used the horses in dispute in hauling said
15 head of cattle, several head of

Hesry Ducxwonrrd test
car. No. 159, levied on ; and that he

¢oal. Saw the horses levied on, some 14 or
and 2 colts, abont and on the premises of John Small-

(rom time to time, as he was passing by said pre-
1 during the last summer ; and

hogs, plough and cultivator
ridze during the last snmmer,
mises ; and that he went pass said place very oftes

that he had occasion during the last summer to p
nd he saw no property around the pre-

ass by the premises of Parkins

{rom time to time durinz last smnmer; a
mises of Parkins ; and that Parkins lived some some 3 miles from Smallridge.
Harvey Barcger testified that his farm joined Smallridge’s ; have seen several
2 wagons and horses levied on on the premises and in

head of cattle; 2 colts,
ge during the last summer from time to time.

the possession of John Smallrid

The cattle broke into premises of witness,
a right to turn his stoek in said field as he

and he claimed damage from John

Smallridge, who remarked that he had
had purchased the corn stocks in said field, and in other conversation he called

them his own cattle.

Jonx Mrreueon. Latter end of last March witness sold John Parkins a sow
and pigs; never saw any property around the premises of Parkins; did see him
drive a team of horses ; several times have seen Smallridge drive the same team.

Ilave seen the team in possession of both, but oftener in the possession of Sinall-

ridge than in Parkins’. Have seen Smallridge drive team to Parkins’s house

o . ® .
and then back home ; Parkins is a hard working man.

Mirruew McReynorps. Sold John Smallridge 80 acres of land ; paid me
some 600 dollars; has a written agreement for a deed when the land is paid for.

Hexry DucxworTh, testified that on the land purchased by Smallridge of
MecReynolds, he Smallridge had a coal bank out of which he was digging coal,
and that the coal bank worked by Parkins was on the same 80 ucres of land.
‘Chat the coal bank worked by Parkins was not the one worked by Smallridge.

The claimant asked the court the following instructions:

1. Ifthe jury believe from the evidence that the property in controversy be-

longs to claimant they should find for the claimant.

2. If the jury believe from the evidence that the claimant bought the pro-
perty in controversy, part from Landsdale and part from Smallridge, in good faith,
ant for a bona fide and valuable consideration, and that there was no adverse

I— e e
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possession of said property by uny other person under claim in his own right of

title, the jury should find for the claimant.

3. I the jury believe from the evidence that the claimant bought the property
in ¢ mtroversy, and paid therefor a valuable consideration, or any part thereof,
from Smallridge, and claimed and exercised acts of ownership over such property
at and for sone time before Dexter recovered judgment against Smallridge the

jury should find for the claimant.
To which defendant excepted.

The defendants asked the Court to instruct the Jury as follows :

I. If the Jury believe from the evidence that there was no delivery of the prop-
erty mentioned in the bill of sale, offered in evidence by the plaintiff at the time
of the execution of said bill of sale, they will find for the defendant. .

2, To constitute a delivery, the property sold must be identified, separated and

distinguished from all other goods and property.

3. That a bill of sale that by #s lerms conveys possession of the chattels there-
in specified, to the vender in evidence of the sale, provided possession did actually

follow according to the terms thereof.

{. 1f the Jury believe [rom the evidence that possession did not follow the bill
of sale according to the tenor thereof, they will find forthe defendant.

5. That a bill of sale is fraudulent and void, as to creditor and third persons,
unless possession of the property specified therein actually followed from the ven-

dor to the vendee, according to the terms of said bill of sale.

6. That possession is prima facia evidence of ownership, and in case of sale of
woods or chattels, possession of said goods remain with the sellor or vendor; the
sale is fraudulent and void per see (of itselt,) as to creditors and third persons,

and cannot be rebutted by evidence of fair intention.

7. That the sale of goods really consists in the delivery thereof from the ven-

dor to the vendee.

8. That all sales of personal property without a delivery accompanying the bill
of sale, are fraudulent and void as to the claims of judgment creditors.

9. That unless Smallridge delivered possession of said property over to Par-
kins at time of bill of sale, said property was liable to be taken for the debts of
Smallridge, by any judgment creditor of Smallridge.
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10. That no part of the evidence of Mrs. Smallridge is to be taken, except such
testimony as is against the interest of her husband.

But the Court refused to give the instructions asked, but modified them by ad-

dressing the following, to wit:

« Whereupon the Court refused the 1st instruction asked for on the part of tle

defendant, and amended the 5th instruction by writing the word “not being a pre-
ferred creditor,” alter the words vendor and vendee in said Bl instruction, and
amended the 6th instruction, by adding the words “unless such sale was to a pre-
forred creditor, and in payment of a just debt; and amended the Tth instruction
by adding thereto, “ unless such sale was made in good faith and without fraud to
a preferred creditor, before such judgments were obtained, and unless in the case

it should appear from the evidence such sale was made to deleat the collection of

the debts owing by the vendor.

Whereupon the defendant excepted to the decision of the Court refusing the
first instruction asked for by defendant, and excepted to the amendment to the
5th instruction as asked for by defendant, and excepted to the amendment to the
6th instruction as asked for by defendant, and excepted to the amendment to the
7th instruction as asked for by defendant, and defendant excepted to all of said

instructions as given by the Court.

WELLINGTON LOUCKS, County Judge.

Proceedings of the County Courd, Peoria County, State of lllinois, began and
held at the Court House, in the City of Pesria, in said County, on Monday Feb-
ruary 1st, 1868, for Judicial and other business. Present Hon. Wellinglon
Loucks, Judge, Charles Kettelle, Clerk, and Francis Smith, Sheriff. .

JOHN PARKINS ws. JOHN DEXTER.

TRIAL RIGHEHT OF PROPERTY.—APFPEAL FROM J. P.

On motion of defendant, by his attorney, it is ordered by the Court, that the
said plaintiff file an additional security by Wednesday at 4 o’clock P. M., or sat-
isfy the Court that the security given Is suflicient.

THURSDAY, FEBRUARY <th, 1858.

APPEAT FROM J. P. TRIAL OF RIGEHT OF PROFPERTY
JOHN PARKINS »s. JOHN DEXTER.

This day came the said plaintiff by Grove and McCoy, his Att’ys, and the said

T T T T A T e A T -
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defendant by W. Pitt Kellogg and J. T. Lindsay, his AtUys; and it is ordered by
the Court that a Jury be empanelled to try said cause. Whereupon came a Jury
of twelve and lawful men, to wit: A. O. Gurrett, John Wetzel, John Milehan,
Isaac Moore, Michael Fash, Ephraim Morison, J. M. Jolinson, Jacob Farrell, Da-
vid Maxwell, Johm H. Floyd, Isaiah Fisher, and James I. Murden, who were
duly chosen, tried and sworn, well and truly to try the said cause, and a true ver-
diet render aceording to the evidence given. The Jury having had tle evidence

in Lthe case, and the argument of counsel retired to consider their verdiet.

FRIDAY, FEBRUARY 5th, 1858,
APPEAL FROM J.P. TRIAL RIGHT OF PROPERTY.

JOHN PARKINS vs. JCHN DEXTER.

This day came again the parties in this suit ; also the Jury empannelled in this
cause, and returned into Court the following verdict: ¢ We, the Jury find for
plaintiff, the claimant.”” Therefore the said defendant, by his Att’y and entercd
his motion for a new trial of this cause. The Court being fully advised in the
premises, doth overrule the said motion. Therefore, it is ordered by the court
that the said John Dexter, or his agent, or the officer making tl.e levy, make due
return to the said John Parkins, of the goods so detained by him, and further con-
sidered by the court, do have and recover of and from the said Jolin Dexter, his
costs and charges by him in this suit, in his behalf expended in this court and the
court below, and that he have execution therefor: Therefore the said defendant
prays an appeal of this cause, to the Supreme Court of this State, which was or-
dered to be allowed, on his entering into bonds in the penal sum of three hundred

dollars, within two days conditional according to Law, with Richard Gregg as
security.

And afterwards, to wit: on the 15th day of I'ebruary, 1868, there was filed in
the office of the Clerk of the County Court of said county, an appeal bond, in
words and figures following, to wit :

“ Know all men by these presents,—That we, John Dexter and Richard Gregg
both of Peoria county, Illinnis," are held and firmly bound unto John Parkins in
penal sum of three hundred dollars, the payment of which we do bind ourselves,
our heirs, executors and administrators firmly by these presents. Witness our
hands and seals, this fifteenth day of February, A. D 1858.

The condition of the above obligation is such, that whereas, the said bound
John Dexter has prayed for an appeal in a certain cause in the county court of
Peoria county, Illinois, wherein John Parkins is plaintiff, and Joln Dexter, de-
fendant, to the Supreme Court of the said State,—which trial is the right of prop-
erty. Now in case the said John Dexter shall pay all judgments for costs which
may be awarded against him by reason of said appeal, and shall pay all costs
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which may be awarded against him in said county court, in said cause, and shall

keep the said John Parkins harmless fromany costs or damages, which by law the

said Dexter should pay, then this obligation shall be void, else to remain in full

force and virtue.

JOHN DEXTER, (L s.]
By JOHN T. LINDSAY, his Att’y in fact.
R. GREGG, [L. 5]
STATE OF ILLINOIS,
PEORIA COUNTY. E

I Charles Kettelle, Clerk of the County Court of said County, do hereby certify
3 ¥ ¥ ]

that the foregoing is a true copy of the papers filed in said entitled cause, and bill

of Exceptions, Appeal Bond, and a true transeript of the records in said cause

being a full and perfect record of sazid cause.

Witness my hand and seal, the 19th day of April 1858.

o CHARLES KETTELLE, Clerk.
7 Per. Geo. H. Kerrenie, Deputy.

JOHN PARKINS, STATE OF ILLINOIS,
vE— SUPREME COURT, THIRD GRAND DIVISION.
by o v ' i e = e VUL NN B U LN APRLL TEAM, A. D 1538

es the said John Dexter, by Lindsay & Lander, Attorneys, and
aid County Court there is manifest

And now com
say that in the records and p:-oceedings of s

and manifold error, and assign for error,—
1. Said Court erred in allowing Mrs. Smallridge, wife of the defendant in exe-

cution, to testify in said cause.
Lt et D&‘:ﬁé—,ﬁ
9. The Court erred in refusing the first instruection, as asked for hy;&d-&t?ewd-md-

3. The Court erred in amending the bth, Gth and Tth instructions, as asked for

by defapdant.clze Ll Lo

v
A e ot
-

Tt P

4. The Court gave wrong instrf:ctions, as asked for b}-f\
5. The verdict of the jury is against the inst_ructiuns-uf the Court.

6. The verdict of the jury is against the evidence.

7. The verdict is against law.

8. There is no law or evidence in this cause to support the verdict of the jury.
9. The said Court errcd in not granting defendant a new trial.

ooy Aleg o
10. The said Court erred in overruling the motion uffe&a&eﬂt for a new trial,

sor the reasons stated in said motion.

* Wherefore, for the errors a{'uzia'ic_l,fthe said John Dexter prays that the said
judgment and-deexos of said G-i-néi;itr Court may be reversed, set aside, and for

nought had, held and esteemed.
LINDSAY & LANDER, jfor Jppellant.
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