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GEORGE WEBSTER axp
DANIEL F. BAXTER,

Appellants, '
Appeal from Superior
vs. Court of Chicago.
WALTER W. PIERCE axp
CHARLES F. BARBER,
Appellees. )

The declaration contains the common counts in asswpsit, ezcept
only the count upon an account stated.
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And it was, by the said defendants, thereupon in open Court admit-
ted that the same was rendered by the defendants to the plaintiffs at the
day of its date.

And the said plaintifis further offered the testimony of Charles II.
Reed, who testified as follows:

I presented the account as rendered to the defendants on the tenth
of May, 1861. They offered to pay in “stumptail.” T suppose it was
known at that time as currency or Illinois bank notes, of depreciated
value. They refused to pay in anything else.

The foregoing was all the evidence offered on the part of the plain-
tiffs, and they rested their case.

And thereupon.the defendants offered as a witness S. H. Smith, who
testified as follows:
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And thereupon the defendants prayed the Court to instruct the jury
as follows:

1. If the jury shall believe from the evidence that the parties to

this suit dealt in all their transactions upon the understanding that Illi-
nois currency or bank bills were depreciated below the standard of coin,
and that the defendants should be accountable only for the value of such
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depreciated currency at the time of demand made for it, then the defend-
ants are only liable for such value.

2. Ifthe jury shall belicve from the evidence that Pierce & Barber
knew that the defendants deposited the money, or currency, received for
gold and drafts on their own bank account, and were notified that it
would be at the risk of the plaintiffs unless withdrawn, and the plaintiffs
chose to let it remain there, they can charge the defendants only for its
value at the time of demand.

3. Ttis arule of law that a principal is presumed to know the in-
variable custom of his factor or commission merchant.

4. If the jury shall believe from the evidence, that Illinois bank
bills or currency, of the kind or value rcceived by Webster & Baxter,

-were current in common business transactions, on the tenth of May, 1861,

and that such bank bills were tendered by the defendants on demand,
then the defendants arc liable only for the value of such currency at that
time. Y

5. The jury are instructed that the proof in this case is insuffi-
cient in the law to support any count in the declaration.

6. If the jury shall believe from the evidence, that the parties did
not deal with ¢ currency » as money, then the evidence does not support
the counts of the declaration.

But the Court refused so to instruet the jury, and the defendants
then and there excepted.
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Assignment of Errors.

19 Iirst. The Court erred in refusing the instructions prayed for by
the appellants.

Second. The Court erred-in giving the instruction prayed for on
the part of the appellees.

Third. That the Court erred in overruling the motion of the de-
fendants for a new trial.

TFourth. That the Court erred in rendering judgment in favor of
plaintiffs.

GALLUP & HITCIHCOCK,
Of Counsel for Appellants.
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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1864. 5

GEORGE WEBSTER axp |
DANIEL F. BAXTER,

Api:ello.nts,

2. ’
Appeal from the Superior Court

of Chicago.

WALTER W. PIERCE awxbp
CHARLES F. BARBER,

- Appellees

J

BRIEF FOR APPELLEES.

Froy an examination of the record in this case, it wiil be seen that on ,
April 80th, 1861, the appellants rendered to the appellees an account
between them, in which the appellants admyitted that they were indebted
lo the appellees in the swmn of three hundred and siwteen dollars, and siz-
ty-eight cents in currency. :

See page 9, ot the Record.

From the record, it appears that appellants, in open court, on the trial
below, admitted that said account was correctly rendered at the day of its
date.

Sce page 9, of Record.

From this, we insist, that the appellants, by their own admissions,
were indebted to the appellees in the sum of $316.68, in coin or its
equivalent.
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This court has decided that the term currency, when used in business
dealings, means coin or specie, or its equivalent.
Marine Bank of Chicago v. Leushmore et al.,
29 1lls. 476.
Chicago Marine and Fire Insurance Company
v. Ieiron, 27 Ills. 506.

If, then, currency means coin or its equivalent, surely the appellants
could not discharge their liability to appellees by offering to pay them in
depreciated bank notes (commonly called stumptail) worth sixty or sixty-
five cents on the dollar.

The instructions asked by appellants, and which were refused by the
court, are substantially in all respects like those which were refused by
the court in the case of

Marine Bank of Chicago v. Rushmore et al.,
28 Iils. 463. ‘

And the instruction given by the court on behalf of the appellees, is
substantially like those which were given by the court in the above case
in 28 Ills. 463.

So we submit, that the questions presented in this case were substan-
tially decided by this court in that case, (28 Ills. 462,) in favor of the ap-
Tellees. . i

We ask especial reference to the cases above cited, to wit :
28 Ills. 463 ; 27 Ills. 501 ; 27 1lls. 525.

Inasmuch as we believe, that the cases above citcd, overruled all of the
errors presented by the appellants, and dzcide the case in favor of the
appellees, we submit most respectfully, that the judzment of the comrt
below should be affirmed.

KNOX & REED,
Attorneys for Appellees.
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