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STATE OF ILLINOIS. ss.

{IN THE SUPREME COURT AT OTTAWA,
OF THE APRIL TERM, A. D 1862.

PORTEUS B, ROBERTS,

Inpleaded with Appeal from Superior Court
FRANCIS T. SHERMAN,

. of Chicago.
JAMES THOMSON,
JOHN ALSTON.

BRIEF OF CHARLES C. BONNEY,

FOR APPELLANT.

This was an action of assumpsit, upon a promissory note,
brought by the appellees as indorsees against the appellant
and his co-defendant as makers. The defendant Sherman was
not served—the appellant Roberts, being duly gserved appeared
and expressed his willingness to defend the action. So much
of the subsequent procee%ings as has been deemed essential to
an understanding of the questions raised, is given under the
several assignments of error which are set forth below.

ERroR L

1. The appellees, plaintiffs below, did not file any sufficient
copy of the indorsement by which they claimed title to the
promissory note sued on, nevertheless the said Superior Court
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denied the motion of said defendant to continue suid action for
want of such copy.

Points and Authorities.
1. The statute requires a “ copy” and gives an absolute
right to a continuance for want of it. The appellees filed only
a copy of the note, with the names of the payces written across
the back of it *n blank.”

Practice Act, Sec. 9.

2. A ‘“copy”is atrue transcript of an original writing.
Bon. Law Dic. * Copy.”

3. An indorsement or assignment of a negotiable instru-

ment is an order and direction by which the payee, under the

authority of the statute, transfers his title to the instrument to

some other person, and authorizes the maker to pay the money

therein specified to such person.

4. Under our statute of negotiable instruments, the title to
such instrument cannot be transferred, except by assign-
ment.

Statute and cases under it.

5. It is self evident that there can be no obligation, with-
out an obligee.

Smith » Bridges, Bre. R, 2.
Mayo v. Chenowith, Bre. R,'155.

6. An indorsement in blank, does not pass the Zegal title to
the instrument, but only gives the holder a power of appointing
the payee — a power which, so to speak, runs with the instru-
ment. The equitable title passes by mere delivery, and the

o e . . . s .
possession of the instrumentis a protection against intermedi-
ate equities.

1 Salkeld, 130.

1 Campbell, 442,

Camden et al v.McKoay, 8 Scam 437.
Cushman v, Derment, 8 Scam 499.
Carroll ». Weld, 13 Il1. 683.

Hance v. Miller, 21 Il 636,
Sappington v. Pulliam, 3 S. 385.

7. An instru:ment with blzuiks in it, cannot be a copy of
an Jystrument with the blanks flled up- .
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8. Indorsements may be general, qualified, restrictive, con-
ditional, or the like. “Hence, merely saying that the payee
indorsed a note to the plaintiff is no more than saying the de-
fendant made his note to the payee—a statement that the payee
indorsed, ete. in blank, if in a declaration, would hardly find an

‘apologist.

9. The statute requires a xgpy. It does not say, a sub-
stantial statement of the contents of the instrument; and
when the language is plain there can be no construction to frit-
ter away the legislative meaning.

ERrror II.

The appellant filed a good and sufficent plea of his privilege
%0 be sued in Peoria county, ete., in abatement, in apt time, yet
the Court on motion of the plaintiffs, struck said plea from the
liles.

Points and Authorities.

1.  The Plea in abatement was drawn under the act of
1861, and is as follows; “And the said Porteus B. Ro-
berts, in his own proper person, comesand says that this
Court ought not to have or take cognizance of this action,
because he says that within the meaning of the statute in
such case made and provided, he, the said Porteus B. Ro-
berts, at the time of the commencement of this actiom, resid-
ed and might have been found, and thence hitherto has resided,
and could have been found and still does reside and may be
found in the county of Peoria, in said State of Illinois, and
was found therein and not in said couaty of Cook, and that the
Circuit Court within and for the county of Peoria, may take
cognizance of all and singular the causes of action in the
plaintiffs'declaration specified ; and thatsaid plaintifts are not res-
dents of said county of Cook, but reside in the county of Peoria
aforsaid, and that the contracts upon which this suit is brought
were not, neither were any nor was either of them made, nor did
the causes of action declared on, norany or either of them, accrue
in said county of Cook, but the same were and each ot themn
was made and did acerue in the county of' Peoria in said State,
and this the said Porteus B. Ruberts is ready to verify. Where-
fore he prays judgment that the court atoresaid, cannot nor will
take cognizance of this action, ete.”

Upon the denial of the motion to continue the cause, the ap-
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pellant had leave to plead by a day named within the same
term, and filed this plea within the time allowed.

9. The established order of pleading rests on this rule;
that a party shall not at one stage of the case, make a defence
which is inconsistent with his preceding action therein. Thus
a defendant may interpose several dilatory defences, provided
only, that he interpose them in the order which the rules of
pleading require. -

Gould’s Pleading. c. 6 Sec. 1. 2.

3. Tn this State, at least, only a plea “in chief,” or ““ to the
merits ” waives the right to plead a personal privilege to be
sued elsewhere, in abatement.

Cobb ». Ingalls, Bre. R, 150.

Shepard v Ogden, 2 Scam, 260.
Walker et al v. Welsh et al, 14. 111, 277.
And other cases.

4. A motion for a more specific disclosure of the causes of
action, is not inconsistent with a subsequent plea that the de-
fendant ought to be sued elsewhere upon the same causes of
action. -After an amendment of a declararation, a defendant
may even have a continuance on his motion, and at the next term,
file such plea in abatement.

. Sheppard ». Ogden, 2 Scam. 260.

5. A defendant has the same time to plead, after a bill of
particulars—or after oyer, as at the return of the summons.
He should not plead till alter declaration—meaning, of course,
a sufficient declaration.

3 Chitty Gen. Pr, 703,
Kerford ». Edpards, 12 Jur. 440.
Douglass a. Green, 2 Chitty R, 7.

0. The court proceeded to try the sufficiency of the plea on
motion. The propriety of the plea, only, 1s so triable—whether
the plea be sufficient 1n law, must in the first instance be tried
upon demurrer. If this distinction be abolished, demurrers
may become obsolete, and plaintifls'shield themselves from the
sometimes serious consequences of a judgment on demurrer in
favor of a defendant. But it scems hardly supposable that this
action of the court below will be seriously defended.

7. But the plea was sufficient. It is drawn in the very
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words of th,e‘ statute, a sufficient way of pleading even in in-
dictments. The objection made is, that the plea does not deny
that the action was commenced by attachment. If it was so
commenced, the plea was improperly filed and the objection
goes, not to the sufficiency of the plea, but to its propriety, and
the remedy is by motion to strike out the plea, without regard
to its contents, as if in an action of trover, non assumpsit
should be pleaded. The plea might be good, but not receivable
in this action. The court must be presumed to know the kind
of action before it, whether ex delicto or ex contracty, in person-
am Oorwn rem.

8. But this exception of attachment cases, is in a subse-
quent section of the statute; and it is not referred to and en-
grafted on the enacting clause, and perhaps need not be nega-
tived in pleading. If proper matter of plea, it should be
replied. It is conceded, however, that the rule requiring a
plea to the jurisdiction to be certain to every intent in partic-
ular, appears at first blush to apply with force.

Sedgwick, Stat. & Con. Law 62, 223.
1 Chitty Pl., 223.

Error III.

The appellant, in due time filed in said cause, his plea of the
general 1ssue, and put himself upon the country for trial, never-
theless the court, on motion of the appellee struck said plea
from the files, and denied said appellant a trial by jury, for no

other reason than that said appellant would not file an “afidavit
of merits” with said plea.

Points and Authorilies :

Constitution Art. 18, S, 6, 8, 19.
‘Sedgwick 8. & C. L, 542, 612, and cases.
1 Bow. Inst. 7, No. 5.

Ross v. Irving, 14 I R.171.

Act of 1853, Sec. 8, 14.

Following cases on *affidavit of merits.”
McDonald v, Olwell, 17 T1I. 375!

Castle et al v. Judson, Ibd. 381.
McDonnell v. Murphy, et_al, 20 I11. 346,
Corbin v. Turrill, et al, Ibd. 516.

Hurd etal v. Burr et al, 22 T11. 29.
Whitney et al ». Fuller, et al, Ibd. 33.
Anthony &c. v. Ward, Ibd. 180.

1. The point now made does not appear to have been raised
In any previous case.
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2. The Constitution declares that the right to trial by jury
shall be inviolate in all cases. This act attempts to prohibit 1t
in all cases ex contractu, except upon the condition that an affi-
davit of defence be filed.

3. The right to trial by jury does not depend on guilt
or inocence, defence, or no defence. Z7%e defendent has the
right to take the judgment of lwelve jurors, instead of one Judge,
upon the EVIDENCE against him, whether he has any defence
or not.

4. The object of the constitutional guaranty was not so
much to guard against open and bold attempts to take away
the trial by jury, as to protect the citizen against just such
plausible innovations as this. If such an affidavit may be
required, the legislature may go further, require a sworn ad-
mission of the amount due, and declare such admission evi-
dence before the court or jury, and thus sweep away a trial
by jury in ninety-nine cases in every hundred.

5. This act seeks to compel a defendant under the pains
and penalties of perjury, to admit his adversary’s right to re-
cover, waive a jury, abandon defence,’ and submit to the opinion
of the judge upun the evidence against him.

6. The “law’s delay ” is absolutely no reason for looking
with any degree of favor upon such an act. The true remedy
is, an increase of Judges. g

7. It must be a refreshing consolation to the citizens of
Chicago, to reflect that the legislature has endeavored to estab-
lish a presumption of law, that they owe everybody who may
choose to amuse himself or gratify his malice by an action
against one of them.

8. As one of the officers of this court I enter my solemn
protest against all such legislation, whereby extraordinary priv-
leges are given to, or burdens imposed upon the inhabitants of
particular localities in this State. I mever have believed, and
trust I never shall believe, that such acts deserve the dignity
91_] name of laws, or are within the proper province of the leg-
1slature.
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The: appellant in due time filed in said cause a notice, in ‘
manner and form as required by law, of his claim and demand |
against thc‘ appellee, greatly exceeding the amount claimed in
and by said declaration, but the court, without any snfficient
cause, on motion of said appellee, struck said notice from the

files, and denied the appellant an assessment of the balance
which he claimed to be his due, etc.

i

} Points and Authorities.
)

Practice Act, Sec. 19,

1. The intention of the statute is to put parties having
claims against each other on an equal footing, no matter which
commences suit. The object of the law is, to prevent the mul-
tiplication of actions, and unnecessary costs.

| 2. The defendants claim is to be regarded as a counter decla-
b ration, which the plaintiff i required to defend ; and every in-
tendment and advantage which the plaintiff has as to his de-
mand, ought also to be allowed to the defendant as to his
claim,

3. The statute, being remedial—working no injury—and
contravening no superior law, ought to be liberally construed.
The appellant moved a default and assessment of the balance
{ his due, unless appellee should file an affidavit of merits, etc.
not that the appellant  believed in affidavits of merits,” but to
show how absurd must be the attempt to apply such an act. The
court by this motion were required to extend the rule to the
defendant's claim, and give him the advantages that would fol-
low, or to deny one of the parties to an action, whom the general
law endeavored to make equal, a very large privilege vigor-
ously enforced for the other. The court took the latter alterna-
tive, and denied the motion.

Error V.

There was a material variance between the instrument
of which a ¢opy was attached to the declaration, and the
one given in evidence, nevertheless, the court denied the mo-
tion of the appellant to exclude the same, but received the
same in evidence and assessed damages thereon, and refused to
set aside such assessment.
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Points and Authorities.

1. This is a renewal of the point that the name of the
payee, in blank on the back of the promissory note, was not a
“copy ” of a special indorsement to the plaintiffs.

9. Such a variance is fatal, and the proper time to malke the
objection is when the evidence is offered.

Morrig v. Badger, 6 Cowen, 449.
Gilpen v. Howell; 5 Barr. 41,

Error VI

Thesaid Superior Court erred in overruling the appellants mo-
tion in arrest of judgment, etc. as is shown in and by the errors
above assigned, and the points made and authorities cited in
support thereof.

GENERALLY VIL

~ Said record and the proceedings, pleadings, evidence and
judgment are otherwise manifestly irregular, insufficient, and
contrary to law.
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STATE OF ILLINOIS, ss.
{In the Supreme Court at Ottawa,

Of the April Term, A. D. 1862.

PORTEUS B. ROBERTS,
Impleaded with - °

FRANCIS T. SHERMAN, Appeal from Superior
. Court of Chicago.

JAMES THOMSON & JOHN ALSTON. J

. ABSTRACT OF THE RECORD.
Pago of
TRecord.

1.—2. Suwi'mons and service on defendant Roberts only.
Assumpsit for $1000. Issued and served December 26th, 1861.

3. Declaration -filed December 27th, 1861, special count
and usual common Counts—with notice that the only cause
6. of actions'a promissory note of which the following is a
copy, to wit:

$450. Cuicaco, Aug. 19th, 1861.

Four months after date we promise to pay to th(‘ order
.of Jevne & Almini, Four Hundred aad I‘lfty Dollars, “at
the Sherman House, Chlca«ro Tllinois, value received.
(Signed) - ROBERTS & SHERMAN.
Indorsed, JEVNE & ALMINI.

7. Motion, filed January 7th, 1862, to continue for want
of such copy of indorsement as the law reguires.

8. January 9th, 1862, said motion overruled, exception by
defendant, time to piead by Monday then next.

9. Pleas of privilege to be sued in Peoria County, filed
12.. January.11th; 1862, first- and- second-pleas-withdrawn,

————
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third set out at large on page 8 of appéllant's brief. The Plea:
is by the defendant in person and is signed by counsel.

11. Motion January 13th, 1862, to strike plea of privilege
&e. from the files.

12. Motion heard January 14th, 1862, and sustained
against exception of defendant, ordered that defendant plead
or demur by to-morrow morning.

13. Plea of general issue and notice of set-off and account
thereunder for $2000, filed January 15th, 1862.

16. Motion filed same day by defendant for judgment and
an assessment of his damages, &c., unless plaintiffs file affidavit
of meritorious defence to set-off on or before next regular rule
day to plead.

17. Plaintiffs motion filed same day to strike defendant’s
plea and notice from the files.

19. January 16th, 1862, defendant’s motion for judgment
20. msiaffidavit overruled and exception by him—plaintiffs
motion to strike plea of general issue and notice of set-off from
the files sustained and exception by defendant—rule on defend-
ant to plead or demur forthwith, failure, default, assessment by
court of $451 18 damages, motion in arrest of judgment.

21. January 25th, 1862, motion heard reasons assigned,
considered insufficient and motion overruled.

22. Final judgment for $451 13, and award of execution,
Scire facias to other defendant—appeal prayed by defendant
Roberts and allowed on bond in $800, with security to be
approved by the court in 20 days, same time given to file bill
of exceptions.

Bill of exceptions filed February 7th, 1862, containing:

23. 4. Copy of note and indorsement in blank as above,
with stipulation that same is only cause of action.

24. .B. Motion to continue.and reasons.
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O. The only evidence on assessment of damages was the
following :

$450. CrIcaGo, Aug. 19th, 1861.
Four months after date we promise to pay to the order
of Jevne & Almini Four Hundred and Fifty Dollars at the
Sherman House. Chicago, Illinois, value received.
ROBERTS & SHERMAN.
Indorsed. “Pay to James Thomson and John Alston or
order. . JEVNE & ArnyINL”

23. Motion in arrest of judgment and to set aside assess-
ment of damages &c.

REASONS IN SUPPORT Of SAID MOTION.

1. The plaintiffs did not file any sufficient copy of the con-
tract of indorsement declared on, nevertheless the court denied
the defendant’s motion to contine this cause for waut of such
26. copy.

2. The defendant filed herein in apt time a good and suffi-
cient plea of his privilege &c. in abatement, yet the court on
motion of the plaintiffs struck said plea from the files.

3. The defendant in good time filed a good and sufficient
plea in bar, of said action, nevertheless the court on motion' of
the plaintiffs struck said plea from the files and denied said
defendant a trial by jury according to the course of the com
mon law.

4. The defendant in due time filed herein a notice in man-
ner and form, as required by law, of his claim and demand
against the plaintiffs, greatly exceeding the amount claimed in
and by their said declaration, but the court without any suffi.
cient cause, on motion of said plaintifts, struck said notice from
the files and denied the defendant an assessment of the balance
which he claimed to be his due.

5. The defendant filed herein in apt time his motion for
judgment by default against said plaintiffs, unless they should
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file an affidavit of meritorious defence to his said claim and
demand, nevertheless the court denied said motion and held
that the plaintiffs could require the defendant to deny their
27. demand on oath, but could not be required by said
defendant to make the like denial of his demand.

6. The court improperly entered a default of the said
defendant and thereupon proceeded, without his consent, to
assess the plaintiffs alleged damages.

o

7. The assessment of damages made by the court, is exces-
sive, unjust and oppressive, as manifestly appears from and by
an inspection of the same, and the pleadings in this case.

8. The record, pleadings and proceedings in this case are
otherwise manifestly irregular, insufficient and contrary to law.

Appeal bond in $800, surety approved by the court, filed
Tth February, 1862.

Errors, to wit:

1 Denying appellant’s motion for ¢ontinuance.

2. Striking plea in abatement from files.
3. Denying appellant a trial by jury.

4, Denying judgment on set-off and striking same from
files.

5. Denying appellant’s motion to exclude evidence on
assessment.

6. Overruling motion in arrest of judgment.
7. Other errors.

CHARLES C. BONNEY.
For appellant.



%& Aot 2t /T2

oy

Ctect?,

bhorts Loy

&



e o

STATE OF ILLINOIS, ss.
{In the Supreme Court at Ottawa,

Ofthe April Term, A. D. 1862.

Imnpleaded with g .
FRANCIS T. SHERMAN, Appealfrom Superwr
5 | Couwrt of Chicago.

JAMES THOMSON & JOHN ALSTON. J

PORTEUS B. ROBERTS, l

.,.\.BH'I‘R ACT OF THE RECORD.
Page of
Tecord,
Al. 2. Sur'mons and service on defendant Roberts only.

ASSllmpSIt for $1000. Issued and served December 26th, 1861.

8. Declaration filed December 27th, 1861, special count
and usual common counts—with notice that the only cause
6. of actjon is a promissory note of which the following is a
copy, to wit:

8450. CHicAGo, Aug. 19th, 1861.

Four months after date we promise to pay to the order
of Jevne & Almini, Four Hundred aad Fifty Dollars, af
the Sherman-House, Chicago, Illinois, value received.

(Signed) ROBERTS & SHERMAN.
Indorsed, JEVNE & ALMINI

7. Motion, filed January 7th, 1862, to continue for want
of such copy of indorsement as the law reguires.

8. January 9th, 1862, said motion overruled, exception by
‘defendant, time to piead by Monday then next.

9. Pleas of privilege to be sued in Peoria County, filed
12. January 11th, 1862, first and second pleas withdrawn,
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third set out at large on page 3 of appellant's brief: The plea
is by the defendant in person and is signed by counsel.

11. Motion January 13th, 1862, to strike plea of privilege
&c. from the files. :

12. Motion heard January 14th, 1862, and sustained
against exception of defendant, ordered that defendant plead
or demur by to-morrow morning.

13. Plea of general issue and notice of set-off and account
thereunder for $2000, filed January 15th, 1862.

16. Motion filed same day by defendant for judgment and
an assessment of his damages, &c., unless plaintiffs file affidavit
of meritorious defence to set-off on or before next regular rule
day to plead.

17. Plaintiffs motion filed same day to strike defendant’s
plea and notice from the files.

19. January 16th, 1862, defendant’s motion for judgment
20. nisiaffidavit overruled and exception by him—plaintiffs
motion to strike plea of general issue and notice of set-off from
the files sustained and exception by defendant—rule on defend-
ant to plead or demur forthwith, failure, default, assessment by
court of $451 13 damages, motion in arrest of judgment.

21. January 25th, 1862, motion heard reasons assigned,
considered insufficient and motion overruled.

22, Final judgment for $451 13, and award of execution,
Scire facias to other defendant—appeal prayed by defendant
Roberts and allowed on bond in $800, with security to be
approved by the court in 20 days, saxe time given to file bill
of exceptions. i

Bill of exceptions filed February 7th, 1862, containing:

- 238. A. Copy of note and indorsement in blank as above,
with stipulation that same is only cause of action. »

24, B.. Motion to continue and yeasons. -



C. The only evidence on assessment ‘of .damages. was the
following :

$450. CHICAGO, Aug. 19th, 1861.
Four months after date we promise to pay to the order
of Jevne & Almini Four Hundred and Fifty Dollars at the
Sherman House. Chicago, Illinois, value received.
RoBERTS & SHERMAN.
Indorsed. ‘‘Pay to James Thomson and John Alston or
order. JEVNE & ALMINL”

3. Motion in arrest of judgment and to set aside assess-
ment of damages &c.

REASONS IN SUPPORT OF SAID MOTION.

1. The plaintiffs did not file any sufficient copy of the con-
tract of indorsement declared on, nevertheless the court denied
the defendant’s motion to continue this cause for want of such
26. copy.

2. The defendant filed herein.in apt time a good and sufhi-
cient plea of his privilege &c. in abatement, yet the court on
motion of the plaintiffs struck said plea from the files.

8. The defendant in good time filed a good and sufficient
plea in bar, of said action, nevertheless the court on motion of
the plaintiffs struck said plea from the files and denied said
defendant a trial by jury according to the course of the com
mon law.

4. The defendant in due time filed herein a notice in man-
ner and form, as required by law, of his claim and demand
against the plaintiffs, greatly exceeding the amount claimed in
and by their said declaration, but the court without any suffi-
cient cause, on motion of said plaintifts, struck said notice from
the files and denied the defendant an assessmentof the balance
which he claimed to be his due.

5. The defendant filed herein in apt time his motion for
judgment by default against said plaintiffs, unless they should
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file an affidavit of meritorious defénce to his said claim and.
demand, nevertheless the court denied said motion and held
that the plaintiffs could require the defendant to deny their
27. demand on oath, but could not be required by said
defendant to make the like denial of his demand.

6. The court improperly entered a default of the said
defendant and thereupon proceeded, without his consent, to
assess the plaintiffs alleged damages.

7. The assessment of damages made by the court, is exces-
sive, unjust and oppressive, as manifestly appears from and by
an inspection of the same, and the pleadings in this case.

8. The record, pleadings and proceedings in this case are
otherwise manifestly irregular, insufficient and contrary to law.

Appeal bond in $800, surety approved by the court, filed
. Tth February, 1862.

Errors, to wit:

1 Denying appellant’s motion for continuance.
2. Striking plea in abatement from files.

3. Denying appellant a trial by jury.

4. Denying judgment on set-off and striking same from
files.

5. Denying appellant’s motion to exclude evidence on
assessment.

6. Overruling.motion in arrest of judgment.
7. Other errors.

CHARLES C. BONNEY.
For appellant.
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SUPREME COURT OF ILLINOIS,

TIHIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

PORTEUS B. RGBERTS, impleaded, &e., Appellant,)

V8. |
JAMES TITOMSON and [
JOIIN ALSTON, dppelices. J

: =\
DEFENDANTS POINTS AND AUTHOI}IL’ILIES. .

I

The cases of Hance v. Miller, 21 111. 636, and Lrancy v. True, 26 111
185, farnish a perfect answer to the first position assnmed by the appel-
lant. The authoritics in support of this point are too numerous to
attempt a citatiou.

IL

The defendant, by appearing and moving for a continuance of the
case, waived his right to file a plea in abatement.
The record shows that the defendant, in the Court below, filed a writ- .

ten motion for a continuance, thereby entering his full appearance and
submitting hithself to the jurisdiction of the Court.

Sce Chitty, Gould, Stephens, and auy and all other authors on Plead-
ing and Practice.
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The third error assigned by the appellant seems to involve the question
whether the right of trial by jury can be regulated by law, and whether
the legislature can compel a party to say, in advance, that he has got a
defence to an action brought against him, before he can claim his right
to a trial by a-jury.

In other words, has not the legislature power to say, that a man shall
have something to try before he tries it.

This Court having repeatedly recognised the validity of the statute re-
ferred to, as appears from the appellant’s brief, it will be necessary for
the appellant to convince the Court, by a course of reasoning, that the law
in question is unconstitutional and void. In view of this, we submit this
point without argument.

IV,

The defendant, in the Court below, having refused to.comply with the
statute, his plea of general issue at set-off were stricken from the files
and a default entered against him. Ie could not, therefore, avail him-
self of his set-off, it he had one; and unless the Court becomes convinced
that the law requiring an affidavit of merits is unconstitutional, there is
no error whateverin this case in any way or manner, from its commence-
ment to its conclusion.

HERVEY, ANTHONY & GALT,
Attorneys for Appellce.

.
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