12893

Supreme Court of Illinois

Clark

VS.

Livingston County

T1641 =27



Reconn.

STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

Joun CrLarxk, Appellant, vs. Livinagston County, Appellee.

Appeal from Livingston County.

ABSTRACT OF THE RECORD.

Ox the 24th day of August, 1857, the appellant filed his bill in
Chancery in the Circuit Court of Livingston County, which said bill is
in substance as follows, to wit: That on or about the 14th day of Sep-
tember, A. p. 1855, your orator (the said appellant) did, in accordance to
the rule of the General Land Commissioner of .the General Land Office,
and concurred in by the Secretary of the Interior at Washington City,
District of Columbia, make and enter, on the records in said office,
as the said Commissioner had a legal right to do, a select list of lands, by
forty acre tracts, amounting to the amnount ot 15,835 86-100 acres, accord-
ing to the government surveys, as made and filed in the said General
Land Oftice, by the order of the government of the United States ot
America, and approved by the said government of the United States;
that on the said 14th day ot September he made application, in accordance
with the rules of the General Land Office, for the privilege of contesting
the right of the State of Illinois to the list herein, marked A., (see
Record, pages 21, 22, 23, 24, 25, 26 and 27,) and made a part of this bill,
by nuwnbers, sections, townships, and ranges; that the said department
did regard the said application as being properly made by you orator
and binding on' the said government; that in the month ol May, . p.
1856, the said department issned an order, in accordance to the form in
such case made provided, accompanied with a list, that your orator had
a right to contest, attached to the said order, (A.,) copy ot which will be
exhibited on the final hearing of this case, and the grounds on which T,
your orator, should be allowed to enter the said lands, named in said ap-
plication, exclusively as against all the world was, that your said orator
should cause the lands to be surveyed and properly marked, and show ¢
time to be named, that such time as he should be called upon so to do, to
prove that more than twenty acres out of each forty acre tract (or over
one-half of cach quarter quartersection) was dry and fit fcr cultivation of all

ordinary seasons, without artificial drainage or embankment, and that
this was the character of the lands on the ‘78th day of September, 1850,
being the day on which the swamp land act was passed ; that your orator
has complied, on his part, with all the requirements of' the department
required of him, and the conditions have been, on his part, fully com-
plied with, and he is and was prepared to prove from the date of his said
application ; and further, your orator charges that on or about the first
day of the month of January, . p. 1857, that the Commissioner of tho
General Land Office issued his dircetory notice to the Register and Re-
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ceiver of the Land Office of the United Sta‘es at Springfield, Tllinois;
the said Commissioner commanded the said Register and Receiver to
give your orator notice to produce his proof in the case, and report the
same to the said Commissioner for his approval or disapproval, first hav-
ing submitted the samec to the Surveyor General at his office in the city
of St. Louis and State of Missouri. The Register and Receiver received
the said notice on or about the 10th day of January, A.p. 1857. And
your orator charges that he went in person to the said Register and Re-
ceiver of the said Land Office at the said city of Springfield, Illinois, on
or about the 12th day of January, . ». 1857, and demanded of the said
Register and Receiver of said office to set a day for the hearing of the
cvidence in the said contested case of this Your orator and thesaid State of
Illinois; and your orator charges that, by the wrong acts of the said
Register and Receiver, your oratov was prevented from completing his
contest, and from getting said lands described in said list of lands ; and
your orator avers that the Register and Receiver were the agents of the
government of the United States of America, and that the government
of the United States is bound to malke good all wrongs done by them as
such agents to your orator; and your orator avers that, by the act of
Congress, passed on the twenty-eighth day of September, 4. p. 1850, that
the State of Illinois had no legal or cquitable right to select any tract of
land, as swamp or overflowed lands, except such tracts of land as were
more than one-half of each forty acre tract, or other legal sub-division,
covered with water, or so spongy or wet and swampy that it could not
have been plowed on the twenty-cighth day of September, 1850, (and
those lands were to be selected by the Secrctary of the Interior from the
original maps and plats, as returned by the government surveyors, and
in no other way,) and on no other day, for the lands that were more than
one-half not wet and swampy or overflowed on the date of the grant, did
not pass by virtue of the grant, and that all sclections that were made by
the agents of the said State of Illinois, that was not covered more than
one-half of each legal sub-division in water, or was a swamp or wet that
it could not have been cultivated in some way or other, without artificial
drainage or embankment, was a fraud on the government, and could not
pass by or under the grant, and therefore is not within the meaning of
the act of Congress of the third of March, 1857, confirming all the
original selections, (except those in said act.) Your orator avers that the
intention of the last mentioned act proceeds on the ground that the
original selections were in accordance with the letter and spirit of the
original grant. Your orator further avers, that not a tract of land named
or described or meant in the list of lands made part of this bill, that
was of that class; but, on the contrary, there was no one tract in said
list but was more than one-half of each legal sub-division of qr. qr. sec-
tion, or each forty acre lot or tract, either fractional or whole, but what
was dry land and fit for cultivation on the 28th day of September, A. p.
1850; and further, your orator avers, that the list of lands selected and
claimed by the said State of Illinois, by said State transferred to said
County of Livingston, meaning the list here claimed and set out by your
orator, did need the construction of levees or artificial drain to reclaim
the said list of lands, nor any tract of said land, on the said twenty-
eighth day of September, a. v. 1850, that being the day on which said
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grant was made by the General Government to the said State of Illinois ;
'llld if not covered in water by being overflowed, or so swampy that Jt;
could not be cultivated, say more than one-half of each tract, it could
not legally and, therefore, did not pass to the said State of Illinois; and
it it did not pass to the said State, the said State could not pass any title
to said County, as claimed by said County; and further, your orator
avers that the said State ot Illinois did, on the 22d day of June, 1852, by
virtue of an act of the legislature, in general assembly assembled, did
enact to convey, by their acts, all the right and title that they had to all
the lands named in this bill—but the express conditions on which the
said County was to have the lands on was, that the said County should
fuily and legally do to said lands, in order to reclaim them, the same as
the said State of Illinois was bound to do; and your orator avers that
the said County of Livingston did not comply with the condition pre-
cedent, which was the very essence of the grant from the said State to
the said County, meaning fully to enjoin on the said County every en-

Jjoinder by said act of June 22d, 1852, and the condition was to be mutual

on the part of both; and your orator avers that there was no considera-
tion passing from the County to the State, unless the said County com-
plied fully with all the conditions named in said act; and your orator
avers that said County did not comply and has not complied with the
requirements of the said act of the legislature, and that thereby the
original grant to the said State became forfeited; and that turther, that
by subsequent acts of the legislature, the said State has forfeited her right
to the lands by granting said lands to the connties in which they, the

lands, lie, in not requiring the said countics to expend the proceeds of
said sales to levees and drains to render the said land susceptible of cul-
tivation, the said State of Illinois forfeited all right under the original
grant from the said government of the said United States of America
to the said lands described in this bill; and further, your orator avers,
that by the grant of the Commissioner of the General Land Office, made
to your orator on condition that he would prove that more than one-half
of each tract or parcel—meaning a quarter quarter of section or tract
named in this bill—to be dry or fit for cultivation, without artificial
drainage or embankment, because a binding contract by which govern-
ment by her proper agents is bound to convey to your orator the said
lands herein described; and the express condition on the part of the
government was, to receive one dollar and twenty-five cents in money,
or its equivalent in government scrip or land warrants, and that the said
government would sell the land to no other person except your orator,
on the condition that your orator would prove that more than one-half of
each quarter quarter scction, or other legal sub-division of said tracts by
forty acre tracts, was dry and fit for culnvatlon without artificial drainage
or embankment, and that was the character of the said lands on the smd
28th day of QGptember, A. p. 1850; and your orator avers that he was
prepared, on the 14th day of September, A. ». 1855, to prove at any
time—that the government might have called for the same—that more

than one-halt of each legal sub-division of each quarter quarter section,

or other legal sub-division of the said described lands, was dry and fit

for cultivation, without artificial drainage or embankment, and that was

the character of the said lands on the 28th day of September, 1850; and




your orator avers that lie always has been and still is ready and able and
desirous and demands the privilege of proving that said lands are not of
the character named in the act of September 25th, 1850, to comply with
each and every request—that the said government of the United States
of America enjoins by her agents, to wit: The Commissioner of the
General Land Office, located at the city of Washington, D. C.; and your
orator avers that more than one-half of each tract of land was dry and
fit for cultivation on the 28th day of September, a. p. 1850, and still is
the character of the same, and was fit for cultivation without artificial
drainage or embankment; and your orator avers that he has always been
ready and able and desirous to have paid the government for all the
lands in'this bill described, according to the contract with the said go-
vernment, at any day that the said government should have called on
him to do by virtue of the said contract; and that your orator has fre-
quently and in a friendly manner called on the government, by calling
on the Commissioner of the General Land Office, and desiring him to set
a day for the determination and closing up of the said contract, but he
neglected to do—promising that he would. Your orator charges that he '
has delayed the same to a time far beyond what was necessary, and that i
Le now refuses to comply with and carry out his contract, on the part of the ‘
gencral government, with your orator—and that your orator is still willing
and ready to pay, and hereby tenders the proof required of him to carry
out his contest successfully with the government, hereby asking and de-
siring that your orator may be permitted to bring the money into Court
and pay the same over to a commissioner to be appointed to receive the
11 said money from your orator, and convey each and every tract of the
said lands named in this bill, or the schedule attached, to your said orator;
and your orator further avers, that he has expended the sum of three °
thousand dollars in carrying out the directions of the government, which
is part of the cousideration money between your orator and the govern-
ment for the said lands, and that he has only been prevented from com-
pleting his contest by the bad faith of the government in conveying the
said lands to the said County of Livingston and State of Illinois, through
the said State of Illinois, and not by any laches on the part of your
orator. He further avers, that he has done each and everything that the
said government required of him until they, the said government, fraudu-
lently, wrongfully and unlawfully refused to complete their contract by
passing a retrospective law, which they, the said gencral government, by
their representatives in Congress assembled, had no legal right so to do,
and therefore the government had no legal right to refuse to carry out
their contract with your orator in the contest about the said tracts of land
with the said state of Illinois. And further, your orator avers, that the
government has no legal right to cause a citizen or subject of her govern.
12 ment to expend money to detect frauds committed against the govern-
ment, committed by other citizens or subjects, and when it became ap-
parent that he would show that he was successful in the matter to then
turn around and defraud the said subject out of the reward by contract
he was promised or agreed to be paid for performing the services, nor to
permit him to do part of the contract on his part, and then prevent him
from completing the whole, and then make that, their wrong acts, an ex-
cuse to not perform their part of the contract in any manner nor under
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any pretext, for if the lands were not of the character specified and
named in the original grant, then your orator avers, that he is entitled
to the said lands by virtue of his right of application, and that a prior
right for having been at an expense of detecting the frauds of the origi-
nal selectorof the said lands ; and further, your orator represents, that on or
about the 22d day of June, a. p. 1852, and on divers other days, the said
legislature of the state of Iilinois has passed laws granting the said lands
to the several counties in the state of Illinois, and, amongst others, to the-
county of Livingston in said state of Illinois ; and that, by said acts, the
said state of Illinois conveyed to the said county the said lands named in
and made a part of this bill. Your orator avers, that the said state of
Illinois has no legal right to grant the said lands, what the State of
Illinois could rightfully have taken, except the right had been conferred
upon the said State by the act of Congress granting, much less to have
granted the said lands without enjoining on the County receiving the
same to have performed the whole contract with government that the
said State was bound to do, in order to hold the said lands; and your
orator avers, that the said State did not bind the said County in the same
manner that the said State was bound to the general government. Your
orator avers, that the said State of Illinois had no legal right to grant the
said lands, that would pass to the said State by virtue of the act of the 25th
September, 1850, rightfully sold to the County in which .the said lands
lie, fromn the fact that the grant was not equal amongst the whole people
of the State of Illinois, all had an equal right in and to the fee of said
lands, that right fully passed undeér the grant; and your orator avers,
that those land did not pass, for they were not the class of lands that did
pass by the grant; and your orator prays that the County of Livingston
and State of Illinois be made parties, defendants to this, your orator’s
bill, as by s:atute in such case made and provided ; and that your orator
charges that the selecting of cach and every tract of land named in this
bill of complaint was a fraud on' the government of the United States of
America, and that not a tract of them could possibly, under any circum-
stances, be called swamp or overflowed lands. Your orator prays your
honor to grant to your orator the following reliefs: that you will direct
that a commissioner be appointed to receive the sum of one dollar and
twenty-five cents, in lawful funds, for each and every acre of the said
lands named and described in the schedule of lands to this bill annexed,
and on the payment aforesaid to make and execute to your orator a good,
clear and perfect title to the said lands as against the said County of
Livingston and the said State of Illinois, in the said State of Illinois,
could or may have by the said grant from the said State of Illinois.
Second, that your Honor will name the time, the place where, and the
kind of funds or money that Your orator shall pay to the said County of
Livingston and State ot Illinois for the said lands, provided that your
Honor shall find that said County had any legal or equitable right to said
lands named in the said bill. Third, that your Honor will decree that
your orator is entitled to the said lands named in said bill by virtue of
his contract with the said government of the United States, on the ground
that the said lands did not pass by virtue of the said grant, because they
are not among the class of lands named in said grant. Your orator prays
that the said defendants be compelled to, on their corporeal oaths, to the




‘best and utmost of their knowledge, remembrance, information and be-
lief, full, true, direct and perfect answers, make to all and singular the
matters aforesaid, and that as fully and particularly as it the same were
here repeated, and the said County, by her authorities, distinctly interro-
gated thereto, and especially that said County, by her authority, may, in
manner aforesaid, answer and set forth in their answer whether the selec-
tor went on to each and every tract of land claimed by said County that
is named in this this, your orator’s bill of complaint, and found by pro-
per measurement that more than one-half of each quarter quarter sce-
tion, or other legal sub-division, was overflowed or swampy on the said
28th day of September, A. p. 1850; and, further, whether each and
every tract of land, named in said bill of complaint, was, on the twenty-
eighth day of September, in the year of our Lord one thousand eight
hundred and fifty, meaning to say, that to have them say, whether more
than one-half of each quarter quarter section, or other legal sub-division
of said lands, was, on the said 28th day of September, . p. 1850, covered
by overflow or actual swamp, so that it could not be cultivated without
artificial drainage or embankment, and to have them point out in their
answer what part of each of said lands was so overflowed or swampy on
the said 28th day of September, 1850, aforesaid. Your orator prays that
the grant of the said State to the said County may be set aside, and that
whatever patents that said County, or whatever title the said County
may have shall be surrendered to your ITonor and cancelled, and that
your orator have, by the decrce of your honorable Court, the full fee and
perfect title to said lands, all which, for your orator charges that he has
trequently called on the said defendants and requested them to surrender
their pretended title to the said tracts of land, and they still persist, say-
ing that they have a title to said lands, all of which actings and doings
and refusal of said County or said defendants, meaning the said County
of Livingston in the State of Illinois, by the said authorities, against
equity and good conscience and tend to the manifest wrong and greatly
to the injury of your said orator in the prewmises, and in consideration
whercof, and forasmuch as your orator cannot have adequate relief in
the premises in a court of equity only, where matters of this nature are
only conisable and remediable; and further, your orator prays your
Honor to grant to your orator all the several reliefs that your orator has
asked for, and all the general reliefs that your Honor may see, from the
nature of the case and facts exhibited on the final hearing of this case,
that he is entitled to in addition to those named and provided for, and on
the equity arising between your orator and the general government of
the United States of America, as may be in force in favor of Your orator,
against the government and the said defendants by the decree of this
honorable Court, and if this honorable Court cannot decree title to your
orator, that then your orator prays your Honor to decree that the sajd
defendants pay ta your orator what your orator can show, that all of the
said lands in said bill, that he can show, does not come under the mean-
ing of the act of the 28th of September, 1850, is worth per acre in lieu
of said lands, if the said defendants should sell any or all of the said
lands, named in this bill, the said money to be paid under the order or
decree of this honorable Court. Your orator charges that said lands are
worth now the sum of one hundred and fifty thousand dollars in lawful
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money ; and further, is provided by your orator, that no sale that has
been made or might be made of said lands by the said defendants shall
have no prejudice against the title of your orator in any manner, and
shall grant such other and further relief, in the premises, as to your
IIonor shall seem meet, &e.

Prayer for subpeena, &e.

Demurrer to complainant’s bill, demurrer sustained with leave to com-
plaintant to amend his bill.

I'eb. 5, 1858, complainant filed his amended bill, which is in the words
and figures following, to wit:

Your orator, John Clark, represents unto your Honor that the Govern-
ment of the United States of America was the owner of the following
described real estate, situated insaid Livingston County, State of Illinois,
to wit :

Reference being had to the list of lands filed with and made part of
the original bill filed in this cause on the 24th day of August, 1857. And
the said Government of the United States of America being so possessed,
the said Government of the United States of America, by virtue of the
acts of the Congress of the United States, had said lands, with others,
surveyed and platted in accordance with the aforenamed description, of-
fered the same for sale at their Land Office at Danville, at the said State
ot Illinois, at public vendue, and the said lands, not being sold at said
public sale, they became subject to private sale at said Land Office at
Danville, at the price of one dollar and twenty-five cents per acre. And
whereas, said government of the United States, in Congress assembled,
passed an act entitled “An Act to enable the State of Arkansas and
other States to reclaim the swamp lands within their limits ;”” which said
act was approved by the President of the United States on the 28th day
of September, 1850, and on said day became a law,'by which law all
swamps and overflowed lands within the State of Illinois were donated
to said State, and by which act the proceeds and overflowed lands were
to be used for the purposes of draining the same. Reference being had
to said act of Congress. And afterward the legislature of the State of
Illinois passed an act entitled “An Act to dispose of the swamp and over-
flowed lands to pay the expense of selecting and surveying the sawme,”
which said act was approved by the Governor of the State of Illinois on
the twenty-second of June, 1852, and which said act became a law and
in full force in said State of Illinois; and by the terms and conditions of
said law, and the act of the State of Illinois and directory thereto, all the
swamps and overflowed lands which had been donated to the State of
Illinois by the said act of Congress, approved September 28, 1850, were
donated to the several counties in which the same were situated, and the
county surveyors of the said several counties in the State wero autho-
rized to survey said swamp and overflowed lands—reference being had
to said lands named last.

Your orator would further represent unto your Honor, that by virtue
of said law of Congress, and said law of the legislature of Illinois, the
County Surveyor of Livingston county sclected and reported all of the
before referred to tracts of land to the Auditor of the State of Illinois as



33

34

35

money ; and further, is provided by your orator, that no sale that has
been made or might be made of said lands by the said defendants shall
have no prejudice against the title of your orator in any manner, and
shall grant such other and further relief, in the premises, as to your
IIonor shall seem meet, &e.

Prayer for subpeena, &e.

Demurrer to complainant’s bill, demurrer sustained with leave to com-
plaintant to amend his bill.

I'eb. 5, 1858, complainant filed his amended bill, which is in the words
and figures following, to wit:

Your orator, John Clark, represents unto your Honor that the Govern-
ment of the United States of America was the owner of the following
described real estate, situated insaid Livingston County, State of Illinois,
to wit :

Reference being had to the list of lands filed with and made part of
the original bill filed in this cause on the 24th day of August, 1857. And
the said Government of the United States of America being so possessed,
the said Government of the United States of America, by virtue of the
acts of the Congress of the United States, had said lands, with others,
surveyed and platted in accordance with the aforenamed description, of-
fered the same for sale at their Land Office at Danville, at the said State
ot Illinois, at public vendue, and the said lands, not being sold at said
public sale, they became subject to private sale at said Land Office at
Danville, at the price of one dollar and twenty-five cents per acre. And
whereas, said government of the United States, in Congress assembled,
passed an act entitled “An Act to enable the State of Arkansas and
other States to reclaim the swamp lands within their limits ;”” which said
act was approved by the President of the United States on the 28th day
of September, 1850, and on said day became a law,'by which law all
swamps and overflowed lands within the State of Illinois were donated
to said State, and by which act the proceeds and overflowed lands were
to be used for the purposes of draining the same. Reference being had
to said act of Congress. And afterward the legislature of the State of
Illinois passed an act entitled “An Act to dispose of the swamp and over-
flowed lands to pay the expense of selecting and surveying the sawme,”
which said act was approved by the Governor of the State of Illinois on
the twenty-second of June, 1852, and which said act became a law and
in full force in said State of Illinois; and by the terms and conditions of
said law, and the act of the State of Illinois and directory thereto, all the
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swamp and overflowed lands, and the same were reported by the Auditor
to the United States. Your orator would further represent unto your
Honor, that all of said before described lands are good, arable lands, are
susceptible of cultivation, and that the same are not swamp and over-
flowed lands, and that they need no draining whatever to render them
susceptible of cultivation, and that all of the said lands are dry and as
good as the average of the lands in the State ot Illinois, and that the
same do not come within the meaning of said law before referred to.—
Your orator would further represent unto your Honor, that after the pas-
sage of said law before referred to, and before the commencement of this

g Suit, to wit: on the fourteenth day of September, in the year eighteen
hundred fifty-five, your orator applied in writing to the Commissioner of
the General Land Office of the United States of America for leave to
contest the right of the County of Livingston, State of Illinois, in and
to said lands through the proper officers of the government of the United
States, that said lands did not come within the purview and meaning of
said law ot Congress donating the said lands to the State of Illinois, and
for leave to purchase the said lands from the government of the United
States at their Land Office at Danville in the State of Illinois ; and the

| said Commissioner, acting under the direction and by the authority of

the government of the United States, authorised your orator in writing,

in his official character, to prepare his proofs and to contest the right of
the State and the County of Livingston in and tosaid lands. And in con-
sequence of said promises of said government of the United States, by
their officers, to your orator, e caused said lands to be surveyed and ex-
amined by a competent surveyor and chainman, and that he was to great
expense in employing the surveyor, chainman, axman, and the necessary
Liands and teawns to mark and examine the said lands and ascertain the
quality of the same, and in paying such surveyor, chainman, axman and
teamsters. And your orator further charges, that said lands being owned
Ly the United States of America, and not being swamp and overflowed
lands, within the meaning of the said law, that Jie applied to the Regis-
ter at the Land Office at Danville, Illinois, in the month of December, "
in the year 1855, for leave to purchase from said government of the
United States all of said lands, and he tendered to the Receiver of the
Land Office at Danville, Illinois, the purchase money for said lands at the
rate of one dollar twenty-five cents ($1.25) per acre, in gold, American
gold coin, under the authority of the said government, and that the said
Register refused to let your orator enter the same, or to acknowledge the
application in writing ; and the said Receiver refused to receive said pur-
chase money in gold coin for said lands, or to acknowledge the tender of
the same in writing ; and that, after making the survey of said lands and
obtaining the proof as to the character and quality of said lands, and in-
cluding the expense in regard to the character and quality of the same,
your orator is still anxious and willing to purchase said lands from the
38 government of the United States, and hereby offers, and still ready and
willing and claims the equitable right to purchase the same from the
government of the United States at the price of $1.25 per acre, but that
said officers and servants of the government refused to permit your orator
to purchase the said land from the government, or any part thercof—
Your orator would further represent unto your Honor, that the Congress

|
|
|
|
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of the United States of America, on the third day of March, a. n. 1857,
passed an act entitled An Act to confirm to the several States the swamp
and overflowed lands selected under the act of September 28, 1850, and
act of 2nd March, 1849, by the terms and conditions of which act all the
swamp and overflowed lands lying within the State of Illinois, which
had been sclocted by the agents of the State of Illinois, which were at
thetime owned by the government, were confirmed to the State of Illinois,
Your orator would further represent unto your Honor, that none of the
said before described lands are swamp and overflowed lands, and do not
come within the parview and meaning of said act or law of the Congress
of the United States. Your orator woeuld further represent unto your
Ilonor, that in all the actings and doings of your orator, that he has
acted in good faith with the government of the United States, and by
the direction and instruction of the said government, by the officers
thereof who had the charge of the publiclands thereof. Your orator further
charges, thatsaid government put your orator into peaceable possession of
the said land, when they, the said government, by the written direction of
the said Commissioner of the said Land Office, directed him to have the said
tracts ef land surveyed and marked, and to prepare his proof, to prove
that they were not swamp and overflowed lands; and that said govern-
ment agreed, it he.could prove the said tracts of land to not be swamp
or overflowed land, that he, your orator, should have the said lands for
the sum ot one dollar twenty-five cents per acre; and your orator avers
and charges, that he did do in a reasonable time all that he was directed
or told by the government that he should do to complete the contract on
his part. And further youv orator charges, that the County of Living-
ston claims, or pretends to claim, all of said lands before described or re-
ferred to, by virtue of the said several laws of Congress and of the said
State of Illinois, and that the said County has had the said lands ap-
praised, and is offering, through her said agents and servants, to sell the
same, and threatening, through her said agents and servants, to sell off
said lands, and to detraud your orator out of the same; and that the said
County does not intend nor has not ordered that any part of the pur-
chase money, they may receive for said lands, shall be used for the pur-
pose of draining the same, And your orator further charges, that no
ditching and draining is necessary to render the said lands fit for cultiva-
tion, but that the said lands are more than twenty acres in each forty
acre tract dry, and was dry on the 28th day of September, A. . 1850,
and are now fitted for cultivation, and are susceptible of tillage and rais-
ing any of the crops that can be raised in said Livingston county. And
the said complainant would further aver and charge, that in the survey
and having the quality of said lands ascertained, that he expended the
sum of three thousand dollars, and that he applied to the Register and

Receiver of the Land Office of the United States to permit your orator
to make proof of the character of said lands, and that he had the neces-

sary and competent witnesses in attendance to prove the character of said
lands, and that the same was not swamp or overflowed lands, but that
the same was arable and susceptible of cultivation without any drainage
whatever, and that the said officer of the government refused to receive
the amount of $1.25 per acre.

Your orator further charges, that in having the said lands surveyed
and inspected, that he surveyed and inspected each and every forty acre



tract of land described and set out in the original bill in this cause, and
had the same inspected, and has proof of the same, and frequently of-
fered and still offers to prove, to the satisfaction of the officers of the
government of the United States at the Land Office, that all said lands

are dry and fit {or cultivation without any drainage whatever, and tha:h
the government of the United States, by their ofticers, refuse to permit
Yyour orator to make said proof, or to purchase said lands from the go-
vernment, or to receive the purchase money for the same at the rate of
one dollar and twenty-five cents per each acre thereof in gold coin. Your

orator further charges, that the said County of Livingston had notice of

all the before named actions of your orator, and that the government of the

United States, by her said officers, fraudulently intended to cheat, wrong

and defrand your orator. Your orator therefore charges, that the said

County of Livingston, conniving and cornfederating with the government

of the United States, intending to defraud your orator out of said lands

and out of the said sum of three thousand dollars by him expended in

causing said lands to be surveyed and inspected. Your orator further

charges, that said lists of lands are worth the full and just sum of one

hundred and fifty thousand dollars of current money of the United States

of America. And your orator further prays your Honor, that the said

County of Livingston, in the State of Illinois, may be made party de-

fendants to this bill, and that the said County may be compelled to an-

swer all and singular the allegations herein contained as fully as if they

were specially interrogated thereto, and that the said County of Living- f
‘! ston may be enjoined and restrained from selling, disposing, or in any
i manner meddling with or obstructing your orator’s title to the said lands,
, and that all the agents or servants of said County may be enjoined and
\‘ restrained frowm selling, using, occupying, or in anywise molesting said
|

lands or any part thereof, and the said County of Livingston only hold

the said lands, each and every tract of them,in trust for your orator; and

that a subpcena having issued out of and under the seal of said Court,

43 and was directed to the Sheriff of said county, commanding and com-

pelling said County to answer all the allegations herein, as in the origi-

nal bill was prayed for; and that the said County has heen made party

| defendants herein; and that the said County may be compelled to con-

q vey said lands to your orator upon payment by your orator to the said

| County of one dollar and twenty-five cents per acre for each acre of said

lands, which said money is ready to be produced in Court and paid to

the County, under the order of the said Court; and that your orator shall

have all the relief was prayed for in his original bill in this cause, and

such and further relief as shall be equitable and just, as shall more fully

appear on the final hearing of this cause, &e.

Demurrer to said bill—demurrer sustained, and bill dismissed, from

47 which judgment of the Circuit Court complainant appealed to the Su-
preme Court, and assigns the following errors:

1. The Court erred in its decree at the September Term, 1858, in sus-
taining the deferdant’s demurrer to the complainant’s bill, and in dis-
missing said bill.

2. The Court crred in not sustaining the bill and granting the relief,
together with the injuntion prayed for.

3. The decree is erroncous in every respect, and should be reversed.

JOIIN CLARK, Complainant,
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