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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.
APRIL TERM, 1860.
ROMAN L. BROWN
| V8.
ROBERT H. GRAHAM. }

APPELLEE’S BRIEF.,

THERE was no variance between the% declaration. The

middle initial letter is no part of the name and may be rejected.

It was not proper for the witness, Merrill, to answer questions
asked for the purpose of contradicting the return which he had
made as sheriff.  Sheriff’s return could not be contradicted by
parol. 2d. The Record does not show that exception was taken
upon the trial to the refusal of the Court to permit the questions
to be asked. Asto the two first questions, the words of the Record
are, “Objection sustained; defendant excepted.” As to the
other question Record says, “Objectio sustained—exception by
defendant.” We think the Record ‘éﬁc’ﬁﬁearly to what the
exception was taken and at what time, not by inference, bat by
exact statement.

The question asked the witness, Wheeler, was improper; it
called for declaration=~ * the defendant not accompanying an act,
and not brought to the ~owledge of plaintiff; but there is no
proper exception. Record says, objection sustained, exception’
by defendant. It dou’t appear when that exception was taken.’

The 8th interrogatory in Gould’s deposition is as follows:

“Was it understood that there was no warranty of the title 7"
{

It was not competent testimony, and the objection was well
taken when the deposition was read.
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The Court should have dismissed this Suit beeause of the varience between the
Writ and the Dpclaration. 20 Ill., 46: 5 Gil., 7T7: 5 ITalsted, 230.

The Court should have allowed the witness Meurill, to answer the questions of
Dofendant below for the purpose of proving the issue of property in Henry S.

White, and o proving that the property was not in Plaintiff below.

The Court should have allowed the witaess Wheeler to answer the questions ask-
¢d him by Defendant below and should not have excluded that portion of his tes-
timony which related to his acting as the agent of Gould. An agent is a compe-
tent witness to prove his own authority. 1 Greenleaf on Bv., See. 416.

The Court should not have suppressed the 8th Interrogatory and Answer in
Deposition of -Gould, as the objection was first made on trial and both Interrogate-
ry and Answer were proper. Objections to a deposition must be made before the

trial.

The Instructions for Plaintiff below were not based upon the evidence, were not
properly drawn and were not the law as applicable to the case and were calculated”
to mislead the Jury and shoull not have been given. :

Tle Instructions asked by Defendant below were based upon the evidence and
stated the law correctly and should have been given.

The Instructions asked by Defendant below, which were refused as not in time,
chould hzve been given, as there is no rule on the subject, exceps if any, a mere

<

traditionary and verbal one which may be enforced or not at the option of the
Court. 22 TI!l.,173.

The motion for a New Trial shoald have beon allowed, becauss of the errors in
the trial and that the verdict was contrary to the evidence.

The verdict of the jury was itsafficient to authorize a judgment, in that it did
not find the value of the property and a judgment on suca a verdiet 1s bad on etror

The judgment is not the proper one for the action of Deotinue.  The judg-
ment should be in the alternative for the return of the property or the payment
of its value asfound by the Jury and none other is authorize:l by'law in this action.
“tis the rightof the Defendant toreturn the property or pay its vaiue as found by
the Jury. On the two last points, see 1 Chitty on Pleading Title Detinue, 124 Al
1 Wheaton's Selwyn Nist Prius, 494: 1 Arehabald’s Nisi Prius, 472: 5 Miss. R.
489: 6 Monroe R..52: Walker R, 533: 7 A'a. R, 189: 3 Stewart, 221,

1

On the pr'nt that sueh a verdiet and judgmant are fatal on crrow, see 4 Y rzer,
57): 5 Al 5)3: T Ala 807: 2, Stirkie on evidenee, 94,

A. WEDBSTER, Attorney fordppellant.
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STATE OF ILLINOIS, SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ROMAN L. BROWN
V8.
ROBERT H. GRAHAM. }

APPELLEE’S BRIEF.

THERE was no variance between the ‘gmtfnnd declaration. The
middle initial letter is no part of the name and may be rejected.

It was not proper for the witness, Merrill, to answer questions
asked for the purpose of contradicting the return which he had
made as sheriff. Sheriff’s return could not be contradicted by
parol. 2d. The Record does not show that exception was taken
upon the trial to the refusal of the Court to permit the questions
to be asked. Asto the two first questions, the words.of the Record
are, “ Objection sustained : defendant excepted.” As to the
other question Record says, “Objection susta ined—exception by
defendant.” We think the Record%‘%}c}em‘ly to what the

exception was taken and at what time, not by inference, but by
exact statement.

The question asked the witness, Wheeler, was improper; it
called for declarations of the defendant not accompanying an act,
and not brought to the knowledge of plaintiff; but there is no
proper exception. IRecord says, objection sustained, exception
by defendant. Tt don’t appear when that exception was taken,

The 8th interrogatory in Gould’s deposition is as follows:

“Was it understood that there was ne warranty of the title ¥’

It was not competent testimony, and the abjection was well
tuken when the deposition was read.



2

The evidence is not all given; the Court will presume that it
sustains the verdict.

The plaintiff’s instructions are good law.

The Court had a right to require instructions to be presented
before the final argument. The Court had passed upon all the
instructions on both sides, prior to the time when this last batch
was asked. The Circuit Court had a right to place some limit
to the asking of instructions.

As to the point, that the verdict was insufficient to autho-
rize a judgment because it did not find the value of the property,
we answer the statute cures that. 1 Purple’s Stat., p- 493, § 6.

If the judgment is not in proper form, it should be corrected
in this Court.

But the judgment is a proper one for the return of the

chattel.
2 Saund. 746.
1 Scam. 207.

GLOVER, COOK & CAMPBELL.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ROMAN L. BROWN
vs.
ROBERT H. GRAHAM. }

APPELLEE'S BRIEF.

THERE was no variance between the%nd declaration. The
middle initial letter is no part of the name and may be rejected.

It was not proper for the witness, Merrill, to answer questions
asked for the purpose of contradicting the return which he had
made as sheriff. Sheriff’s return could not be contradicted by
parol. 2d. The Record does not show that exception was taken
upon the trial to the refusal of the Court to permit the questions
to beasked. Asto the two first questions, the words of the Record
are, *‘ Objection sustained ; defendant excepted.” As to the
other question Record says, “ Objectiop sustained—exception by
defendant.” We think the Recordﬁgh%%'f(c]early to what the
exception was taken and at what time, not by inference, but by
exact statement.

The question asked the svitness, Wheeler, was improper; it
called for declarations of the defendant not accompanying an act,
and not brought to the knowledge of plaintiff; but there is no
proper exception. Record sdys, objection sustained, exception
by defendant. It don't appear when that exception was taken,

The 8th interrogatory in Gould'’s deposition is as follows:

“ Was it understood that there was no warranty of the title ¥

It was not competent testimony, and’ the objection was well
taken when the deposition was read.,
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The evidence is not all given; the Court will presume that it
sustains the verdict.

The plaintiff’s instructions are good law.

The Court had a right to require instructions to be presented
before the final argument. The Court had passed upon all the
instructions on ljoth sides, prior to the time when this last batch
was asked. The Circuit Court had a right to place some limit
to the asking of instructions.

As to the point, that the verdict was insufficient to autho-
rize a judgment because it did not find the value of the property,
we answer the statute cures that. 1 Purple’s Stat., p. 493, § 6.

If the judgment is not in proper form, it should be corrected
in this Court.

But the judgment is a proper one for the return of the
chattel. :
2 Saund. T46.
1 Scam. 207.

GLOVER, COOK & CAMPBELL.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

ROMAN L. BROWN
vS.
ROBERT H. GRAHAM. }

APPELLEE’S BRIEF.

THERE was no variance between them declaration. The
middle initial letter is no part of the name and may be rejected.

It was not proper for the witness, Merrill, to answer questions
asked for the purpose of contradicting the return which he had
made as sheriff. Sheriff’s return could not be contradicted by
parol. 2d. The Record does not show that exception was taken
upon the trial to the refusal of the Court to permit the questions
to be asked. Asto the two first questions, the words of the Record
are, “ Objection sustained; defendant excepted.” As to the
other question Record says, “Objection suspained—exception by
defendant.” We think the Record"/s%fg:%?c]early to what the

exception was taken and at what tim\e, not by inference, but by
exact statement.

The question asked the witness, Wheeler, was improper; it
called for declarations of the defendant not accompanying an act,
and not brought to the knowledge of plaintiff; but there is no
proper exception. Record says, objection sustained, exception
by defendant. Tt don’t appear when that exception was taken,

The 8th interrogatory in Gould’s deposition is as follows:

“Was it understood that there was no warranty of the title ¥

It was not competent testimony, and the objection was well
taken when the deposition was read.
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The evidence is not all given; the Court will presume that it
sustains the verdict.

The plaintiff’s instructions are good law.

The Court had a right to require instructions to be presented
before the final argument. The Court had passed upon all the
instructions on both sides, prior to the time when this last batch
was asked. The Circuit Court had a right to place some limit
to the asking of instructions.

As to the point, that the verdict was insufficient to autho-
rize a judgment because it did not find the value of the property,
we answer the statute cures that. 1 Purple’s Stat., p. 493, § 6.

If the judgment is not in proper form, it should be corrected
in this Court.

But the judgment is a proper one for the return of the

chattel.
. 2 Saund. T46.
1 Scam. 207.

GLOYER, COOK & CAMPBELL.
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STATE OF ILLINOIS, SUPREME COURT,

f THIRD GRAND DIVISION.

APRIL TERM, 1860.

ROMAN L. BROWN
vS.
ROBERT H. GRAHAM. }

APPELLEE’'S BRIEF.

THERE was no variance between the st and declaration. The
middle initial letter is no part of the name and may be rejected.

- It was not proper for the witness, Merrill, to answer questions
asked for the purpose of contradicting the return which he had
made as sherilf. Sheriff’s return could not be contradicted by
parol.  2d. The Record does not show that exception was taken
upon the trial to the refusal of the Court to permit the questions
to be asked. Asto the two first questions, the svords of the Record
are, *‘ Objection sustained ; defendant excepted.” As to the
other question Record says, “ Objection sustained—exception by
defendant.” We think the Recor® ity clearly to what the

exception was taken and at what time, not by inference, but by
exact statement. A

The question asked the witness, Wheeler, svas improper ; it
called for declarations of the defendant not accompanying an act,
and not brought to the knowledge of plaintiff; but there is no
proper exception. Record says, objection sustained, exception
by defendant. It douw’t appear when that exception was taken.

The 8th interrogatory in Gould’s deposition is as follows :

* Was it understood that there was no warranty of the title "

It was not competent testimony, and the objection was well
taken when the deposition was read,
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The evidence is not all given ; the Court will presume that it
sustains the verdict.

The plaintiff’s instructions are good law.

The Court had a right to require instructions to be presented
before the final argument. The Court had passed upon all the
instructions on both sides, prior to the time when this last batch
was asked. The Circuit Court had a right to place some limit
to the asking of instructions.

As to the point, that the verdict was insufficient to autho-
rize a judgment because it did not find the value of the property,
we answer the statute cures that. 1 Purple’s Stat., p. 493, § 6.

If the judgment is not in proper form, it should be corrected
in this Court.

But the judgment is a proper one for the return of the .

chattel.
2 Saund. 746.
1 Scam. 207.

GLOVER, COOK & CAMPBELL.
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APPELLANT’S BRIETF:

ROMAN L, BROWN, vs. ROBERT H. GRAHAM.

—_————

The Court should have dismissed this Suit beecause of the varience between the
Writ and the Declavation. 20 Ill., 45: 5 Gil., 77 : 5 IIalsted, 230.

The Court should have allowed the witness Merrill, to answer the questions of
Defendant helow for the purpose of proving the issue of property in Henry S.
White, and o’ proving that the property was not in Plaintiff below.

The Court should have allowed the witness Wheeler to answer the questions ask-
ed him by Defendant below and should not have excluded that portion of his tes-
timony which related to his acting as the agent of Gould. An agent is a compe-
tent witness to prove his own authority. 1 Greenleaf on Ev., Sec. 416.

The Court should not have suppressed the 8th Interrogatory and Answer in
Deposition of Gould, as the objection was first made on trial and both Interrogato-
ry and Answer were proper. Objections to a deposition must be made before the

trial.

The Instructions for Plaintiff below were not based upon the evidence, were not
properly drawn and were not the law as applicable to the case and were calculated
to mislead the Jury and shoull not have been given.

Tlie Instructions asked by Defendant below were based upon the evidence and
stated the law correctly and should have been given.

The Instructions asked by Defendant below, which were refused as not in time,
should hive been given, as there is no rule on the subject, except if any, a mere
traditionary and verbal one which may be enforced or not at the option of the

Court. 22 1I!l.,173.

The mosion for a New Trial should have been allowed, becauss of the errors in
the trial and that the verdict was contrary to the evidence.

The verdict of the jury was insufficient to authorize a judgment, in that it did
not find the value of the property and a judgment on such a verdict is bad on etror,

The judgment is not the proper one for the action of Detinue. The judg-
ment should be in the altcrnative for the return of the property or the payment
of its value as found by the Jury and none other is authorized by law in this action.
itis the rightof the Defendant to return the property or pay its vaiue as found by
the Jury. On the two last points, see 1 Chitty on Pleading Title Detinue, 124:—
1 Wheaton’s Selwyn Nisi Prius, 494: 1 Archabald’s Nisi Prius, 472: 5 Miss. R.
4%9: 6 Monroe R..52: Walker R., 538: T Ala. R., 189: 3 Stewart, 221.

On the point that such a verdiet and judgment are fatal on error, see 4 Yorger,
570: 5 Ala. 523: 7 Ala, 807: 2, Starkie on evidence, 494,

A. WEBSTER, Attorney fordppellant.
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l‘ it mncmhcrm That heretofore, to-wit, on the .. 1% day of ---..-

%ﬂfﬁ/ A.D. 18/t11e above named plaintift -_ b e
/&/ﬂ//,,/ A // ra/rzé_(%f _____________________ :

by . ﬂé/{/;ttrr/ > / / 24227227 X . _M?..Attorneysibed out ot the Clerk's Of-

L]
XS .y Flv
fice of the Circuit Court aforesaid, a certain writ of » 2 “ which is in the

words and figures following, to-wit:




»:/ Y 1 @‘: o'(, ? / 1
State of dinmrz, |

Rock Island County.
We command you te-e&mmeﬂéﬂ() /v?z/ﬁfé7//£//>§% ____________

The People of the State of [llinois, 7v
the Sheriff of Rocl Island Counly GREETING :

_,4//’77///1//4/, ", /Tﬁm/z/?ﬂ/‘ ol :
4 /{cr«/ 4»/ éf-’«é/f i

. o Clrret- to O /(ch Ly Zm’{ e < Z 1
if to be found in your ccl)unty,[”M?—W'{gore the Gircuit Gowrt of said

county of Rock Island on t}wbﬂay of the next term thereof, tg be holden at the Court House

in Rock Island on the_ . //’Aazg/gmﬁ__)londny, ol e Z&‘&’/ .............. next, then

qnd therettomansyorunton co o o e e D
of a plea ofw e 2(1 ~A«z:’nu),.’.. Kr’/w————’—-‘
damage in the sum of v DOz 220lc2l /1%’7 9

0OLLARS, as he say; and have you then and there this writ, and make due return

{hereon in what manner you execute the same.

/J‘jﬂd/} &¥ifness, QUINCY MeNELL, Clerk of our Circuit Court, and the
— g seal thereof .affixed at Roek Island, this é&%ﬁj et

day of‘%&%% .. in the year of our
Lord one thousand eight hundred and ~sseby . /% ~Zprzee

/ C%/”W} % (J/y&ﬂ/'g) CLERK.
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