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IN THE Si@iation COURT,

& APRIL TERM, A.D. 18G0.

SMITH, SCHWAB & ALLEN,
IN ERROR,

VS.

THE PEOPLE.

l

FOR THE DEFENDANITS.
The Indictment does not set forth an indictable offense.

The English Law upon conspiracy is too loose, indefinite and uncertain, to be ap-
plied in our country. See 8 Archb. Cr. pl. 616—2, note. Com’th v. Hunt. 4 Met.
IIT. 8 Greenl. on Ev. § 90 a. 91. 3 Chit’s Cr. L. 1140. :

Seconp.  Either the end, the object aimed at, or the means used, must be unlawful.
3 Greenl. Ev. § 90 a. 91. 3 Archb. Cr. pl. '617. Wharton Am. Cr. L. § 2291 and note
9 Cow. 587—597. Lambert v. People, (Spencer.)

Here the word “unlawful” means in some degree criminal. 3 Greenl. Ev. § 90 a. 91.
Starkie on Crim. Law 170. 9 Cow. 587.

The act must be unlawful in a legal sense—positively unlawful. Mere emmorality is
not sufficient.

Tmmp.  When the end is not illegal—criminal ; but the means are relied upon, then
the means must be set out. So, if neither end nor means are relied upon as unlawful, per se,
the means must be set out. 1 Ad. & EL 706. Rex. v. Fowler. 2 Rus: on Cr. 1812. S.

+ C.1 East P. C. 461. Starkie on Crim. Law, 170. 9 Cow. 585—590—597 (Spencer) in
Lambert v. People. :

And a distinction is made between a conspiracy to commit an indictable offense, in
which case the means need not be set out; and a conspiracy to commit an act ¢ unindictable,”

when the means must be set out. Wharton Am. Cr. Law, § 2300. Starkie on Crim. Law
170. 9 Cow. 587.

+ Or, it should at least be averred, that the means were not disclosed, as a reason for not
setting them out. "Wharton, § 2298.

‘When the act has been accomplished, or there has been an attempt, which discloses
the means, as in the present case, there can be no reason for not setting them forth.

The means which profess to be set forth, are stated in broad, indefinite terms—in a
manner which is quite insufficient. They point to nothing.
Fourrn. But regarding the averments as they are. The evidence does not support

‘the indictment. It alleges jfalse pretences and jfalse representations. None such were
shown. Nor were any prefences proven.



Freri. We contend that the second instruction on the part of the State, is erroncous.
‘It is that “it was not necessary for the People to prove any concert of action between the
defendants, before the witness Engles was introduced into the store by Mrs. Allen.”

' Abstractly, the sense of the instruction may be correct, but as applied to evidence,
was it so? There.should have been a distinction made in relation to Smith, at least. As
there was no proof of his doing any thing to implicate himsel, after they came to the store,

it was necessary that something previous to that should be shown.

And again, it even the acts of Schwab, after they came to the store, were the first that
he had to do with the transaction, they do not prove a conspiracy between him and Allen,
and there wds need of proof of something prior to that time, in order to inculpate him

‘under this indictment.

Srxrm.  In this connection we refer to the alleged error ir the refusal of a new trial,
because the verdict was against evidence as it regards Smith.

The suggestions under this head necessarily connect with those under the preceding.

There was no evidence upon which to convict Smith. He did nothing; and’he said
nothing, which should implicate him. All that he said was, what related to the wine, and
the proposition to go up stairs. Then he left them and went to dinner. To hold him impli-
cated, the jury must have made irferences—such as were not logically nor legally warranted
by the testimony. The charge is, of an attempt to cause her to have connection with
Schwab.

Seventn. There was error in the Fourth Instruction—given for the People. ‘That
« the goliciting of a female to have illicit carnal connection with a male person, by two or
more, constitutes an indictable conspiracy.”

This cannot be correct—especially when applied to the person seeking the connection.
There should be enough to form a conspiracy, beside the person with whom the act is sought

to be done.

And still more, as a legal proposition, this is too broad. It is unqualified as to the
circumstances whether the Defendants solicited the Prosecutrix conjointly or separately—
whether at the same time, or on different occasions. There is no diserimination, but any
solicitation, by two or more, for that object, is declared an indictable conspiracy. The
instruction must be presumed to have had its legitimate influence on the minds of the jury,
and that unfavorable to the Defendants.

We come to the instructions asked by the Defendants.

Eigara. The Court gave the first and second.-

Then, the first being good law, the verdict is not supported by the proof. ¢ Unlawful,”
means, partaking of criminality, 8 Greenl. Ev. § 90 a. 91. There was no proof of any
crimainal acts. ;

Ninrn. There was error in the third instruction asked by defendant.
Texmi.  The refusal of the fourth was also error; and so of the fifth.

Ereventa. There was error in the refusal of the sixth of defendants’ instructions,
which was, That the false representations must have been of such a character as were
calculated to deceive the Prosecutrix, and against which she could not, by reasonable and
ordinary prudence, guard, &c. 9 Cow. 607, citing Rex v. Turner. 18 East 228. 9 Cow.
614, citing Rex. v. Wheatly. 8 Burr, 1125. 2 Russ. 1380.

% ; ; .
Twerrrm.  So, we contend there was error in the refusal of the seventh and eighth of
defendants’ instructions. )

‘Which is respectfully submitted.
WOODWARD, LULL & ABBOTT, ann
E. VAN BUREN,

For DereNpANIS.
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IN THE COURT,

APRIL TERM, A.D. 1S60.

SMITH, SCHWAB & ALLEN, )
IN ERROR,

VS.

THE PEOPLE.

FOR THE DEFENDANITS.

The Indictment does not set forth an indictable offense.

Y

The English Law upon conspiracy is too loose, indefinite and uncertain, to be ap-~
i-plied in our country. See 3 Archb. Cr. pl. 616—2, note. Com’th v. Hunt. 4 Met.
III. 8 Greenl. on Ev. §90 a. 91. 3 Chit’s Cr. L. 1140.

Seconp. Either the end, the object aimed at, or the means used, must be unlawful.
3 Greenl. Ev. § 90 a. 91. 8 Archb. Cr. pl. 617. Wharton Am. Cr. L. § 2291 and unote
9 Cow. 587—597. Lambert v. People, (Spencer.)

Here the word “unlawful” means in some degree criminal. 3 Greenl. Ev. § 90 a. 91.
Starkie on Crim. Law 170. 9 Cow. 587.

The act must be unlawful in a legal sense—positively unlawful. Mere tmmorality is
not sufficient.

Tmrp. When the end is not illegal—criminal ; but the means are relied upon, then
the means must be set out. So, if neither end nor means are relied upon as unlawful, per se,
the means must be set out. 1 Ad. & EL 706. Rex. v. Fowler. 2 Rus: on Cr. 1819, S,
C.1 East P. C. 461. Starkie on Crim. Law, 170. 9 Cow. 585—590—597 (Spencer) in
Lambert v. People.

And a distinction is made between a conspiracy ‘to commit an indictable offense, in
which case the means need not be set out; and a conspiracy to commit an act unindictable,”
when the means must be set out. Wharton Am. Cr. Law, § 2300. Starkie on Crim. Law
170. 9 Cow. 587.

* Or, it should at least be averred, that the means were not disclosed, as a reason for not
getting them out. Wharton, § 2298. :

When the act has been accomplished, or there has been an attempt, which discloses
the means, as in the present case, there can be no reason for not setting them forth.

The means which profess to be set forth, are stated in broad, indefinite terms—in &
manner which is quite insufficient. They point to nothing.

Fourru. But regarding the averments as they are. The evidence does not support

the indictment. Tt alleges jfulse pretences and fulse representations. None such were
shown. Nor were any pretences proven.



Firrm.  'We contend that the second instruction on the part of the State, is erroncous.
It is that it was not necessary for the People to prove any concert of action between the
defendants, before the witness Engles was introduced into the store by Mrs. Allen.”

Abstractly, the sense of the instruction may be correct, but as applied to evidence,
was it 50? There should have been a distinction made in relation to Smith, at least. As
there was no proof of his doing any thing to implicate himself, after they came to the store,
it was necessary that something previous to that should be shown.

And again, it even the acts of Schwab, after they came to the store, were the first that
he had to do with the transaction, they do not prove a conspiracy between him and Allen,
and there was need of proof of something prior to that time, in order to inculpate him
under this indictment.

Sixra.  In this connection we refer to the alleged error i the refusal of a new trial,
because the verdict was against evidence as it regards Smith,

The suggestions under this head necessarily connect with those under the preceding.

There was no evidence upon which to convict Smith. He déd nothing ; and he said
nothing, which should implicate him. All that he said was, what related to the wine, and
the proposition to go up stairs. Then he left them and went to dinner. To hold him impli-
cated, the jury must have made irferences—such as were not logically nor legally warranted
by the testimony. The charge is, of an attempt to cause her to have connection with
Schwab. i

Seventin. There was error in the Fourth Instruction—given for the People. That
“the soliciting of a female to have illicit carnal connection with a male person, by two or
more, constitutes an indictable conspiracy.”

Y

This cannot be correct—especially when applied to the person seeking the connection.
There should be enough to form a conspiracy, beside the person with whom the act is sought
to be done.

And still more, as a legal proposition, this is too broad. It is unqualified as to the
circumstances whether the Defendants solicited the Prosecutrix conjointly or separately—
whether at the same time, or on different occasions. There is no discrimination, but any
solicitation, by two or more, for that object, is declared an indictable conspiracy. The
instruction must be presumed to have had its legitimate influence on the minds of the jury,
and that unfavorable to the Defendants.

We come to the instructions asked by the Defendants.
Ercura. - The Cowrt gave the first and second.

Then, the first being good law, the verdict is not supported by the proof. ¢ Unlawful,”
means, partaking of criminality, 3 Greenl. Ev. § 90 a. 91. There was no proof of any
criminal acts.

Ninmi.  There was error in the third instruction asked by defendant.
Tenti.  The refusal of the fourth was also error; and so of the fifth.

 Ereventn.  There was error in the refusal of the sixth of defendants’ instructions,
which was, That the false representations must have been of such a character as were
calculated to deceive the Prosecutrix, and against which she could not, by reasonable and
ordinary prudence, guard, &c. 9 Cow. 607, citing Rex v. Turner. 13 -East 228. 9 Cow.
614, citing Rex. v. Wheatly. 3 Burr, 1125. 2 Russ. 1380.

TweLrr.  So, we contend there was error in the refusal of the seventh and eighth of
defendants’ instructions.

‘Which is respectfully submitted.
WOODWARD, LULL & ABBOTT, axp
E. VAN BUREN,

For DEFENDANTS.
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‘SUPREME COURT, STATE OF ILLINOIS,

APRIL THRM, A.D. 1860.

JJOHN B. SMITH,
+CHARLES H. SCHWAB, anp
MARY C. ALLEN,

Plaintyfs i Brrory | pun - pRON TR BEGORDERS COURT OF TUE CITY OF CIIGAGO.

vs.
THE PEOPLE,
Defendants in Hrror.

BRIEF AND POINTS OF THE DEFENDANTS IN ERROR.

POINT FIRST.

. This is an Indictment at Common Law for a conspiracy to cause a young girl of the
,age of 16 to have illicit carnal intercourse with one of the Defendants.

This Court has decided that an indictment for conspiracy at Common Law will lie in
this State. And. J. Johnson et. al. vs. The People. 22 Il R., p. 814.

POINT SECOND.

An indictment for conspiracy will lie when two or more persons combine to accomplish
by concerted action some criminal or unlawful purpose. And it is not essential that the
.end sought, or act intended to be done should be punishable by indictment. Nor is it
material by what means such criminal or wnlawful purpose is sought. 8 Green. Ev., Sec.
'89. Com. vs. Hunt, 4 Met. ITT. Muflin vs. Com., 5 Wats & S. 461. Anderson vs. Com.
5 Rand, 627. The State vs. Murphy, 6 Alab. 765. State vs. Buchanan, 5 Har. and John
.817. Regina vs. Mears and Chalk.

1 Leading crim. Cases, 462.—Precedent for this Indictment.

POINT THIRD.

The People’s instructions were properly given. And the Defendants’ properly refused
for the following reasons: The third, because where the object of the conspiracy is unlaw-
ful, the means need not be “unlawful and criminal.”

The Fourth, for reasons apparent.

The 5th, 6th, 7th and 8th being liable to the same objection as the 3d.
R i POINT FOURTH.

The importance of this case as affecting the welfare of society in an age in which the
moral agencies are 50 powerless to restrain the passions and vices of men, can hardly be
estimated. If the child of the widow can find no adequate protection in the law, and no
sufficient punishment for those who would allure her from the paths of virtue to a life of
infamy—a, life, one hour of which is worse than death. Then will the law cease to deserve
that beauntiful tribute of Hooker, that her seat is the bosom of God, and her voice the
harmony of the world.

CARLOS HAVEN, :
- ATr’y For ProrrE.
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SUPREME COURT, STATE OF ILLINOIS,

APRIL TERM, A.D. 1860.

JOHN B. SMITH, '
CHARLES H. SCHWAB, anp
MARY C. ALLEN, Sa

Plaintiffs in Zrror, ; proop. 0N THB RECORDERS COURT OF TUE CITE OF OHICAGO.

V8.
THE PEOPLE, .
Defendants in Error.

BRIEF AND POINTS OF THE DEFENDANTS IN ERROR.

— <

POINT FIRST.

This is an Indictment at Common Law for a conspiracy to cause a young girl of the
age of 16 to have illicit carnal intercourse with one of the Defendants.

This Court has decided that an indictment for conspiracy at Common Law will lie in
this State. And. J. Johnson et. al. vs. The People. 22 Tl R., p. 314.

POINT SECOND.

An indictment for conspiracy will lie when two or more persons combine to accomplish
by concerted action some criminal or unlawful purpose. And it is not essential that the
.end sought, or act intended to be done should be punishable by indictment. Nor is it
material by what means such criminal or wnlawyul purpose is sought. 8 Green. Ev., Sec.
89. Com. vs. Hunt, 4 Met. III. Muflin vs. Com., 5 Wats & 8. 461. Anderson vs. Com.
5 Rand, 627. The State vs. Murphy, 6 Alab. 765. State vs. Buchanan, 5 Har. and John
317. Regina vs. Mears and Chalk.

1 Leading crim. Cases, 462.—Precedent for this Indictment.

POINT THIRD.

The People’s instructions were properly given. And the Defendants’ properly refused
for the following reasons: The third, because where the object of the conspiracy is unlaw-
-ful, the means need not be “unlawful and criminal.”

L4

The Fourth, for reasons apparent.

The 5th, 6th, 7th and 8th being liable to the same objection as the 3d.
POINT FOURTH.

The importance of this case as affecting the welfare of society in an age in which the
moral agencies are so powerless to restrain the passions and vices of men, can hardly be
estimated. If the child of the widow can find no adequate protection in the law, and no
_sufficient punishment for those who would allure her from the paths of virtue to a life of
infamy—a life, one hour of which is worse than death. Then will the law cease to deserve
that beautiful tribute of Hooker, that her seat is the bosom of God, and her voice the
harmory of the world.

OARLOS HAVEN,

Arr’y For PropLE.
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SUPREME COURT, STATE OF ILLINOIS,

APRIL TERM, A.D. 1860.

_JOHN B. SMITH,
(CHARLES H. SCHWAB, sxp
MARY C. ALLEN, ‘

Plaintiffs i Error, ;- pnon pRoll TIE RECORDERS COURT OF THE CITY OF CHICAGO.

8.
THE PEOPLE,
Defendants in Hrror.

BRIEF AND POINTS OF THE DEFENDANTS IN ERROR.

—

POINT FIRST.

This is an Indictment at Common Law for a conspiracy to cause a young girl of the
:age of 16 to have illicit carnal intercourse with one of the Defendants.

This Court has decided that an indictment for conspiracy at Common Law will lie in
this State. And. J. Johnson et. al. vs. The People. 22 IIl. R., p. 314.

POINT SECOND.

An indictment for conspiracy will lie when two or more persons combine to accomplish
by concerted action some criminal or wnlawful purpose. And it is not essential that the
.end sought, or act intended to be done should be punishable by indictment. Nor is it
material by wkat means such criminal or wnlawful purpose is sought. 8 Green. Ev., Sec.
89. Com. vs. Hunt, 4 Met. III. Muflin vs. Com., 5 Wats & S. 461. Anderson vs. Com.
5 Rand, 627. The State vs. Murphy, 6 Alab. 765. State vs. Buchanan, 5 Har. and John

317. Regina vs. Mears and Chalk.
1 Leading crim. Cases, 462.—Precedent for this Indictment.

POINT THIRD.

The People’s instructions were properly given. And the Defendants’ properly refused
for the following reasons: The third, because where the object of the conspiracy is unlaw-
.ful, the means need not be “unlawful and criminal.”

The Fourth, for reasons apparent. -
The 5th, 6th, 7th and 8th being liable to the same objection as the 3d.

"POINT FOURTH.

The importance of this case as affecting the welfare of society inm an age in which the
moral agencies are so powerless to restrain the passions and vices of men, can hardly be
estimated. If the child of the widow can find no adequate protection in the law, and no
sufficient punishment for those who would allure her from the paths of virtue to a life of
infamy—a life, one hour of which is worse than death. Then will the law cease to deserve
that beautiful tribute of Hooker, that her seat is the bosom of God, and her voice the

harmony of the world.
CARLOS HAVEN,

Arr'y ror ProprLE.






IN THE COURT,

APRIL TERM, A.D. 1860.

SMITH, SCHWAB & ALLEN, )

IN ERROR,

THE PEOPLE. /

FOR THE DEFENDANITS.
The Indictment does not set forth an indictable offense.

The English Law upon conspiracy is too loose, indefinite and uncertain, to be ap-
plied in our country. See 8 Archb. Or. pl. 616—2, note. Com’th v. Hunt. =+ Met.
IIT. 3 Greenl.on Ev. § 90 a. 91. 3 Chit’s Cr. L. 1140.

Seconn. Either the end, the object aimed at, or the means used, must be unlawful.
3 Greenl. Ev. § 90 a. 91. 3 Archb. Cr. pl. 617. Wharton Am. Cr. L. § 2291 and note
9 Cow. 587—597. Lambert v. People, (Spencer.) '

Here the word “unlawful” means in some degree ¢riminal. 3 Greenl. Ev. § 90 a. 91.
Starkie on Crim. Law 170. 9 Cow. 587.

The act must be unlawful in a legal sense—positively unlawful. Mere emmorality is
not sufficient.

Tmp. When the énd is not illegal—criminal ; but the means are relied upon, then
the means must be set out. So, if neither end nor means are relied upon as unlawtul, per se,
the means must be set out. 1 Ad. & El 706. Rex. v. Fowler. 2 Rus: on Cr. 1812. S.
(.1 East P. C. 461. Starkie on Crim. Law, 170. 9 Cow. 588—590—3597 (Spencer) in
Lambert v. People.

And a distinction is made between a conspiracy ‘to commit an indictable offense, in
which case the means need not be set out; and a conspiracy to commit an act “unindictable,”
when the means must be set out. Wharton Am. Cr. Law, § 2300. Starkie on Crim. Law
170. 9 Cow. 587.

Or, it should at least be averred, that the means were not disclosed, as a reason tor not
setting them out. Wharton, § 2298.

When the act has been accomplished, or there has been an affempt, which discloses
the means, as in the present case, there can be no reason for not setting them forth.

The means which profess to be set forth, are stated in broad, indefinite terms—-in a
manner which is quite insufficient. They point to nothing.

Fourri. But regarding the averments as they are. The evidence does not support
the indietment. It alleges false pretences and jfalse representations. None such were
.shown. Nor were any pretences proven.



TFirrr. We contend that the second instruction on the part of the State, is erroneous.
It is that it was not necessary for the People to prove any concert of action between the
defendants, before the witness Engles was introduced into the store by Mrs. Allen.”

Abstractly, the sense of the instruction may be correct, but as applied to evidence,
was it so0? There should have been a distinction made in relation to Smith, at least. As
there was no proof-of his doing any tliing to implicate himself, after they came to the store,
it was necessary that something previous to that should be shown.

And again, it even the acts of Schwab, after they came to the store, were the first that
he had to do with the transaction, they do not prove a conspiracy between him and Allen,
and there was need of proof of something prior to that time, in order to inculpate him
under this indictment.

Srxrm.  In this connection we refer to the alleged error ir the refusal of a new trial,
because the verdict was against evidence as it regards Smith.

The suggestions under this head necessarily connect with those under the preceding.

There was no evidence upon which to convict Smith. He déd nothing ; and he said
nothing, which should implicate him. All that he said was, what related to the wine, and
the proposition to go up stairs. Then he left them and went to dinner. To hold him impli-
cated, the jury must have made icferences—such as were not logically nor legally warranted
by the testimony. The charge is, of an attempt to cause her to have connection with

Schwab.

Spventn. There was error in the Fourth Instruction—given for the People. That
the soliciting of a female to have illicit carnal connection with a male person, by two or
more, constitutes an indictable conspiracy.”

This canuot be correct—especially when applied to the person seeking the connection. :
There should be enough to form a conspiracy, beside the person with whom the act is sought
to be done.

And still more, as a legal proposition, this is too broad. It is unqualified as to the
circumstances whether the Defendants solicited the Prosecutrix conjointly or separately—
whetlier at the same time, or on different occasions. - There is no discrimination, but any
solicitation, by two or more, for that object, is declared an indictable conspiracy. The
instruction must be presumed to have had its legitimate influence on the minds of the jury,
and that unfavorable to the Defendants.

We come to the instructions asked by the Defendants.

Ewnra. The Court gave the first and second.

Then, the first being good law, the verdict is not supported by the proof. ¢ Unlawful,”
means, partaking of criminality, 3 Greenl. Ev. § 90 a. 91. There was no proof of any
erimanal acts.

Nixt. There was error in the third instruction asked by defendant.

Tenti.  The refusal of the fourth was also error; and so of the fifth.

Ercvestr. There was error in the refusal of the sixth of defendants’ instructions,
which was, That the false representations must have been of such a character as were
caleulated to deceive the Prosecutrix, and against which she could not, by reasonable and

ordinary prudence, guard, &e. 9 Cow. 607, citing Rex v. Turner. 13 East 228. 9 Cow.

614, citing Rex. v. Wheatly. 3 Burr, 1125. 2 Russ. 1380.

TwerrrE. S0, we contend there was error in the refusal of the seventh and eighth of
defendants’ instructions.

Which is respectfully submitted.

WOODWARD, LULL & ABBOTT, anp
E. VAN BUREN,
For DErFENDANTS.
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Thé Indictment does not set forth an indictable offense.

The English Law upon conspiracy is too loose, indefinite and uncertain, to be ap-
plied in our country. See 8 Archb. Or. pl. 616—2, note. Com’th v. Hunt. 4 Met.
III. 3 Greenl. on Ev. § 90 a. 91. 3 Chit’s Cr. L. 1140.

Skconp. Either the end, the object aimed at, or the means used, must be unlawful.
3 Greenl. Ev. § 90 a. 91. 8 Archb. Cr. pl. 617. Wharton Am. Cr. L. § 2291 and note
9 Cow. 587—597. Lambert v. People, (Spencer.)

Here the word “unlawful” means in some degree criminal. 3 Greenl. Ev. § 90 a. 91.
Starkie on Crim. Law 170. 9 Cow. 587.

The act must be unlawful in a legal sense—positively unlawful. Mere emmorality is
not sufficient.

Tump.  Wlien the end is not illegal—criminal ; but the means are relied upon, then
the means must be set out. So, if neither end nor means are relied upon as unlawtul, per se,
the means must be set out. 1 Ad. & EL 706. Rex. v. Fowler. 2 Rus: on Cr. 1819, S.

-C. 1 East P. C. 461. Starkie on Crim. Law, 170. 9 Cow. 585—590—597 (Spencer) in
Lambert v. People.

And a distinction is made between a conspiracy to commit an indictable offense, in
which case the means need not be set out; and a conspiracy to commit an act “ unindictable,”
when the means must be set out. Wharton Am. Or. Law, § 2300. Starkie on Crim. Law
170. 9 Cow. 587.

Or, it should at least be averred, that the means were not disclosed, as

a reason for not
setting them out. 'Wharton, § 2298.

When the act has been accomplished, or there has been an attempt, which discloses
the means, as in the present case, there can be no reason for not setting thew forth.

The means which profess to be set forth, are stated in broad, indefinite terms—in a
manner which is quite insufficient. They point to nothing.

Fourrn. But regarding the averments as they are. The evidence does not support
the indictment. It alleges jfalse pretences and Jalse representations.  None such were
shown. Nor were any pretences proven.



Frrrn. . 'We contend that the second instruction on the part of the State, is erroneous.
It is that “it was not necessary for the People to prove any concert of action between the
defendants, before the witness Engles was introduced into the store by Mrs. Allen.”

Abstractly, the sense of the instruction may be correct, but as applied to evidence,
was it s0¢ There should have been a distinction made in relation to Smith, at least. As
there was no proof of his doing any thing to implicate himself, after they eame to the store,
it was necessary that something previous to that should be shown.

And again, it even the acts of Schwab, atter they came to the store, were the first that
he had to do with the transaction, they do not prove a conspiracy between him and Allen,
and there was need of proof of something prior to that time, in order to inculpate him
under this indictment.

Srxtm. In this connection we refer to the alleged error i1 the refusal of a new trial,
because the verdict was against evidence as it regards Smith.

The suggestions under this head necessarily connect with those under the preceding.

There was no evidence upon which to conviet Smith. He déd nothing ; and’he sazd
nothing, which should implicate him. All that he said was, what related to the wine, and
the proposition to go up stairs. Then he left them and went to dinner. To hold him impli-
cated, the jury must have made irferences—such as were not logically nor legally warranted
by the testimony. The charge is, of an attempt to cause her to have connection with
Schwab.

Seventm. There was error in the Fourth Instruction—given for the People. That '
“the soliciting of a female to have illicit carnal connection with a male person, by two or
more, constitutes an indictable conspiracy.” :

This cannot be correct—especially when applied to the person seeking the connection.
There should be enough to form a conspiracy, beside the person with whom the act is sought
to be done.

And still more, as a legal proposition, this is too broad. It is unqualified as to the
circumstances whether the Defendants solicited the Prosecutrix conjointly or separately—
whether at the same time, or on different occasions. There is no discrimination, but any
solicitation, by two or ‘more, for that object, is declared an indictable conspiracy. The
instruction must be presumed to have had its legitimate influence on the minds of the jury,
and that unfavorable to the Defeundants.

We come to the instructions asked by the Defendants.
Ereara. The Court gave the first and second.

Then, the first being good law, the verdict is not supported by the proof. ¢ Unlawful,”
means, partaking of criminality, 3 Greenl. Ev. § 90 a. 91. There was no proof of any
eriminal acts.

Nmwrir.  There was error in the third instruction asked by defendant..

Tentn.  The refusal of the fourth was also error; and so of the fifth.

Ereventn. There was error in the refusal of the sixth of defendants’ instructions,
which was, That the false representations must have been of such a character as were
caleulated to deceive the Prosecutrix, and against which she could not, by reasonable and
ordinary prudence, guard, &c. 9 Cow. 607, citing Rex v. Turner. 13 East 228. 9 Cow.
614, citing Rex. v. Wheatly. 8 Burr, 1125. 2 Russ. 1380.

TwerLrre. So, we contend there was error in the refusal of the seventh and eighth of
defendants’ instructions.

‘Which is respectfully submitted.

WOODWARD, LULL & ABBOTT, anp
E. VAN BUREN,

For DereNpants.
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SUPREME COURT, STATE OF ILLINOIS,

APRIL TERM, A.D. 18860.

JOHN B. SMITH,
CHARLES H. SCHWAB, anp
MARY C. ALLEN, :

Plaindiffs i Frror; | pion paoN TIE RECORDERS COURT OF TIE CITY OB CHICAGO.

VS.
THE PEOPLE,

Defendants in Hrror.

BRIEF AND POINTS OF THE DEFENDANTS IN ERROR.

POINT FIRST.

This is an Indictment at Common Law for a conspiracy to cause a young girl of the
age of 16 to have illicit carnal intercourse with one of the Defendants.

This Court has decided that an indictment for conspiracy at Common Law will lie in
this State. And. J. Johnson et. al. vs. The People. 22 1. R., p. 314.

POINT SECOND.

. An indietment for conspiracy will lie when two or more persons combine to accomplish
by concerted action some criminal or wnlawful purpose. And it is not essential that the
end sought, or act intended to be done should be punishable by indictment. Nor is it
material by what means such criminal or wnlawful purpose is sought. 8 Green. Ev., Sec.
89. Com. vs. Hunt, 4 Met. IT. Muflin vs. Com., 5 Wats & S. 461. Anderson vs. Com,
5 Rand, 627. The State vs. Murphy, 6 Alab. 765. State vs. Buchanan, 5 Har. and John
317. Regina vs. Mears and Chalk.

1 Leading crim. Cases, 462.—Precedent for this Indictment.

POINT THIRD.

The People’s instructions were properly given. And the Defendants’ properly refused
for the following reasons: The third, because where the object of the conspiracy is unlaw-
ful, the means need not be “unlawful and criminal.”

The Fourth, for reasons apparent.

The 5th, 6th, 7th and 8th Being liable to the same objection as the 8d.
PR POINT FOURTH.

The importance of this case as affecting the welfare of society in an age in which the
moral agencies are so powerless to restrain the passions and vices of men, can hardly be
estimated. If the child of the widow can find no adequate protection in the law, and no
sufficient punishment for those who would allure her from the paths of virtue to a life of
infamy—a life, one hour of which is worse than death. Then will the law cease to deserve
that beautiful tribute of Hooker, that her seat is the bosom of God, and her voice the

harmory of the world.

CARLOS HAVEN,
A1’y ror ProrrLk.
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. SUPREME COURT,

STATE OF ILLINOIS,

April Term, A. D. 1860.
JOHN B. SMITH, \

CHAS. H. SCHWAB, axp
MARY C. ALLEN,

Plaintiffs in Hrror,
Vs

THE PEOPLE OF THE STATE
OF ILLINOIS,

Defendants in Hrror.

i
—~>

ABSTRACT.

Tue indictment was filed April 6th, A.D. 1860, at the April Term of the Recorder’s
Court of the City of Chicago, and contains two counts for conspiracy.

The first count charges that Cmarres H. Scawas, Jorx B. Syt and Mary C. Arrex,
on the first day of March, A. D. 1860, at Chicago, did, between themselves, unlawfully
conspire, combine, confederate and agree together, wickedly, knowingly and designedly, to
procure by false pretences, false representations and other fraudulent means, one Lrzzre M.
EneLEs, to have illicit carnal connection with a man, to wit: with the said Cmaries I.
Scrwas, one of the defendants aforesaid.

The second count charges that the defendants did then and there (on the same day,)
unlawfully between themselves, combine, confederate and agree together wickedly, know-
ingly and designedly to cause and procure by false pretences, false representations, and
other fraudulent means, one Lizzie M. Excres, then and there a minor female child, of the
age of sixteen, to have illicit carnal connection with a man, to wit: with the aforesaid
Cuarces H. Scnwas.

To this indictment, the Plaintiffs in Error pleaded not guilty, in proper person
On the

a Jury was impanneled to try the said cause, and the following testimony was given ; and

"there was no other evidence in the cause, namely :

Lizzie M. Excres testified:

I reside at No, 325 Chicago Avenue. I am fifteen years old the 18th July last; I have
been in the city about three years; but have not lived here all the time; have been at
Rockford and Xenosha at school; I see Mr. Scuwas and Mr. Syura and Mgs. ALLEN
(veferring to persons in Court,) that I know; I was going on an errand for my mother
about ten weeks ago ; was going on by Van Buren street, and met Mrs. Allen’s daughter;
she said her mother was sick, and she wanted me to go in and see her; I said I had not
time, but would call some other time; then her mother came to the door and asked me to
come in and write a letter for her to Lawyer Jones; I said I had not time then; she then
asked me to come the next Monday ; I said I would if I got time; then I was going to the
Post Office ; I went in then, and she asked me to write the letter; said she would sit by
the side of me and tell me what to write; this was the next Monday ; T wrote it to Lawyer
Jones.
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The prosecution here asked the witness, What did she tell you to write to Lawyer
Jones? The question was objected to; 1st, because the letter should be produced ; 2d,
because it was irrelevant and inadmissible as against the other defendants. The objection
was overruled, and the witness answered :

She wanted me to write to Lawyer Jones to call up there to pay her doctor’s bill to
Dr. Hiteheock ; that Dr. Hitcheock was going to take all her farniture ; she told me to tell
him she had got rid of his baby, and if he was a gentleman he would pay the doetor’s bill;
that she hoped his wife would be as true a wife to him as she was a fancy woman ; she said
Jones was just married ; he had married a wealthy lady on the Avenue; 1 wrote it and
gave it to her; I directed it to J. W. Jones; she said she would show it to Dr. Hitcheock ;
then after that, she said she was going on South Water Street to collect a bill at a wholesale
liquor store, and did not like to go alone; I said I did not like to o ; she said she did not like
to go alone ; then she took down her black silk dress and asked me if I would put that on
and go with her; 'I"asked her why I should put that on? she said if I put that on, I would
go in with her, and if I put my own on I would not go in with her; Iput it on over my
dress; she said I would not see any one but an old gentleman ; I thought it would be no
harm; she went to J. B. Smith & Co., South Water street; she took a decanter along from
the house ; I went to the store door, and she said, come in; I went in the office; Schwab
was reading a book, and Smith was reading a newspaper by the desk; Schwab gave me a
chair, and I sat down ; Schwab came to me and said, will you allow me to raise your veil ;
I said I did not like to; then he came to me the second time and said, I will take it off; I
said it was not being very polite for a stranger to act in that way ; I got up to go out of the
office, and he got up and turned a eatch over the door, and told me to go and take my seat;
I went and took my seat ; Mrs. Allen looked at Schwab and winked at him ; she asked him
it he would get a couple of glasses of wine; he got two tumblers; was gone about five
minutes; came back and gave one tumbler to me and one to Mys, Allen; after handing
the wine to me, T said I could not drink it all; my glass was lighter colored than hers;
Mis. Allen said I might look at hers ; I told Schwab I could not drink it ; I spilt some, and
Smith said that ladies that called there did not treat them as I did ; did not waste their
wine ; I wasted part of it, and drank the rest.

Murs. Allen said there was a piano up stairs. Before that Schwab went to the desk and
took out a $10 gold piece, wrote a note, and said if she would take that and go and get his
ring of a lady he was offended with, he would give her the gold piece. She then said
there was a piano up stairs she was going to buy for her daughter. Schwab said he would
go up and show it to me. Smith said he would go. Schwab did not want Smith to go. -
Schwab asked me if I did not want to go and see it. I said I had seen a great many and
did not care about going. She asked me if I could not play, and said she wanted me to
see it before she bought it. Mr. Schwab and Myrs. Allen went up stairs with me, and there
was an old one there and a bureau, and a bedstead with a tick on it—a lounge, lamp and chairs
in it—some shades up by the window. I looked at the piano. Mrs. Allen said she must
go down stairs and stay-with Smith, and wanted me to stay till she came back. I tried to open
the door, but could not. I then went to the windows and he pulled down the curtains or
shades. I asked him why he did that. He said he did not want the men from the other
side the street looking in there. I tried to open the door and he asked me to come and sit
on the lounge with him. He took hold of me and I went and sat on the lounge with him.
[He said, This is Mrs. Allen’s dress,'he was well acquainted With(ﬁﬂe asked me if I
would stay with him a little while. He said, if I would, he would buy me a nice silk dress,
as nice as Chicago could afford. I said I did not want his silk dress; If T wanted one my
mother would get one. He asked me if I heard him tell Mrs. Allen to get a ring. I said,
yes. IHe said it was a diamond ring, and he would give that to me. I asked him if he
could tell me the time. He took out his watch and said it was half-past twelve. I told
him it was later than that when we called at the office. He said he had just come from
New York, and had New York time. e asked me if I did not want the little wateh and
chain.  Tsaid, no. Isaid, I must go home; Ihad to be at school at halt:past one. He
said I had plenty of time, and would not let me out of the room. He showed me a ring
on his finger, and asked me if I wanted that. I told him I did not want any of his
presents.
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I went and pulled up one of the shades, and he pulled it down. Then I started for
the door ; he came to the door and I could not get out. Then I said, if my brother was in
your place and your sister should call here, and he should treat her as you treat me, what
would you say ? e said he had sisters, and they were highly respectable, and his sisters
did such things, and all girls wonld do so, and it would not be known. I went to the door
and got it open, and he pushed me back and took me to a chair and pulled me on his lap,
and said, you are a nice looking little girl, can’t you afford to give me a kiss? I said I
could not. Then he tried to put his hands under my clothes. I said he bad better look out
how he was acting around me.

Mrs. Allen came up and asked if he had committed his purpose. He said, No, she
pretends to be too much of a lady. She pulled me off his lap and pushed me against the
bedstead and told me to stay there till she got back ; she was going out of the room to fix
her skirts ; told me to stay till she came back ; she was gone but a minute or two, or two
or three minutes, Schwab said the wine was too strong for me—shall I not give you
another glass? When she pushed the door open Schwab said, If you will meet me at the
house of Mrs. Allen to-morrow, I will let you go; if not I must stay there with him. 1
said I would, but did not go. :

After we started to leave, Mrs. Allen wanted me to go further up stairs to see where
they cultivate liquor. We started to go up, and a man came up, and Schwab pulled me
back ; he said he did not want the man to see me. I said, I am not afraid of the man.
He pushed me out of sight of the man. We went up stairs. There was a stove and some
pipes connected with it. Schwab said, there was where they cultivated liquor. Then I
went down. Mrs. Allen said, as we were going down, Smith is damned mad I did not let
him go up with you.

After we got down Schwab took up a couple bottles of champagne and asked his porter
in German, if Smith had taken a couple of bottles of champagne to his dinner. He said,
Yes.

Mys. Allen asked me, by the office down stairs, where I was going. I said, On the
North side cars. She said she must go and ride in the cars—had never rode in them, and
would like to see them. Schwab asked me if I had change. I said, Yes. He then
handed Mrs. Allen twenty cents to ride both ways. She took a decanter of wine. I had
on her dress. We went to a second-hand dress store on Clark street, between Water and
Kinzie, and I took off the dress and gave it to her. I then got into the cars, and she did so
too. She was noisy and the conductor had her arrested. She said something to the con-
ductor and I was arrested too. My mother came and got me out, and she was shut up till
Monday. I told my mother as soon as 1 got home. My mother sent Lieut. Davis and gave
bail for me. Mrs. Allen told me, to go to the bank of Forrest and get bail for her.

When I met the parties, it was in the city of Chicago, between La"Salle and Wells
streets. '

On her cross-examination the said witness testified:

That she was arrested in Company with Mrs. Allen at request of Charles Currier,
conductor of the cars on the North Side; that she had started to go down on Chicago Ave-
nue, having left the cars and Mys. Allen and had started to go up Clark street, and had got
opposite the barn of the Company, when a policeman came up and arrested her, because
she had not behaved properly on the cars ; that she had got out to go home ; that she didn’t
come back to the car, but the policeman met her; that her mother lived in Elm street,
above Division; had not seen her mother from the time she was at Smith and Schwab’s
until she was locked up in the Armory; was taken to the Armory between 8 and 4 ; cannot
tell time she was bailed out ; was not there long when Lieutenant of Police came for her;
knew Curricr before then by sight, not personally ; had rode with him ; learned his name
trom the papers; was bailed out by Dr. White; was not taken before magistrate; don’t
know when he gave bail ; gave her name as Emma Green; was told by Mrs. Allen to do
80 ; was not her right name.

That she had never seen Smith and Schwab before she was at their store; had on a
brown veil when she went there; it was not her own ; had on a black silk dress ; it was too
large for her.
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Had Dbeen to see about renting a house on the morning mentioned at request of mother;
left home at about 11. Requested her also to go to Mr. Grey’s; he lives on Edina Place ;
also to Post Office, took a note from her mother to Mr. Grey’s ; went first to P, O. and then
to Mr. Grey’s, and then met Mrs. Allen; could not tell how long she stopped at Grey’s.

That she didn’t know the time when she put on the black silk dress; thought it was
past 12.  'Went from Mrs. Allen’s directly to Smith and Schwab’s ; didn’t stop on the way;
didn’t see any time piece on the way nor there, it was after twelve; could hear the bells
ring; they rang when she left Mrs. Allen’s house ; cannot tell where she was at the time
she heard the bell } it struck 12; it was the Court House bell ; was attending school at that
time ; school on North Clark street; walked through Clark street with colored woman’s
dress on ; It kept tripping her up ; didn’t wear a veil all of the time ; couldn’t tell when
she first put veil down ; put it down whenever she took a notion to; it was down when she
first went into Smith.and Schwab’s; was in Smith and Schwab’s £ of an hour, possibly
longer ; office is near front door ; Mrs. Allen walked in first, and she followed; both entered
the office side by side ; Schwab got up and gave a chair, and she sat down ; didn’t know
how long she staid in the office, about 10 or 15 minutes ; the door was open when she
entered ; first thing Mr. Schwab came to her to take up her veil; she told him the second
time it was not very polite; the first time he offered to raise it, she told him she didn’t like
it very well, and then he stopped and stood back; he didn’t stop a minute, but said he’d
take it off; the first time he asked her if he shouldn’t raise her veil ; said “sha’nt I raise
your veil ;” she told him “ghe didn’t like it very well, or very much;” this was in answer
to his first attempt; the second time he said “ Il take it entirely off;” she didn’t recollect

-that he said “allow me to remove your veil,” nor that she swore so on direct examination.

That she didn’t appear before the Magistrate. Mr. Davis, the Licut. of Police, said
he’d call at 8 o’clock. Didn’t know whether Mis. Alleu went before the Justice or not.
She had commenced going with her brother to schcol about a week before she was arrested 3
didn’t go every day ; went about three days. School kept by French Lady. Don’t know
her name certainly; think it was Rube. The Omnibus Barn is on Clark strect. Mr. Lap-
ping lives 325 Chicago Avenue; couldn’t tell the distance between the places ; didn’t count
the blocks ; it is three or four blocks. Mr. Schwab didn’t untie the veil, nor did he take it
off, nor throw it up. She didn’t recollect whether she threw it up or off ornot. He didn’t.
Didn’t recollect whether she threw it up over her head or not ; thought she did. Didn’t
think she sat with it over her face. Mr. Schwab went up stairs first; Mrs. Allen next, and
she (witness) next. Schwab unketched or unlocked the door; didn’t try to get out; her
face was towards the door when he fixed the ketch ; she saw him do it; tried to play on
the piano up stairs ; don’t know what time ; didn’t try it over a minute. Mrs, Allen was
standing there while she was playing the piano. The door of the room as shut ; didn’t
know how it was fastened ; there was a latch on it which was broken off on the outside.
Schwab pushed the door to inside by putting his hand on it. It was not a large room. She
was right beside, him when he pulled down the shade. He pulled it down twice.
When she raised them he pulled them down. She didn’t observe any men across the street.
Schwab did have hold of her when he let the shade down. She could not say how long she’d
been there when he got her on his lap ; about 10 or 15 minutes. She was standing by the
piano before that. She went to the window twice. Piano stood on the East side of the
room, behind the door; the door opened by the piano. When he (Schwab) sat on the
lounge she did not sit on his lap, but it was when he sat on a chair. She sat on his lap 3
or 4 minutes. Mrs. Allen pulled me off of his lap and pushed her against the bed ; it didn’t
hurt me. Mrs. Allen asked some question and then went out. She (witness) didn’t sit on
his lap except when on the chair. When she sat on his lap he had his arm around her
waist. Had his arm hold of her; could not tell how he had hold of her, but knew he didn’t
have his arm around her; was not sure how Schwab held her when she sat on his lap.
Didn’t know whether Schwab had hold of her arm. When they went out of the room, wit-
ness went first ; Mrs. Allen next, and Schwab last. Mrs. Allen suggested their going up to
see the manufacture of liquors. Mrs, Allen went first, and Schwab next, and I next.
Didn’t have hold of arms; walked side by side. When she came down, Mrs. Allen ard
Schwab came together, and witness followed; didn’t go into office again; didn’t ery out or
halloo in the room; didn’t call to the man who was going up stairs ; didn’t know the woman
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~when-they went to take off silk dress; Mrs. Allen went inj was not previously acquainted.

That she first came from Rockford ; 1 or 2 years ago she first became acquainted with
Mis. Allen, who was in the house to have a dress fixed. She was not in the habit of going
to Mrs. Allen’s house. Saw Mrs. Allen next at her mother’s house ; she came to pay for a
dress. Witness next saw her when she went to have a dress washed, after she had returned
from school about a year ago. The next time she saw her she wanted the witness to come
and see some canary birds ; witness lived in Jackson street. Next time she saw her, her
gir]l wanted to borrow witness’s hat; this was over a year ago. Next time witness was
standing at her uncle’s gate, 35 Edina Place, and she wanted witness to come and see her
daughter, who was sick.

That she (witness) first came to town 8 years ago ; boarded at Doty House 7 months.
Lived next on Wells street, No. 90 ; didn’t know how long she staid on Wells street. Next
her mother started a shop at 144 South Clark street. She then went away to Rockford to
School ; was there 6 or 7 months; then came back to Chicago. She then lived on the
corner of Illinois and Wells; staid there 1 or2months. Lived next on Clark street, at 192,
she thought. Stayed there one month. While there her mother sewed for the first families.

She next lived on the corner of Superior and Clark streets. Don’t know how long—about
six weeks. Her mother then went to nurse Mr. Tinkham’s wife, and witness went to Mr.
Schackford’s and staid about 6 weeks. Her mother then moved to the corner of Elm ard
Wolcott streets; staid there 8 months, and then to Chicago Avenue, where she then re-

sided.

That Mrs. Allen washed for her mother, andshe became acquainted withber 1 or 2 years
ago. The last time witness saw her she lived on Van Buren street. She said she had a bill
to collect. Witness went there because her daughter wanted to see her. Going to the P.
0. went on Clark street to Randolph street; then to Dearborn street; then to Van Buren
street, and then to Edina Place.

The Defendants, Smith and Schwab, then called some ten or twelve witnesses to prove
character, and all of them testified that they were acquainted with their general character,

and that it was good.

But they farther stated that they knew nothing of their character for chastity.

And the Court then gave the following
INSTRUCTIONS FOR THE PEOPLE:

1. TExe J ury, in determining whether the Defendants, or any two of them did act in
concert t6 eoerce tho said Lizzie M. Engles to have illicit intercourse with said Charles H.
Schwab, the Jury should take into their consideration all the facts and circumstances de-
tailed in evidence by the witness, Lizzie M. Engles; the conduct of said Schwab and
Smith immediately after the girl, Lizzie M. Engles, and the defendant Allen came into the
store, as detailed in evidence ; the fastening of the door, if the Jury believe”from the evi-
dence the door was fastened; the statement of Defendant Allen about Piano ; if the Jury
believe from the evidence that Defendant Allen made statements about the Piano ; the
procuring of wine, if the Jury believe from the evidence wine was procured ; the offer of
silk dress and ring to Lizzie M. Engles, if the Jury believe from the evidence that such
offers were made ; in fact, all the acts of the Defendants, as shown by the evidence.

9. It is not necessary for the People to prove that there was any concert of action
between the Defendants, before the said Lizzie M. Engles was introduced into the store of
the Defendants, Schwab & Smith, by the Defendant, Mary C. Allen ; if the Jury believe
that said Lizzie M. Engles was introduced into the store of the Defendants, Schwab and
Smith.

3. But it will be sufficient if the People have proved to the satisfaction of the Jury
that any two ot the Defendants acted in concert and with an understanding; and to the
end that the Defendant, Charles . Schwab, should have illicit carnal connection with the
said Lizzie M. Engles, after she was so introduced into the store by the said Mary C. Allen,
if she was so introduced.
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3 0 4. The soliciting of a female to have illicit carnal connection with a male person by
< . . .
two or more persons, constitutes an indictable conspiracy.
j 7 5. A conspiracy is a combination of two or more persons by some concert of action,

~~  to accomplish some criminal or unlawful purpose, not in itself criminal, by criminal or
unlawful means.

L é/ 6. The evidence in proof of a conspiracy will generally from the nature of the case,
be circumstantial. Though the common design is the essence of the charge, it is not neces-
sary to prove that the defendants came together and actually agreed in terms, to have that
design, and to pursue it by common means.

f . 7. If it is proved that the defendants pursued by their acts, the same object, often by
/ the same means, one performing one part, and another, another part of the same, so as to
complete it with a view of the attainment of that same object, the jury will be justified in the

~ conclusion that the Defendants were engaged in a conspiracy to effect that object.

And to the giving the same, the defendants excepted.

And the Defendants then asked the Court to give the following Instructions :

DEFENDANTS INSTRUCTIONS.

/ . . .
AL e 1. To convict under an indictment for conspiracy, either the end attempted to be
accomplished must be unlawful, or the means used must be unlawful, and under snch cir-
cumstances the word “unlawful” means partaking of criminality.

4 / 2. The Defendants are presumed to be innocent, and the Jury cannot convict them
unless they are proved to be guilty beyond a reasonable doubt.

4/ 2 3. Before the Jury can convict the Defendants, or either of them, they must be satis-
fied from the evidence, that two or more of the Defendants had agreed or combined by
unlawful means to accomplish the actalleged in the indictment. There can be no conspiracy
without an agrecment, or combination, and the means to be used must be unlawful and
criminal.

4—7//‘ 4. TUnless the People have expressly proved the fact, or such circumstances as render
it reasonably certain, that before the Prosecutrix went to the store of the Defendants, Smith
and Schwab, there had been a previous .concert and agreement between them and Mis.
Allen, the other Defendant, to bring the Prosecutrix there for the purpose alleged in the
indictment, they will acquit the Defendants under this indictment.

4 % 5. It is not enough that the Defendants, or either of them, endeavored to induce the
Prosecutrix to let either of them have connection with her. There must have been an agree-
ment or combination to accomplish the act by unlawful and criminal means.

4 e 6. To warrant the Jury in convicting the Defendants of conspiracy by false represen-
tations in this case, they must have been of such a character as were calculated to deceive
the Prosecutrix, and against which she could not, by reasonable and ordinary prudence,
guard ; and such as were calculated to accomplish the act alluded to in the indictment.

4 // 7. It is not enough that the Defendants, or either of them, endeavored to induce the
' Prosecutrix to let them, or either of them, have connection with her. There must have
been an agreement or combination to accomplish the act by unlawful means—meaning

¢ Criminal means.”

4/ 8. Unless it shall be expressly proven, that a conspiracy existed, as alleged in the in-
dictment, and that Smith knew that the object of Mrs. Allen and Schwab was to have sexual
intercourse with the Prosecutrix, when they visited the upper room, and that he also aided

and assisted them by criminal means in the same, they will acquit him.

/ i And the Court gave the first two of said Instructions asked for by Defendants, but refused
to give the others, and to such refusal said Defendants excepted.

/ : -
L o And, thereupon, the Jury having retired to consider, returned with a verdict of guilty, as
/ to all of the Detendants.
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And the said Defendants, Smith and Schwab, then moved in arrest of Judgment, which
motion was overruled, and Defendants excepted.

And also filed a written motion for a new trial, as to themselves, on the grounds that,
i. The verdict was against the evidence.

2. The Court erred in giving the People’s Instructions.

3. The Court erred in refusing Defendants’ Instructions,

‘Which last motion was also overruled, and Defendants excepted.

And the Recorder then proceeded to sentence Defendants, Smith and Schwab, each to the
City Bridewell, for the term of 6 months, or to pay a fine of §100, and one third costs of
prosecution, and the Defendant Allen to be imprisoned in the City Bridewell 8 months.

And, thereupon, Defendants Smith and Schwab, tendered their Bill of Exception, which
was duly signed, and caused a franseript of the proceedings, to be filedin this Court, and as-
signed for error that



:<Ist. There is no indictable offense set forth in the Indictment.
2d. The Court erred in refusing to arrest the judgment.

3d. The Court erred in refusing to grant a new trial, upon the ground that the verdict
was against the evidence.

4th. In refusing to grant a new trial as to Smith, upon the ground that there was no
evidence upon which to convict him.

5th. The Court erred in giving the second instruction on the part of the State.
6th. In giving the fourth and fifth instruction on the part of the People.

7th. The Court erred in refusing to give the 3d, 4th, 5th, 6th, Tth and 8th instructions
. requested on the part of the Defendants. §

WOODWARD, LULL & ABBOTT,
..Axp E. VAN BUREN,

. For DEFENDANTS.

é 4//”49»






: SUPREME COURT,

STATE OF ILLINOIS,
April Term, A. D. 1860.
JOHN B. SMITH,

CHAS. H. SCHWAB, axp
MARY C. ALLEN,

Plaintiffs in Error,
VS,

THE PEOPLE OF THE STATE
OF ILLINOIS,

Defendants in Lrror.

e

ABSTRACT.

Tue indictment was filed April 6th, A. D. 1860, at the April Term of the Recorder’s
Court of the City of Chicago, and contains two counts for conspiracy.

The first count charges that Crarces H. Scawas, Jomy B. Saarx and Mary C. Avrrew,
on the first day of March, A. D. 1860, at Chicago, did, between themselves, unlawtully
conspire, combine, confederate and agree together, wickedly, knowingly and designedly, to
procure by false pretences, false representations and other fraudulent means, one Lrzzre M.
Excrzs, to have illicit carnal connection with a man, to wit: with the said Cmarces H.
Scnwas, one of the defendants aforesaid.

The second count charges that the defendants did then and there (on the same day,)
unlawfully between themselves, combine, confederate and agree together wickedly, know-
ingly and designedly to cause and procure by false pretences, false representations, and
other fraudulent means, one Lizzre M. Excres, then and there a minor female child, of the
age of sixteen, to have illicit carnal connection with a man, to wit: with the aforesaid
CruarLes H. Scuwas. :

To this indictment, the Plaintiffs in Error pleaded not guilty, in proper person
On the

a Jury was impanneled to try the said cause, and the following testimony was given ; and
there was no other evidence in the cause, namely:

Lizzie M. Exetrs testified :

I reside at No, 325 Chicago Avenue. I am fifteen years old the 18th July last; I have
been in the city about three years; but have not lived here all the time; have been at
Rocktord and Kenosha at school; I see Mr. Scnwas and Mz. Saura and Mrs. Arnex
(veferring to persons in Court,) that I know; I was going on an errand for my mother
about ten weeks ago ; was going on by Van Buren street, and met Mrs. Allen’s daughter;
she said her mother was sick, and she wanted me to go in and see her; I said I had not
time, but would call some other time; then her mother came to the door and asked me to
come in and write a letter for her to Lawyer Jones; I said I had not time then; she then
asked me to come the next Monday ; I said I would if I got time; then I was going to the
Post Oftice ; I went in then, and she asked me to write the letter; said she would sit by
the side of me and tell me what to write; this was the next Monday ; I wrote it to Lawyer
Jones.
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The prosecution here asked the witness, What did she tell you to write to Lawyer
Jones? The question was objected to; 1st, because the letter should be produced ; 2d,
because it was irrelevant and inadmissible as against the other defendants. The objection
was overruled, and the witness answered :

She wanted me to write to Lawyer Jones to call up there to pay her doctor’s bill to
Dr. Hitcheock ; that Dr. Hitcheock was going to take all her furniture ; she told me to tell
him she had got rid of his baby, and if he was a gentleman he would pay the doetor’s bill;
that she hoped his wite would be as true a wife to him as she was a fancy woman ; she said
Jones was just married ; he had married a wealthy lady on the Avenue; 1 wrote it and
gave it to her; I directed it to J. W. Jones; she said she would show it to Dr. Hitchcock ;
then after that, she said she was going on South Water Street to collect a bill at a wholesale
liquor store, and did not like to go alone; I'said I did not like to go ; she said she did not like
to go alone ; then sli¢ took down her black silk dress and asked me if I would put that on
and go with herj I asked her why I should put that on? she said if I put that on, I would
go_in with her, and if T put my own on I would not go in with her; Iput it on over my
dress; she said I would not see auy one but an old gentleman ; I thought it would be no
harm; she went to J. B. Smith & Co., South Water street; she took a decanter along from
the house ; I went to the store door, and she said, come in; I went in the office; Schwab
was teading a book, and Smith was reading a newspaper by the desk; Schwab gave me a
chair, and I’sat down ; Schwab came to me and said, will you allow me to raise your veil ;
I'said I did not like to; then he came to me the second time and said, I will take it off; I
said it was not being very polite for a stranger to act in that way ; I got up to go out of the
office, and he got up and turned a catch over the door, and told me to go and take my seat;
1 went and took my seat ; Mrs. Allen looked at Schwab and winked at him ; she asked him
if lie would get a couple of glasses of wine; he got two tumblers; was gone about five
minutes; came back and gave one tumbler to me and one to Mrs. Allen; after handing
the wine to me, I said I could not drink it all; my glass was lighter colored than hers ;
Mrs. Allen said I might look at hers ; I told Schwab I could not drink it ; I spilt some, and
Smith said}that ladies that called there did not treat them as I did ; did not waste their
wine ; I wasted part of it, and drank the rest.

Mrs. Allen said there was a piano up stairs. Before that Sehwab went to the desk and
took out a §10 gold piece, wrote a note, and said if she would take that and go and get his
ring of a lady he was offended with, he would give her the gold piece. She then said
there was a piano up stairs she was going to buy for her daughter. Schwab said he would
go up and show it to me. Smith said he would go. Schwab did not want Smith to go.
Schwab asked me if I did not want to go and see it. I said I had seen a great many and
did not care about going. She asked me if I could not play, and said she wanted me to
see it before she bought it. Mr. Schwab and Mrs. Allen went up stairs with me, and there
was an old one there and a bureau, and a bedstead with a tick on it—a lounge, lamp and chairs
in it—some shades up by the window. I looked at the piano. Mrs. Allen said she must
go down stairs and stay with Smith, and wanted me to stay till she came back. I tried to open
the door, but could not. I then went to the windows and he pulled down the curtains or
shades. I asked him why he did that. e said he did not want the men from the other
side the street looking in there. I tried to open the door and he asked me to come and sit
on the lounge with him. He took hold of me and I went and sat on the lounge with him.
e said, This is Mrs. Allen’s dress, he was well acquainted with/gé‘ﬂe asked me if I
would stay with him a little while. He said, it I would, he would buy me a nice silk dress,
as nice as Chicago could afford. I said I did not want his silk dress; If I wanted one my
mother would get one. He asked me if I heard him tell Mrs. Allen to get a ring. T sai[l,
yes. e said it was a diamond ring, and he would give that to me. I asked him if he
could tell me the time. He took out his watch and said it was half-past twelve. I told
him it was later than that when we called at the office. He said he had just come from
New York, and had New York time. Ile asked me if I did not want the little wateh and
chain. TIsaid, no. I said, I must go home; I had to be at school at halt-past one. He
said I had plenty of time, and would not let me out of the room. IIe showed me a ring
on his finger, and asked me it I wanted that. I told him I did not want any of his
presents.
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I went and pulled up one of the shades, and he pulled it down. Then I started for
the door ; he came to the door and T could not get out. Then I said, if my brother was in
your place and your sister should call here, and he should treat her as you treat me, what
would you say ? He said he had sisters, and they were highly respectable, and his sisters
did such things, and all girls would do so, and it would not be known. I went to the door
and got it open, and he pushed me back and took me to a chair and pulled me on his lap,
and said, you are a nice looking little girl, can’t you afford to give me a kiss? I said I
could not. Then he tried to put his hands under my clothes. I said he had better look out
how he was acting around me.

Mus. Allen came up and asked if he had committed his purpose. He said, No, she
pretends to be too much of alady. She pulled me off his lap and pushed me against the
bedstead and told me to stay there till she got back; she was going out of the room to fix
her skirts ; told me to stay till she came back ; she was gone but a minute or two, or two
or three minutes. Schwab said the wine was too strong for me—shall I not give you
another glass? When she pushed the door open Schwab said, If you will meet me at the
house of Mrs. Allen to-morrow, I will let you go; if not I must stay there with him. 1
said I would, but did not go.

After we started to leave, Mrs. Allen wanted me to go further up stairs to see where
they cultivate liquor. We started to go up, and a man came up, and Schwab pulled me
back ; he said he did not want the man to see me. I said, I am not afraid of the man.
e pushed me out of sight of the man. We went up stairs. There was a stove and some
pipes connected with it. Schwab said, there was where they cultivated liquor. Then I
went down. Mrs. Allen said, as we were going down, Smith is damned mad I did not let
him go up with you.

After we got down Schwab took up a couple bottles of champagne and asked his porter
in German, if Smith had taken a couple of bottles of champagne to his dinner. He said,
Yes.

Mus. Allen asked me, by the oftice down stairs, where I was going. I said, On the
North side cars. She said she must go and ride in the cars—had never rode in them, and
would like to see them. Schwab asked me if I had change. I said, Yes. He then
handed Mrs. Allen twenty cents to ride both ways. She took a decanter of wine. I had
on her dress. We went to a second-hand dress store on Clark street, between Water and
Kinzie, and I took off the dress and gave it to her. I then got into the cars, and she did so
too. She was noisy and the conductor had her arrested. She said something to the con-
ductor and I was arrested too. My mother came and got me out, and she was shut up till
Monday. I told my mother as soon as 1 got home. My mother sent Licut. Davis and gave
bail for me. Murs. Allen told me, to go to the bank of Forrest and get bail for her.

When I met the parties, it was in the city of Chicago, between LaSalle and Wells
streets.

On her cross-examination the said witness testified :

That she was arrested in Company with Mrs. Allen at request of Charles Currier,
conductor of the cars on the North Side; that she had started to go down on Chicago Ave-
nue, having left the cars and Mrs. Allen 'md had started to go up Clzu k street, and had got
opposite the barn of the Company, when a policeman came up and arrested her, bec'mse
she had not behaved properly on the cars; that she had got out to go home ; that she didn’t
come back to the car, but the pohceman met her; that her mother hved in Elm street
above Division; had not seen her mother from the time she was at Smith and Schwab’s
until she was locked up in the Armory; was taken to the Armory between 8 and 4 ; cannot
tell time she was bailed out ; was not there long when Licutenant of Police came for her;
knew Currier before then by sight, not personally ; had rode with him; learned his name
from the papers; was bailed out by Dr. White; was not taken before magistrate; don’t
know when he gave bail ; gave her name as Emma Green; was told by Mrs. Allen to do
80 ; was not her right name.

That she had never seen Smith and Schwab before she was at their store; had on a
brown veil when she went there; it was not her own; had on a black silk dress ; it was too
large for her.
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Had been to see about renting a house on the morning mentioned at request of mother;
left home at about 11. Requested her also to go to Mr. Grey’s; he lives on Edina Place
also to Post Office, took a note from her mother to Mr. Grey’s; went first to P. O. and then
to Mr. Grey’s, and then met Mrs. Allen; could not tell how long she stopped at Grey’s.

That she didn’t know the time when she put on the black silk dress; thought it was
past 12.  'Went from Mrs. Allen’s directly to Smith and Schwab’s; didn’t stop on the way;
didn’t see any time piece on the way nor there, it was after twelve ; could hear the bells
ring ; they rang when she left Mrs. Allen’s house; cannot tell where she was at the time
she heard the bell; it struck 125 it was the Court House bell ; was attending school at that
time ; school on North Clark street; walked through Clark street with colored woman’s
dress on; It kept tripping her upj didn’t wear a veil all of the time; couldn’t tell when
she first put veil down ; put it down whenever she took a notion to; it was down when she
first went into Smith and Schwab’s; was in Smith and Schwab’s £ of an hour, possibly
longer ; office is near front door ; Mrs. Allen walked in first, and she followed; both entered
the office side by side ; Schwab'got up and gave a chair, and she sat down ; didn’t know
how long she staid in the office, about 10 or 15 minutes; the door was open when she
entered ; first thing Mr. Schwab came to her to take up her veil; she told him the second
time it was not very polite ; the first time he offered to raise it, she told him she didn’t like
it very well, and then he stopped and stood back; he didn’t stop a minute, but said he’d
take it off; the first time he asked her if he shouldn’t raise her veil; said “sha’nt I raise
your veil;” she told him “she didn’t like it very well, or very much;” this was in answer
to his first attempt; the second time he said “Tll take it entirely off;” she didn’t recollect
that he said ¢« allow me to remove your veil,” nor that she swore so on direct examination.

That she didn’t appear before the Magistrate. Mr. Davis, the Lieut. of Police, said
he’d call at 8 o’clock. Didn’t know whether Mrs. Alleu went before the Justice or not.
She had commenced going with her brother to schcol about a week before she was arrested ;
didn’t go every day ; went about three days. School kept by IFrench Lady. Don’t know
her name certainly; think it was Rube. The Omnibus Barn is on Clark street. Mr. Lap-
ping lives 325 Chicago Avenue ; couldn’t tell the distance between the places ; didn’t count
the blocks ; it is three or four blocks. Mr. Schwab didn’t untie the veil, nor did he take it
off, nor throw it up. She didn’t recollect whether she threw it up or off or not. He didn’t.
Didn’t recollect whether she threw it up over her head or not; thought she did. Didn’t
think she sat with it over her face. Mr. Schwab went up stairs first ; Mrs. Allen next, and
she (witness) next. Schwab unketched or unlocked the door; didn’t try to get out; her
face was towards the door when he fixed the ketch j she saw him do it; tried to play on
the piano up stairs ; don’t know what time ; didn’t try it over a minute. Mys. Allen was’
standing there while she was playing the piano. The door of the room was shut; didn’t
know how it was fastened ; there was a latch on it which was broken off on the outside.
Schwab pushed the door to inside by putting his hand on it. Tt was not a large room. She
was right beside him when he pulled down the shade. He pulled it down twice.
When she raised them he pulled them down. She didn’t observe any men across the street.
Schwab did have hold of her when he let the shade down. She could not say how long she’d
been there when he got her on his lap ; about 10 or 15 minutes. She was standing by the
piano before that. She went to the window twice. Piano stood on the East side of the
room, behind the door; the door opened by the piano. When he (Schwab) sat on the
lounge she did not sit on his lap, but it was when he sat on a chair. She sat on his lap 3
or 4 minutes. Murs. Allen pulled me off of his lap and pushed her against the bed ; it didn’t
hurt me. Mrs. Allen asked some question and then went out. She (witness) didn’t sit on
his lap except when on the chair. When she sat on his lap he had his arm around her
waist. Had his arm hold of her; could not tell how he had hold of her, but knew he didn’t
have his arm around her; was not sure how Schwab held her when she sat on his lap.
Didn’t know whether Schwab had hold of her arm. When they went out of the room, wit-
ness went first ; Mrs. Allen next, and Schwab last. Muis. Allen suggested their going up to
see the manufacture of liquors. Mrs. Allen went first, and Schwab next, and I next.
Didn’t have hold of arms; walked side by side. When she came down, Mrs. Allen ard
Schwab came together, and witness followed; didn’t go into office again; didn’t ery out or
halloo in the room; didn’t call to the man who was going up stairs; didn’t know the woman
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—when-they went to take off silk dress; Mrs. Allen went in; was not previously acquainted.

That she first came from Rockford ; 1 or 2 years ago she first became acquainted with
Mus. Allen, who was in the house to have a dress fixed. She was not in the habit of going
to Mrs. Allen’s house. Saw Mrs. Allen next at her mother’s house ; she came to pay for a
dress. Witness next saw her when she went to have a dress washed, after she had returned
from school about a year ago. The next time she saw her she wanted the wituess to come
and see some canary birds ; witness lived in Jackson street. Next time she saw her, her
girl wanted to borrow witness’s hat; this was over a year ago. Next time witness was
standing at her uncle’s gate, 35 Edina Place, and she wanted witness to come and see her
daughter, who was sick.

That she (witness) first came to town 3 years ago ; boarded at Doty House 7 months.
Lived next on Wells street, No. 90 ; didn’t know how long she staid on Wells street. Next
her mother started a shop at 144 South Clark street. She then went away to Rockford to
School ; was there 6 or 7 months; then came back to Chicago. She then lived on the
corner of Illinois and Wells; staid there 1 or2months. Lived next on Clark street, at 192,
she thought. Stayed there one month. While there her mother sewed for the first families.

Shie next lived on the corner of Superior and Clark streets. Don’t know how long—about
six weeks. Her mother then went to nurse Mr. Tinkham’s wife, and witness went to Mr.
Schackford’s and staid about 6 weeks. Her mother then moved to the corner of Elm ard
Wolcott streets; staid there 3 months, and then to Chicago Avenue, where she then re-
sided.

That Mrs. Allenwashed for her mother, and she became acquainted withher 1 or 2 years
ago. Thelast time witness saw her she lived on Van Buren street. Shesaid she had a bill
to collect. Witness went there because her daughter wanted to see her. Going to the P.
O. went on Clark street to Randolph street; then to Dearborn street; then to Van Buren
street, and then to Edina Place.

The Defendants, Smith and Schwab, then called some ten or twelve witnesses to prove
character, and all of them testified that they were acquainted with their general character,
and that it was good.

But they farther stated that they knew nothing of their character for chastity.

And the Court then gave the following

INSTRUCTIONS FOR THE PEOPLE:

1. The Jury, in determining whether the Defendants, or any two of them did act in
concert tom_%’said Lizzie M. Engles to have illicit intercourse with said Charles H.
Schwab, the Jury should take into their consideration all the facts and circumstances de-
tailed in evidence by the witness, Lizzie M. Engles; the conduct of said Schwab and
Smith immediately after the girl, Lizzie M. Engles, and the defendant Allen came into the
store, as detailed in evidence ; the fastening of the door, if the Jury believe” from the evi-
dence the door was fastened; the statement of Defendant Allen about Piano ; if the Jury
believe from the evidence that Defendant Allen made statements about the Piano; the
procuring of wine, if the Jury believe from the evidence wine was procured ; the offer of
silk dress and ring to Lizzie M. Engles, if the Jury believe from the evidence that such
offers were made; in fact, all the acts of the Defendants, as shown by the evidence.

2. Itis not necessary for the People to prove that there was any concert of action
between the Defendants, before the said Lizzie M. Engles was introduced into the store of
the Defendants, Schwab & Smith, by the Defendant, Mary C. Allen ; if the Jury believe
that said Lizzie M. Engles was introduced into the store of the Defendants, Schwab and
Smith.

3. But it will be sufficient if the People have proved to the satisfaction of the Jury
that any two of the Defendants acted in concert and with an understanding; and to the
end that the Defendant, Charles L. Schwab, should have illicit carnal connection with the
said Lizzie M. Engles, after she was so introduced into the store by the said Mary C. Allen,
if she was so introduced.



_—
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<2 ) , 1 . .
L2 4. The soliciting of a female to have illicit carnal connection with a male person by
two or more persons, constitutes an indictable -conspiracy.

N— . . . . .
3 5. . A conspiracy is a combination of two or more persons by some concert of action,

s 4
to accomplish some criminal or unlawful purpose, not in itself criminal, by criminal or
unlawful means.

j Pt 6. The evidence in proof of a conspiracy will generally from the nature of the case,
be circumstantial. Though the common design is the essence of the charge, it is not neces-
sary to prove that the defendants came together and actually agreed in terms, to have that
design, and to pursue it by common means.

./__97 7. If it is proved that the defendants pursued by their acts, the same object, often by
the same means, one performing one part, and another, another part of the same, so as to
complete it with a view of the attainment of that same object, the jury will be justified in the
conclusion that the Defendants were engaged in a conspiracy to effect that object.

- And to the giving the same, the defendants excepted.

And the Defendants then asked the Court to give the following Instructions :

DEFENDANTS’ INSTRUCTIONS.

4 / 1. To convict under an indictment for conspiracy, either the end attempted to be
accomplished must be unlawful, or the means used must be unlawful, and under snch eir-
cumstances the word “ unlawful” means partaking of criminality.

62 / 2. The Defendants are presumed to be innocent, and the Jury cannot convict them
unless they are proved to be guilty beyond a reasonable doubt. :
%Z 3. DBefore the Jury can convict the Defendants, or either of them, they must be satis-

fied from the evidence, that two or more of the Defendants had agreed or combined by
unlawful means to accomplish the act alleged in the indictment. There can be no conspiracy
without an agreement, or combination, and the means to be used must be unlawful and
criminal.

%5 4. Unless the People have expressly proved the fact, or such circumstances as render
it reasonably certain, that before the Prosecutrix went to the store of the Defendants, Smith
and Schwab, there had been a previous concert and agreement between them and Mus.
Allen, the other Defendant, to bring the Prosecutrix there for the purpose alleged in the
indictment, they will acquit the Defendants under this indictment.

% 5. It is not enough that the Defendants, or either of them, endeavored to induce the
Prosecutrix to let either of them have connection with her. There must have been an agree-
ment or combination to accomplish the act by unlawful and criminal means.

4}‘— 6. To warrant the Jury in convicting the Defendants of conspiracy by false represen-
tations in this case, they must have been of such a character as were calculated to deceive
the Prosecutrix, and against which she could not, by reasonable and ordinary prudence,
guard; and such as were calculated to accomplish the act alluded to in the indictment.

4 7. It is not enough that the Defendants, or either of them, endeavored to induce the
Prosecutrix to let them, or either of them, have connection with her. There must have
been an agreement or combination to accomplish the act by unlawful means—meaning
¢ Criminal means.” '

,%/ 8. Unless it shall be expressly proven, that a conspiracy existed, as alleged in the in-
dictment, and that Smith knew that the object of Mrs. Allen and Schwab was to have sexual

intercourse with the Prosecutrix, when they visited the upper room, and that he also aided
and assisted them by criminal means in the same, they will acquit him.

4 b And the Court gave the first two of said Instructions asked for by Defendants, but refused
to give the others, and to such refusal said Defendants excepted.

42 And, thereupon, the Jury having retired to consider, returned with a verdict of guilty, as
to all of the Defendants.



— -
J 7 And the said Defendants, Smith and Schwab, then moved in arrest of Judgment, which
motion was overruled, and Defendants excepted.

S / And also filed a written motion for a new trial, as to themselves, on the grounds that,
1. "The verdict was against the evidence.
2. The Court erred in giving the People’s Instruetions.
8. The Court erred in refusing Defendants’ Instructions,
Which last motion was also overruled, and Defendants excepted.

/{7/;2:_ And the Recorder then proceeded to sentence Defendants, Smith and Schwab, each to the
C— Ety Bridewell, for the term of 6 months, or to pay a fine of §100, and one third costs of
prosecution, and the Defendant Allen to be imprisoned in the City Bridewell .8 months.

And, thereupon, Defendants Smith and Schwab, tendered their Bill of Exception, which
was duly signed, and caused a transeript of the proceedings, to be filedin this Court, and as-
signed for exror that



1st. There is no indictable offense set forth in the Indictment.
2d. The Court erred in refusing to arrest the judgment.

3d. The Court erred in refusing to grant a new trial, upon the ground that the verdict
was against the evidence.

4

4th. In refusing to grant a new trial as to Smith, upon the ground that there was no
evidence upon which to convict him.

5th. The Court erred in giving the second instruction on the part of the State.

6th. In giving the fourth and fifth instruction on the part of the People.

7th. The Court erred in refusing to give the 3d, 4th, 5th, 6th, 7th and 8th instructions
requested on the part of the Defendants.

WOODWARD, LULL & ABBOIT,
Axp E. VAN BUREN,

For DEFENDANTS..
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