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PR O S

IN THE SUPREME COURT,
APRIL TERM, 1858.

Marriy O. WALKER,

(8% Appeal from the Coole County Court of
Joux Frizg - and Common Pleas.
Warrer LAFLIN.

Ox January Gth, 1855, a bill in chancery was filed by
John Frink against Martin O. Walker and Walter Laflin, in
the Cook County Court of Common Pleas, for partition of
certain premises therein described, alleged to be held by
the complainant and the defendants as tenants in common.
Walker filed his answer denying the title of the complainant
and of his co-defendant, Laflin, to which a replication was
filed. On the 25th day of January, A. D. 1856, a hearing
was had, and a decrce rendered, settling the rights of the
parties, and appointing commissioners to make partition of
the premises in accordance therewith. On the Tth day of
March, A. D. 1856, the said commissioncrs made their
report making partition of the premises by metes and bounds,
which report was confirmed by the court, and a deeree was
rendered on that day, making partition of said premises
agrecably to the report of the commissioners, and decreeing
“that the -title to that part of the premises set oft to John
Frink,” describing it by metes and bounds, *“be and the same
is hereby vested in said John Frink, frec and discharged of and
from all claim and interest of the said Martin O. Walker and
Walter Laflin, and of all persons claiming by, through or
under them or either of them;” and  that the title to that
part of the premises set off to Walter Laflin,” describing it by
metes and bounds, *be and the same is hereby vested in the
said Walter Laflin, free and discharged of and from all
claim and interest of the said John Frink and Martin O.
Walker, and of all persons claiming by, through or under
them or either of them;” and “that the title to that part of
the premises set off to Martin O. Walker,” describing it by
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metes and bounds, “Dbe and the same is hereby vested in the
said Martin O. Walker, free and discharged of and from all
claim and interest of the said John Frink and Walter Laflin,
and of all persons claiming by, through or under them or
cither of them.”

And it was further ordered by the court that each of the
parties should pay one-third of the costs of that suit.

On the 24th day of April, 1856, and after the expiration of

the term at which the above decree was rendered, Walker
filed a motion to open the said decree, and to set aside the
report of the commissioners, and that he might have leave to
file a further or amended answer. This motion was sup-
ported by the affidavit of Walker filed at the time said
motion was made.

The affidavit set forth that on November 20th, 1840, Wil-

liams Fowler filed a bill in chancery in the Cireuit Court of

Cook County against John Frink and Martin O. Walker,

alleging that said Fowler had been a partner in the firms of

Frink & Bingham and Frink & Trowbridge, and then was a
partner in the firm of Frink & Walker, and that as such
partner said Fowler was entitled to an undivided one-sixth
part of all the partnership property and effects of said firms,
in which was included one-sixth part of the premises de-
scribed in the original bill for partition. That said Fowler’s
bill did not claim an interest in said premises by any particu-
lar description thercof, and only claimed the same under the
general allegation that he was entitled to said one-sixth
interest in all of said partnership property and effects. That
said bill prayed for a decree declaring the rights of the par-
ties and for an account relative to all partnership property
and transactions. That said Frink & Walker, in 1841, filed
their answers to said bill of Fowler, denying the allegations
therein.  That said cause was heard and a decree rendered
therein to the effect that Fowler was and had been a partner as
alleged in his bill, and appointing William H. Brown special
master to take an account of all partnership property and tran-
sactions. That said Brown did take and state an account
between said parties, wherein said Fowler was allowed the
value of one sixth part of said premises, and of all other part-
nership property and effects, and whereby a sum was found
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due to said Fowler, which, at the time of making said affida-
vit, would not, with interest on the same, amount to over four
thousand dollars. That Brown filed his report in court, and
that the same was withdrawn therefrom and could not be found.

That said suit was then depending and undetermined, and
that Walker had paid or was liable to pay, over four thou-
sand dollars as costs in said suit, and expected to have the
title to said premises settled therein. That the legal title to
said one-sixth part of said premises was, until June 2d, 1846,
vested in said Bingham, when he conveyed the same to
Fowler without consideration, who on the same day conveyed
the same to Laflin-without consideration, other than antece-
dent indebtedness, with full notice of the pendency of said
chancery suit. Walker further sets forth in his affidavit, that
he claimed to be the owner’of the undivided one-third part
of the premises claimed by Frink, by virtue of an arbitration
between them, in which he alleged that said Frink’s interest
was awarded to him, said Walker. A hearing was had upon
this motion, on the 18th day of January, 1858, when the same
was overruled by the court.

On the 31st day of March, 1858, and after the term at
which said motion was overruled, John Frink and Walter
Laflin filed their petition, setting forth the filing of said bill
of complaint, the report of the Commissioners, the decrees
of the court rendered in said cause, and that the petitioners,
John Frink and Walter Laflin, had executed deeds to each
other of the respective portions of the premises assigned to
cach of them respectively by said deeree, but that Walker
had refused, and still did refuse, to exccute a deed to the
petitioners, or o ecither of them, of the portions of said
premises awarded to them respectively by said decree, and
held the same as against said deeree, and in derogation of
the rights of the petitioners under the same, and that said
Walker, at the time of the rendition of said deeree, had,
and still had, the exclusive possession of said premises so
allotted to the petitioners. The petitioners prayed that the
court would pass an order in exccution of said decree, direct-
ing said Walker to convey to the petitioners by deed in fee
simple duly executed, the portions of said premises awarded
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to the petitioners respectively by said decrce, and directing
further that should said Walker refuse to execute said deeds,
or cither of them, by a time to be specified in the order, that
then the master in chancery execute and deliver said deeds
to the petitioners respectively, the petitioners thereby sub-
mitting to execute to said Walker such deeds as should vest
in him the legal title to the premises allotted to him by said
decree, and further praying that the court would pass an
order directing said Walker to deliver to the petitioners
severally, the possession. of the portions of the premises
respectively allotted to them by said deeree, on or before
some short day to be fixed by the court, and that the peti-
tioners might have such orders and process of the court as
might be necessary to compel obedience to said order.

The facts set forth in the foregoing petition were verified
by affidavit.

Walker appeared and filed an answer to the petition, in
which he admits the rendition of the decrees of said court,
the report of the commissioners, and the confirmation thercof
as stated in the petition, and setting forth that he filed an
answer to the original bill, denying all title in common with
Frink and Laflin, and setting up title in himself to the whole
premises.

The answer to said petition further sets forth, that Walker
is sole owner of the premises, and that Frink and
Laflin have no estate or interest therein, and refers to the
affidavit herein before set forth, and the exhibits therewith
filed for the nature of his, Walker’s, title thereto.

And further setting forth, that Frink had commenced an
action of cjectment against Walker, for the recovery of that
portion of the premises set off to Frink by said decree, which
suit was then depending and undetermined, and that Laflin
had commenced an action of cjectment against Walker, for
the recovery of that portion of the premises set off to Laflin
by said decree, which suit was also depending and undeter-
mined. And further setting forth, that said court had no
power to make any order in fayor of Laflin, as he was not a
complainant in the original suit for partition, and that the
court had no jurisdiction or power in the matter, and prayed
that the petition should be dismissed.
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No evidence appears in the record in support of Walker’s
answer, and the same is not verified by aflidavit.

On the 31st day of March, 1858, the following order was
made and entered of record : :

John Frink and Walter Laflin, two of the parties to the
above entitled cause, having filed their petition in this court,
praying that Martin O. Walker may be ordered to exccute
deeds to them of certain premises, in execution of a deeree
heretofore passed in said cause, and for an order for the
delivery of the possession of said premises to the petition-
ers, and said petition and the answer thercto having been
duly heard and duly considered, and it appearing to the
court that the facts sct forth in said petition are true, it
is, therefore, this 31st day of March, ordered and adjudged
that said Martin O. Walker make, cxecute and deliver to
said John Frink a deed, in fee simple, of ‘the premises
adjudged to be the premises of said Frink, and to him
allotted in and by said decree rendered by this court in said
cause ; and that said Martin O. Walker make, execute and
deliver to said Walter Laflin, a deed, in fee simple, of the
premises adjudged to said Walter Laflin, and to him allotted
in and by said decrec rendered by this court.

And it is further ordered, that should the said Martin O.
Walker not exccute said deeds, or cither of them, by or
before the 15th day of April, 1858, that then L. C. P. Freer,
the Master in Chancery, exccute and deliver the same accord-
ing to the tenor and effect of this order. It is further
ordered that the said Walter Laflin and John Frink,
exccute and deliver to the said Martin O. Walker, on or
before the 15th day of April next, a deed, in fee simple, of
the premises adjudged to be the prcni)iscs of the said Walker,
and to him allotted in and by said decree. And it is
further ordered, adjudged and decreed that said Martin 0.
Walker do deliver to the said John Frink and Walter Laflin,
respectively, the possession of said premises respectively
allotted to them in severalty, in and by the said decree so
made as aforesaid, on or before the 15th day of April, 1858,
and, in default thereof, that the said petitioners be at liberty
to apply to this court for the further process thercof, to com-
pel obedience to the same.
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From this order Walker prayed an appeal, which was
allowed, he having filed a bond as required by statute. The
petitioners now move that the appeal may be dismissed.

POINTS OF THE APPELLEES.

1. An appeal improperly allowed may be dismissed at the

next term of the court, upon reasonable notice being given,
in a case where the appellant is not obliged to file the
record until the succeeding term.

Reynolds v. Perry, 11 111. 534.

II. To determine whether the appeal in the present case
was properly allowed, it becomes necessary to examine into
the nature of the order appealed from, and to determine its
true character. If the order is only a species of process
which may be appropriately used by courts of chancery to
enforce their decrees, and was appropriately used in the
present case, then it is submitted that the appeal was im-
properly allowed. It is not contended that if the order was
one which the court had no power to make, that an appeal
would mnot lie, but it is submitted that if the court had
power to make the order, that such order was a mere process
from which an appeal could not be taken.

The power of the court to make the order in the present
case, it is believed, can be established upon principle and by
authority. The parties to the suit were bound by the final
decree of March 7, 1856 ; their rights and interests were
finally concluded by it, and all that remained for the court to
do, was to enforce its decree by appropriate process. A
decrec for a partition includes all such acts and things as arce
necessary to make a complete partition. It is in this respect
like a decree of sale or of specific performance, which
include, as necessary parts of such decrees, all acts necessary
to a complete and perfect sale or specific performance, such
as the execution of deeds and the delivery of possession to
the pugchaser. A decree for partition, as a necessary part of
it, includes the making of mutual conveyances by the parties
so as to vest in each party the legal title to the premises
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allotted to him by the deeree, and which the decree, by its
own operation, would not do.
2 Daniell’s Ch. Pr. 1236, 1339.
Proctor v. Fercber, 1 Ired. Bq. 146.
Shepard v. Ross County, T Ohio, 271.

Such decree also includes, as a necessary part of it, ap-
propriate process to put each party into possession of the
premises allotted to him. The court has, undoubtedly, full
power to order such process.

2 Daniell’s Ch. Pr. 1339.
Kershaw v. Thompson, 4 Johns. Ch. 609.
- Adams’ Equity, p. [232.]

There could be no doubt of the regularity of the order in
the present case had it been made a part of the original
deeree, and an examination of the authorities will show that
such orders are mere process, and may be made at any time.

In the case of Dove v. Dove, Dickens, 617, the decree
directed the estates of a testator to be sold, but contained
no direction relative to the delivery of the possession to the
purchaser. Afterwards, the court, upon application of the
purchaser, made an order requiring the defendant to sur-
render the possession to him.

In the case of Kershaw v. Thompson, 4 Johns. Ch. R.
609, the late chancellor Kent examined the subject with
his usual ability, and unhesitatingly came to the conclusion
upon prineiple as well as upon authority that such orders might
be made at any time. In that case a decree of foreclosure
had been made, directing the mortgaged property to be sold,
but the decree contained no direction relative to the delivery
of the possession.  After the sale, the court, upon application
by petition, required the defendants to surrender the posses-
sion of the premises to the purchaser. The power of the
court to make the order in that case was put upon the ground
that a decree of sale included as a necessary part of it all
acts necessary to complete and perfect the sale, of which the
surrender of the possession of the premises to the purchaser
was one.

In the case of Garretson v. Cole, 1 Harr. & Johus. 370, the
decree was in effect one for specific performance, but contained
no dircction relative to the delivery of the possession. Long
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after the rendition of the decree, an application was made by
petition for process to compel the surrender of the possession
of the premises, and the same was granted. The reasoning
of the court upon the subject sets forth not only the power
but the duty of the court to issuc its process in a very clear
and forcible manner. It is only nccessary to refer to some
other authorities upon this point.

1 Bdwards Ch. R. 272.

1 Hopkins Ch. R. 231.

Ibid. 422.

1 Barb. Ch. Pr. 532.

2 Md. Ch. Dee. 297

1t is not perceived of what substantial benefit a merce naked
legal title could be to a party, after a final decree against him
adjudging that he had no right to it. A party having such a
title vested in him, under such circumstances, would be for-
ever precluded from setting up any claim adverse to such
decree, and an order of court that he convey the legal title
could do him no possible injury. Such order is not.an adjudi-
cation upon any of the parties’ rights, but is a direction that
the rights of the parties under a previous adjudication shall
be enforeed.

If then the order in the present case was regularly made,
and was mere process to enforce the rights of the parties
under the final deeree of March 7, 1856, can an apppeal be
taken from such order? The law authorizes an appeal {rom
the final decree in the cause, and from that deerce only.
There can only be one final decree in a cause. All orders or
decrees before the final one are interlocutory, and all orders
after the final dcerec are in the nature of process to
enforce such decree.  As there can be only one final decrec
in a cause, and as an appeal is allowed only from such decree,
it is submitted that only ome appeal can be taken. If only
one appeal in a cause can be allowed, and such appeal must
be taken from the final decree, it is very clear that an appeal
in the present casc could only be taken from the deeree of
March 7, 1856, and that the present appeal should be dis-
missed.

BECKWITH, MERRICK & CASSIN,
Of Counsel for Appellees.
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