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April Term, 1859.

HENRY McAULEY, ]
Appellant,

vs. .
WILLIAM H. CARTER and L Appealifiom Gook.

HENRY MILLER,
Appellees.

POINTS AND AUTHORITIES FOR APPELLEES.

VAN BUREN, THOMPSON & BISHOP for :‘\I)pelle-'s.

The Superintendent’s certificate was properly received in evidence.
es agreed to do the work to the satistuction of Wm. W. Boying-

i By the contract the appelle
I to pay on the execution of the work to the satisfuction

ton, Superintendent, and the appellant agreed
of the Superintendent on the certificate of the Superintendent.

Record, pp. 69, 70.

The certificate, with the proof of its exceution was the best evidence that the appellees had

fulfilled their agreement.

wlent was made the agent of the appellant, who was ¢ bound

2. By the contract the SuperinLeLS’
in all cases to recognize the acts of #e, wperintendent.”

Record, p. 3

LL

The evidence of notice of defeets was properly rejected, and the certificate propely held con_
clusive.

The appellees were not required to build to the satistn
they performed the work to the satisfaction of Boyington.
of the Superintendent, his approval and certificate we
feAvoy vs Long ¢t al,, 13 I 147,

etion of appellant. It was enough if
There being no allegation of fraud on

the part re conelusive.

Canal Trustees vs. Lynch, 5 Gilm. 526; N

&A_f/La:bz. %wm./%’mﬂ’ls’o
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e Gonet of PWinois,

April Term, 1859,

HENRY McAULEY, ]
Appellant,
s,
WILLIAM H. CARTER and
HENRY MILLER,

Appeal from Cook,
Appellees.
POINTS AND AUTHORITIES FOR APPELLEES..

VAN BUREN, THOMPSON & BISHOP for Appellecs,

The Superintendent’s certificate was properly reccived in evidence.

1. By the contract the appellees agreed to do the work to the satistuction of Wm. W. Boying-
ton, Superintendent, and the appellant agreed to pay on the execution of the work to the satisfaction
of the Superintendent on the certificate of the Superintendent.

Record, pp. 69, 70.

The certificate, with the proof of its execution was the best evidence that the appellces had
fulfilled their agreement. A

2. By the eontract the Superintendent was made the agent of the appellant, who was 4 bound
in all cases to recognize the acts of<he Superintendent.”

Record, p. 8- o

if.

The evidence of notiee of defects was properly rejected, and the certiticate properly held con.
clusive. -

The appellees were not required to build to the satisfaetion of appellant. It avas enough if
ghey performed the work to the satisfaction of Boyington. There being uo allegation of {raud on
the part of the Superintendent, his approval and certificate were couelusive.

Canal Trustees vs. Lynch, 5 Gilm. 526: McAvoy vs Long et al,, 13 Tll. 147
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IHENRY McAULEY, )
Appellant, |

VS e April Term, A. D. 1859.

WILLIA .\VZC-APTE R and

ITENRY MILLER, Appulloes,J

This is a suit for s mechanie’s lien,  The petition was filed in the Cook
County Circuit Court, Nov. 6, 1857, and scts forth that the petitioners
entered into a written agreement with the defendant bearing date the
25th day of April, A. D. 1856 whereby they agreed to build, finish and
complete in a caveful, skilful and workmanlike manner, to the full and
complete satisfaction of W. W. Boyington or his assistant superinten-
dant, the mason work of a mmble front dwelling to be erected on Michi-
gan Avenue, so as fully to earry out the design of said work as set forth
in the foregoing specifications (the specifications being attached to the
contract) and the plans and drawings therein especially referred to, said
plass, drawings and specifieations being made part and pareel of the con-
tract ; and that the said McAuley, for and in consideration of the said
Carter and Miller’s furnishing all materials, and fully and faithtully execu-
ting the aforesaid, so as fully to earry out the design for the same as set
forth by the specifieations, and according to the true spirit, meaning and
intent thereof, and to the full and complete satisfaction of W. W. Boying-
ton, or his assistant superintendant as aforesaid, agreed to pay Carter &
Miller therefor, $3300, in the following manner: as the work advances,
the superintendant is to make ont estimates of the work and materials
furnished and inwrought into said building, and upon the presentation of
a certificate of 85 per cent. on said estimate, the said McAuley is to pay
the amonnt, and the balance in full on completion of the contract; pro-
vided the said superintendant shall certify in writing that they are entitled
thereto: And by their thivd amended petition they allege that they per-
formed the work and furnished the materials according to the provisions
of said contract, and fulfilled all the terms, conditions and requirements

of said contract and specifications to be by them kept or fulfilled, and
that said work was duly accepted; that there is due the petitioners on
account of work done under said contract the sum of $700, and that that
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sum was duly certified to by W. W. Boyington, superintendant, previous
to the commencement of this suit; and that they are entitled to the fur-
ther sum of $189 50 for extra work, and that this sum was duly settled,
and certified to by said superintendant.

In the specifications which set forth the particular manner in which
the work is to be done are the following provisions:

Dutics of Contractor. Ile shall be strictly held to make such work,
and to use such materials as hereinbefore described, aud to work up the
building to the given design, and in all cases where the drawings are
figured, the figures must be taken by him as the given dimensions with-
out reference to what the drawings may measure on the scale. He will
be further held to submit, as to the character of the materials used and
the work done to the judgment of the superintendant and fo procure from
him all necessary interpretations of the design and all necessary certifi-
cates regarding his payments.

Superintendants and their duties. W. W. Boyington or his assistant
aichitects are declared to be the superintendants of the work for the
owner. Their duties will consist in giving on demand such interpretations
either in writing, language or drawings, as in his judgment the nature of
the work may require, having particular care that any and all work done
and materials used for the work, be such as hereinafter described, and in
giving on demand any certificates that the contractor may be entitled to,
and in settling all deductions of, or additions to the contract price which
may grow out of all alterations of the design after the same are declared
to be contracted: also determining the amount of damages which may
acerue from any csuse, and particularly, decide upon the fitness of all
materials used and work done. The contractor being bound in all cases
to remove all improper work or materials upon being dirccted to do so by
the superintendant.

But the contractor, if aiter having been directed as above to remove
the same, should refuse or neglect to do so, shall not only suffer a deduc-
tion from the contract price of the difference in value of proper and im-
proper work and materials, but shall also be liable for all damages of
whatsoever nature or kind, that may result from such cause, the above
provisions to apply in the same way to all materials or work used. made
or fixed without the knowledge of the superintendent. The owner being
hound in all cases to recognize the acts of his superintendant, not only
as regards extra work, but also as to the sufficiency of the design.

All payments made upon the work during its progress, are on account
of the contract, and shall in no case be construed as an acceptance of the
work executed, but the contractor shall be liable to all the conditions of
the contract until the work is accepted as finished and completed,

The answer of Henry McAuley admits the making of the contract, but
denies that the petitioners did the work or furnished the materials to be
done and furnished by them according to the conditions and terms of
said contract and specifications. That the exeavations were not made to
the depth thereby required, but that the defendant was put to great trou-
ble and expense in continuing and completing said excavations after said
petitioners had left said work; that they did not level off the ground
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about the walls, so as to turn the water from them ; nor were said walls
of stone laid in mortar mixed with proper proportions of best lime and
clear coarse sand, nor was the footing of said walls built in the manner
provided in said specifications, nor were the stone of which the same
were composed settled in the earth as therein provided, nor were the cis-
tern walls built as therein directed or plastered inside with two coats of
water lime, nor were they made water tight, nor were they plastered as
therein directed to prevert dampness ; nor was the sand used for mortar
clear beach washed sand as required by said articles, but a large part of
the mortar used in said building was made of sand made from excava-
tions made thereunder and was fine sand and unfit for such use ; that the
stone front of said building was not anchored as required by the specifi-
cations aforesaid, nor were iron anchors worked into the masonry and se-
cured to the timbers as thercby required: that by reason of said defects
the defendant has been greatly damaged, and that such damage will
greatly exceed the amount of the several sums claimed by the petitioners:
that the petitioners left the work before completing it and that defendant
never aceepted the work, but that the work was done on his land and
connected with other materials and Iabor on the land, and defendant was
compelled to appropiiate it and could not reject it.

GENERAL REPLICATION.

Decree that petitioners recover the sum found by the jury and that the
premises described in the petition be sold by L. C. P, Freer, Esq., mas-
ter in chancery for Cook County; that he advertise the sale for sixty-
days and malke a deed to purchaser.

BILL OF EXCEPTIONS.

0. L. Wheelock testified : am an architect; assisted in drawing the
plans and specifications for the building referred to in the contract handed
to me. Here were handed to the witness the contract and specifications
above referred to. I know of the plaintifls going in and putting up the
walls of' the building, under this contract and specifications upon the pre-
mises deseribed in the petition.

Contract and specifications read in evidence.

The plaintiffs handed to the witness the following writing :

I hereby certify that [ have examined the within bill, and checked such
items as I was satisfied were correct and done under my supervision, and
crossed out such items as I considered not correct, The charge for the
barn and for hauling earth, &ec., I had no supervision over and cannot cer-
tify them. In accepting this work upon the condition of the contract, I
must deduct the sum of fifty dollars for damages to the front caused by
not being suitably anchored to the waull of L. C. Clarke: the anchoring
has since been done, but the blemish still remains.

I hereby certify, to so mnch of the within bill as amounts to $189 50
And approve the contract of the house, 3300 00

3489 60
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By deducting as aforesaid the sum of ) 50 00
3439 50

T have drawn certificates to the amount of two thousand and
six hundred dollars, 2600 00
839 50

Respectfully submitted,
W. W. BOYINGTON.
On the baek of which were the following indorsements checked and
marked as follows:

Henry McAuley,
To Carter & Miller, Dr,

1856
June, For sheet lead front and rear, ‘5 40
August and September 4. D. Fender, carrying joist, +6-00-
£ L Altering window glass, €3 00
Oct. 27. 44 Masons deafening floors, &e, $3, €13 00
144* Fender leveling about yard and wheeling coal F2-10
325 hods of mortar, 10 cts tor deafening, 39550

4 ft loupe 1-6 wide, 80 ft stone foundation additional

back parl, $16 €12 80
7065 Dricks laid at $12 ¢ 84 78
lexcavation for addition, ¢5 00
1850 brick §12 additional chimney, “16 00
137 yards of exeavation for barn 2 | 34 25
1114 cords of stone $16, 178 24
42,750 brick laid 11 1-2, 491 62
16 ft of cut stone for sills 70 11 20
$715 381
Hauling 100 loads of carth to street front of buildings, 12 00

1857.
May 26. 3 day mason cleaning paint from front as ordered, 9 00
97 feet stone wall foundation for fence, €15 52
Digging trench and filling about same, ‘1 20
Amount of contract for house, 3300 00
Interest to October 1, 4 mos. 27 36
4281 49

The witness stated that he was acquainted with the hand writing of
W. W. Boyington, and that the signature to the above paper was in his
hand writing. The figures and writing on the back of the paper are not
in his hand writing. Plaintiffs offered to read in evidence the foregoing
paper. Objection made and overruled and exception taken,

Here the plaintiffs rest and the defendant

1st. Calls witness and offers to prove that W. W. Boyington, on the
26th of November, 1856, at the request of defendant, McAuley, gave no-
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tice to the plaintiffs of defects in the building of the walls of the dwell-
ing house and that those defects have not been remedied.

2nd. That the excavations under the building were not made of the
depth required by the specifications.

3rd. That the ground about the building was not leveled off so as to
turn the water as required by the specifications.

4th. That the stone of the footing of the walls was not set into the
earth as required by the specifications, and that the sand used for mortar
for the walls was not clear beach washed sand as required by the specifi-
cations,

5th. That the stone front of the building was not anchored as required
by the specifications, nor were the iron anchors worked into and secured
to the timbers as required by the specifications.

6th. That the stone front of the building was projected in consequence
of the insufficient anchorage, and that thereby the front of the building
was detaced, and that the walls in the south-east corner of the building,
in consequence thereof, had settled and were still settling to the great in-
jury of the rooms inside of the building.

7th.  The extent of the damage sustained by defendant McAuley in
consequence of the above defects. Evidence rejected by court and ex-
ception taken.

The defendant then oftered to prove that the contract with respect to
the house was not perfurmed by the petitioners as required by the speci-
fications in the following particulars:  Seven fire grates not set, 12 stove
pipe thimbles not put in, one range not set; that there was no pointing
up under window sills around tin where the roof joins walls, that a portion
of the wall between the front and rear part of the house was omitted, that
the wall above and beyond J. L. Clarke’s party wall was an eight inch in-
stead of a twelve inch wall, thereby requiring a less number of brick and
that in respeet to the particulars last above named there should be dedact-
ed from the amount of the certificate of W. W. Boyington, given in evi-
denge, the sum of one hundred and thirty-nine dollars "and forty-four
cents, and that the same were overlooked by said Boyington by mistake
when he gave said certificate, but the Court over-ruled said evidence and
each and every item thercof; holding that said McAuley was estopped by
the certificate already givenin evidence. Exception taken.

The defendant then gave in evidenee their certifieates, dated May 31,
1856, July 8, 1856, July 21, 1856, August 11, 1856, and September 22,
1856, all drawn by said W. W. Boyington, and amounting to $2600, and
are all in the following form :

$300. Chicago, May 31, 1856.
Mr. . MecAuley,

This is to certify that there is due to Messrs Carter &
Miller, the sum of three hundred dollars for labor and materials furnished
your building on Michigan Avenue, payable at sight at Chicago.

Yours Respectfully,
No. 1. W. W. BOYINGTON,

Architect and Superintenden t
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On each of which is indorsed the receipt of Carter & Miller, the peti-
tioners.

This being all the evidence, the defendant’s counsel then asked the
court to give to the jury the following instruction :

To entitle the plaintifis to recover in this action for any balance which
may be due them for- doing work and furnishing materials under the writ-
ten contract given in evidence in this cause respecting the dwelling house

it is necessary that they should, before the commencement of this suit,

have procured from the superintendant of said work mentioned in said
contract, a certificate of the amount due them and have given notice to
the defenbant that they had procured said certificate, and unless the jury
{slmll balieve from the evidence that the defendant was in some manner
notifiedl before the commencement of this suit, that such certificate had
been procured, then the verdict in this case should not include the claim
for work done and materials furnished under said written contract. In-
structions refused and exception taken.

Motion for new trial made and overruled.
Errors assigned and points made by appellant.

The court@rred in receiving in evidence the certificate and the indorse-
wents thereon purporting to be signed by W. W. Boyington, and sct forth
on pages 83 and 85 of record.

The court erred in refusing to permit the defendant, MeAuley, to show
that said Boyington, on the 26th of November, 1856, at the request of
MecAuley, gave notice to the plaintifis below, of defects in the building of
the wall in the dwelling house and that those defects had not been
remedied.

The court erred in refusing to permit detendant, McAuley, to prove the

particular defects in the performing of the work by the plaintifts on the
dwelling house particularly set forth on pages 87 and 88 of record and
the damages which resulted to the defendant therefrom.

The court erred in refusing to permit the defendant, McAuley, to give
evidence to the jury, that the contract read in evidence respecting the
dwelling house, was not performed by the plaintiffs in the particulars set
forth on page 88 of record and that the omisions there mentioned were
overlooked by said Boyington by mistake.

The court erred in refusing to give the instruction asked by defendant
and set forth on page 91 of record.

The court erred in overruling defendants motion for a new trial.

HIOYNE, MILLER & LEWIS.
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S RREM E COTRL.

HENRY McAULEY,
Appellant, |

: S April Term, A. D. 1859.

“’ILLIA.\%}ARTER and

HENRY MILLER, Appvllces,}

This is a suit for ¢ mechanic’s lien.  The petition was filed in the Cook

Count'y Circuit Court, Nov. 6, 1857, and sets forth that the petitioners
entered into a written agreement with the defendant beaving date the
95th day of April, A. D. 1856 whereby they agreed to build, finish and
complete in a careful, skiltul and workmanlike manner, to the full and
complete satisfaction of W. W. Boyington or his assistant superinten-
dant, the mason work of a marble front dwelling to be erected on Michi-

gan Avenue, so as fully to carry out the design of said work as set forth
in the foregoing specifieations (the specifications being attached to the
contract) and the plans and drawings therein especially referred to, said
plass, drawings and specifications being made part and parcel of the con-
tract ; and that the said McAuley, for and in consideration of the said
Carter and Miller’s furnishing all materials, and fully and faithtully execu-
ting the aforesaid, so as fully to carry out the design for the same as set
forth by the specifications, and according to the true spirit, meaning and
intent thercof, and to the full and complete satisfaction of W. W. Boying-
ton, or his assistant superintendant as aforesaid, agreed to pay Carter &
Miller therefor, $3300, in the following manner: as the work advances,
the superintendant is to make out cstimates of the work and materials
furnished and inwrought into said building, and upon the presentation of
a certificate of 85 per cent. on said estimate, the said McAuley is to pay
the amount, and the balance in full on completion of the contract; pro-
vided the said superintendant shall certity in writing that they are entitled
thereto: And by their third amended petition they allege that they per-
formed the work and furnished the materials according to the provisions
of said contract, and fulfilled all the terms, conditions and requirements
of said contract and specifications to be by them kept or fulfilled, and
that said work was duly accepted; that there is due the petitioners on
account of work done under said contract the sum of $700, and that that
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sum was duly certified to by W. W. Boyington, superintendant, previous
to the commencement of this suit; and that they are entitled to the fur-
ther sum of $189 50 for extra work, and that this sum was duly settled,
and certified to by said superintendant.

In the specifications which set forth the particular manner in which
the work is to be done are the following provisions :

Dutics of Contractor. He shall be strictly held to make such work,
and to use such materials as hereinbefore described, aud to work up the
building to the given design, and in all cases where the drawings are
figured, the figures must be taken by him as the given dimensions with-
out reference to what the drawings may measure on the scale. He will
be further held to submit, as to the character of the materials used and
the work done to the judgment of' the superintendant and fo procure from
him all necessary interpretations of the design and all necessary certifi-
cates regarding his payments. E

Superintendants and their duties. W. W. Boyington or his assistant
aichitects are declared to be the superintendants of the work for the
owner. Their duties will consist in giving on demand such interpretations
either in writing, language or drawings, as in his judgment the nature of
the work may require, having particular care that any and all work done
and materials used for the work, be such as hereinafter deseribed, and in
giving on demand any certificates that the contractor may be entitled to,
and in settling all deductions of; or additions to the contract price which
may grow out of all alterations of the design after the same are declared
to be contracted: also determining the amount of damages which may
acerne from any esuse, and particularly, decide upon the fitness of all
materials used and work done. The contractor being bound in all cases
to remove all improper work or materials upon being dirccted to do so by
the superintendant.

But the contractor, if aiter having been directed as above to remove
the same, should refuse or neglect to do so, shall not only suffer a dedue-
tion from the contract price of the difference in value of proper and im-
proper work and materials, but shall also be liable for all damages of
whatsoever nature or kind, that may result from such cause, the above
provisions to apply in the same way to all materials or work used, made
or fized without the knowledge of the superintendent. The owner being
bound in all cases to recognize the acts of his superintendant, not only
as regards extra work, but also as to the sufficiency of the design.

All payments made upon the work during its progress, are on account
of the contract, and shall in no ¢ase be construed as an acceptance of the
work executed, but the contractor shall be liable to all the conditions of’
the contract until the work is accepted as finished and completed,

The answer of Henry McAuley admits the making of the contract, but
denies that the petitioners did the work or furnished the materials to be
done and furnished by them according to the conditions and terms of
said contract and specifications. That the excavations were not made to
the depth thereby required, but that the defendant was put to great trou-
ble and expense in continuing and completing said excavations after said
petitioners had left said work; that they did not level off the ground
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about the walls, so as to turn the water from them ; nor were said walls
of stone laid in mortar mixed with proper proportions of best lime and
clear coarse sand, nor was the footing of said walls built in the manner
provided in said specifications, nor were the stone of which the same
were composed settled in the earth as therein provided, nor were the cis-
tern walls built as therein directed or plastered inside with two coats of
water lime, nor were they made water tight, nor were they plastered as
therein directed to prever.t dampness ; nor was the sand used for mortar
clear beach washed sand as required by said articles, but a large part of
the mortar used in said building was made of sand made from excava-
tions made thercunder and was fine sand and unfit for such use ; that the
stone front of said building was not anchored as required by the specifi-
cations aforesaid, nor were iron anchors worked into the masonry and se-
cured to the timbers, as thereby requived: that by reason of said defects
the defendant has been greatly damaged, and that such damage will
greatly exceed the amount of the several sums claimed by the petitioners:
that the petitioners left the work before completing it and that defendant
never accepted the work, but that the work was done on his land and
connected with other materials and Jabor on the land, and defendant was
compelled to appropiiate it and could not reject it.

GENERAL REPLICATION.

Deeree that petitioners recover the sum found by the jury and that the
premises described in the petition be sold by L. C. P. Freer, Esq., mas-
ter in chancery for Cook Connty; that he advertise the sale for sixty-
days and make a deed to purchaser.

BILL OF EXCEPTIONS.

0. L. Wheelock testified : am an architect; assisted in drawing the
plans and specifications for the building referred to in the contract handed
{o me. Here were handed to the witness the contract and specifications
above referred to. I know of the plaintiffs going in and putting up the
walls of the building, under this contract and specifications upon the pre-
mises deseribed in the petition.

Contract and specifications read in evidence.

The plaintiffs handed to the witness the following writing :

I hereby certify that [ have examined the within bill, and checked such
items as I was satisfied were correct and done under my supervision, and
crossed out such items as I considered not correct, The charge for the
barn and for hauling earth, &ec., I had no supervision over and cannot cer-
tify them. In accepting this work upon the condition of the contract, I
must deduct the sum of fifty dollars for damages to the front caused by
not being suitably anchored to the wall of L. C. Clarke : the anchoring
has since been done, but the blemish still remains.

I hereby certify, to so mnch of the within bill as amounts to $189 50
And approve the contract of the house, 3300 00

3489 60
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By deducting as aforesaid the sum of 50 00

3439 50
I have drawn certificates to the amount of two thousand and
six hundred dollars, 2600 00

839 50
Respectfully submitted,
W. W. BOYINGTON.
On the back of which were the following indorsements checked and
marked as follows:

Henry McAuley,
: To Carter & Miller, Dr.
1856
June, TFor sheet lead front and rear, ‘5 40
August and September 4. D. Fender, carrying joist, =5
i & Altering window glass, €3 00
Oct. 27. 4% Masons deafening floors, e, $3, €13 00
143* Fender leveling about yard and whecling coal
325 hods of mortar, 10 c¢ts for deafening,
4 ft loupe 1-6 wide, 80 ft stone foundation additional
back part, 516
7065 bricks laid at $12
Kxcavation for addition,
1350 brick $12 additional chimney,
137 yards of excavation for barn 2 |
1114 cords of stone $16,
42,750 brick laid 11 1-2,
16 {t of cut stone for sills 70 11
$715 ¢
~ Hauling 100 loads of carth to street front of buildings, 12
1857.
May 26. 8 day mason cleaning paint from front as ordered, 9
97 feet stone wall foundation for fence, ¢ 15
Digging trench and filling about same, Gl
Amount of contract for house, 3300
Interest to October 1, 4 mos. 2

4281 49

The witness stated that he was acquainted with the hand writing of
W. W. Boyington, and that the signature to the above paper was in his
hand writing. The figures and writing on the back of the paper are not
in his hand writing. Plaintiffs offered to read in evidence the foregoing
paper. Objection made and overruled and exception taken,

Here the plaintiffs rest and the defendant

1st. Calls witness and ofters to prove that W. W. Boyington, on the
25th of November, 1856, at the request of defendant, McAuley, gave no-
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tice to the plaintiffs of defects in the building of the walls of the dwell-
ing house and that those defects have not been remedied.

ond. That the excavations under the building were not made of the
depth required by the specifications.

srd. That the ground about the building was not leveled off so as lo
turn the water as required by the specifications.

4th. That the stone of the footing of the walls was not set into the
carth as required by the specifications, and that the sand used for mortar
for the walls was not clear beach washed sand as required by the specifi-
cations,

5th. That the stone front of the building was not anchored as required
by the specifications, nor were the iron anchors worked into and secured
to the timbers as requived by the specifications.

6th. That the stone front of the building was projected in consequence
of the insufficient anchorage, and that thereby the front of the building
was defaced, and that the walls in the south-east corner of the building,
in consequence thercof; had settled and were still settling to the great in-
jury of the rooms inside of' the building.

7th. The extent of the damage sustained by defendant McAuley in
consequence of the above defects. Evidence rejected by court and ex-
ception taken.

The defendant then offered to prove that the contract with respeet to
the house was not perfurmed by the petitioners as required by the speci-
fications in the following particulars: Seven fire grates not set, 12 stove
pipe thimbles not put in, one range not set; that there was no pointing

up under window sills around tin where the roof joins walls, that a portion

of the wall between the front and rear part of the house was omitted, that
the wall above and beyond J. L. Clarke’s party wall was an eight inch in-
stead of a twelve inch wall, thereby requiring a less number of brick and
that in respeet to the particulars last above named there should be dedact-
ed from the amount of' the certificate of W. W. Boyington, given in evi-
dence, the sum of one hundred and thirty-nine dollars "and forty-four
cents, and that the same were overlooked by said Boyington by mistake
when he gave said certificate, but the Court over-ruled said evidence and
each and every item thereof, holding that said MecAuley was estopped by
the certificate already givenin evidence. Exception taken.

The defendant then gave in evidence their certificates, dated May 31,
1856, July 8, 1856, July 21, 1856, August 11, 1856, and September 22,
1856, all drawn by said W. W. Boyington, and amounting to $2600, and
are all in the following form :

$300. Chicago, May 31, 1856.
My, IL. McAuley,

This is to certify that there is due to Messrs Carter &
Miller, the sum of three hundred dollars for labor and materials furnished
your building on Michigan Avenue, payable at sight at Chicago.

Yours Respectfully,
No. 1. W. W. BOYINGTON,

Architect and Superintenden t
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On each of which is indorsed the receipt of Carter & Miller, the peti-
tioners.

This being all the evidence, the defendant’s counsel then asked the
court to give to the jury the following instruction :

To entitle the plaintifis to recover in this action for any balance which
may be due them for doing work and furnishing materials under the writ-
ten contract given in evidence in this cause respecting the dwelling house
it is necessary that they should, before the commencement of this suit,
h'ue procured from the superintendant of said work mentioned in said
| contract, a certificate of the amount due them and have given notice to

| the defenbant that they had procured said certificate, and unless the jury

!
i ghall believe from the evidence that the defendant was in some manner

notified before the commencement of this suit, that such certificate had
been procured, then the verdict in this case should not include the claim
for worle done and materials furnished under said written contract. In-
structions refused and exception taken.

i
Motion for new trial made and overruled.

| Errors assigned and points made by appellant.
|

The court erred in receiving in evidence the certificate and the indorse-
ments thereon purporting to be signed by W. W. Boyington, and set forth
on pages 83 and 85 of record.

The court erred in refusing to permit the defendant, McAuley, to show
that said Boyington, on the 26th of Nov ember, 1856, at the request of
McAuley, gave notice to the plaintiffi below, of (1010(:1\ in the building of
the wall in the dwelling house and that those defects had not been
remedied.

The court erred in refusing to permit detendant, McAuley, to.prove the
particular defects in the performing of the w ork by the plaintiffs on the

dwelling house particularly set forth on pages 87 and 88 of record and

the damages which resulted to the defendant therctrom.

The court erred in refusing to permit the defendant, McAuley, to give
evidence to the jury, that the contract read in evidence respecting the
dwelling house, was not performed by the piaintiffs in the particulars set
forth on page 88 of record and that the omisions there mentioned wer
overlooked by said Boyington by mistake.

The court erred in refusing to give the instruction asked by defendant
and set forth on page 91 of record.

The court erred in overruling defendants motion for a new trial.

HOYNE, MILLER & LEWIS.
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Supreme Gowt of PMinwis,

April Term, 1859.

HENRY McAULEY,
Appellant,

V8.
WILLIAM H, CARTER ana [ 2Ppenl from-Oook.
HENRY MILLER,
Appellees.

POINTS AND AUTHORITIES FOR APPELLEES.

VAN BUREN, THOMPSON & BISHOP for Appellecs.

"The Superintendent’s certificate was properly received in évidence.

1. By the contract the appellees agreed to do the work to the satistuction of Wm. W. Boying-
ton, Superintendent, and the appellant agreed to pay on the execution of the work to the satistaction
of the Superintendent on the certificate of the Superintendent.

Record, pp. 69, 70.

"The certificate, with the proof of its execution was the best evidence that the appellees had———
fulfilled their agreement.

2. By the contract the Superintendent was made the agent of the appellant, who was “Dbound
in all cases to recognize the acts of Hig; uperintendent.”

Record, p. 2

I1.

The evidence of notice of defects was properly rejected, and the certificate properly held con.
clusive,
The appellees were not required to build to the satisfaction of appellant. It was enough if

they performed the work to the satisfaction of Boyington. There being no allegation of fraud on
the part of the Superintendent, his approval and certificate wore conclusive.

Caual Trustees vs. Lynch, 5 Gilm. 5265 McAvoy vs Long et al,, 13 Il 147.
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III.

The evidence oftered to show defect was properly excluded. Itis immaterial whether or not
there were defects or omissions in the work, provided it was done to the satisfaction of the Superin-
tendent. The parties had made their own contract and the Court could not make another for them.
They made the decision of the Superintendent final and conclusive, and it could not be contradicted
or varied. i

1v.

The certificate of the Superintendent could not be questioned for mistake.

1. There was no such issue.

2. Even if there had been such an issue this certificate could pot be questioned on that ground,
Canal Trustees vs. Lynch, 5 Gilm. 526.; 17 T, R. 639; 13 Ohio, 79; 1 Harr. 233.

"Che instruction was properly refused.

1. No notice was required by the contract, and nons was necessay.
2 Greenl. Ev., § 75, 76.

2. The Superintendent was made the agent of appellant, and the appellant was certainly bound
to take notice of the acts of his agent.

8. If Boyinglon was no more than an arbitrator or umpire appellant was bound to take notice
of his acts in giving the certificate.

2 Greenl. Ev. § 75, 76.

Y. The bringing of the suit was a sufficient demand if any was necessary.
2 Greenl. Ev. § 76.
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April Term, 1859.

HENRY McAULEY, ]
Zppellant,
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WILLIAM H. CARTER and  { APpenl from Cook.
HENRY MILLER,
Appellees. J

POINTS AND AUTHORITIES FOR APPELLEES.

VAN BUREN, THOMPSON & BISHOP for Appellecs.

The Superintendent’s certificate was properly received in evidence,

1. By the contract the appellees agreed to do the work to the satistaction of Wm. W. Boying-
ton, Superintendent, and the appellant agreed to pay on the execution of the work to the satisfuction
of the Superintendent on the certificate of the Superintendent.

Record, pp. 69, 70.

The certificate, with the proof of its execution was the best evidenee that the appellees had
fulfilled their agreement. -

2. By the contract the Superim.c!ulunt was made the agent of the appellant, who was #¢bound
in all eases to recognize the acts of te Stperintendent,”

Record, p. 2

I1.

The evidence of notice of defeets was properly rejected, and the certifieate properly held con,

clusive. .

The appellees were not required to build to the satisfaction of appellant. It was enough it
they performed the work to the satisfaction of Boyington. There being no allegation of fraud ou
the part of the Superintendent, his approval and certificats were conclusive.

Canal Trustees vs. Lynch, 5 Gilm. 520; MeAvoy vs Long et al,, 13 Tl 147,
(3 0l 77
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II1.

The ovidence offered to show defect was properly excluded. Itis immaterial whether or not
there were defects or omissions in the work, provided it was done to the satisfaction of the Superin-
tendent. The parties had made their own coutract and the Court could not make another for them.
They made the decision of the Superintendens final and conclusive, and it could not be contradicted
or varied.

1v.

The certificate of the Superintendent could not be questioned for mistake.
1. There was no suchr issue.

9. Even if there had been such an issue this certificate could not be questioned on that ground.
Canal Trustees vs. Lynéh, 5_Gilm. 526.; 17 1. R. 639; 13 Ohio, 79; 1 Harr. 238.

The instruction was properly refused.
1. No notice was required by the contract, and nons was necessary.

s i (e PRl 5 e

2. The Superintendent was made the agent of appellant, and the appellant was certainly bound
to take notice of the acts of his agent.

3. If Boyinglon was no more than an arbitrator or umpire appellant was bound to tyke notice
of his acts in giving the certificate. i

2 Greenl. Ev, § 75, 76.

4. The bringing of the suit was a sufficient demand if any was necessary.
2 Greenl. Ev. § 76. :
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SUPREME COURT.

—_— e —— - —

HENRY McAULEY,
Appellant, |

v,
WILLIAMBDARTER and
HENRY MILLER, Appellees,

April Term, A. D. 1859.

This is a suit for 3 mechanic’s lien. - The petition was filed in the Cook
County Circuit Court, Nov. 6, 1857, and sets forth that the petitioners
entered into a written agreement with the defendant bearing date the
25th day of April, A. D. 1856 whereby they agreed to build, finish and
complete in a careful, skilful and workmanlike manner, to the full and
complete satisfaction of W.W. Boyington or his assistant superinten-
dant, the mason work of a marble front dwelling to be erected on Michi-
gan Avenue, so as fully to carry out the design of said work as set forth
in the foregoing specifications (the specifications being attached to the
contract) and the plans and drawings therein especially referred to, said
plans, drawings and specifications being made part and parcel of the con-
wract ; and that the said McAuley, for and in consideration of the said
Carter and Miller’s furnishing all materials, and fully and faithfully execu-
ting the aforesaid, so as fully to carry out the design for the same as set
forth by the specifications, and according to the true spirit, meaning and
intent thereof, and to the full and complete satisfaction of W. W. Boying-
ton, or his assistant superintendant as aforesaid, agreed to pay Carter &
Miller therefor, $3800, in the following manner: as the work advances,
the superintendant is to make out estimates of the work and materials
turnished and inwrought into said building, and upon the presentation of
a certificate of 85 per cent. on said estimate, the said McAuley is to pay
the amount, and the balance in full on completion of the contract; pro-
vided the said superintendant shall certify in writing that they ave entitled
thereto: And by their third amended petition they allege that they per-
formed the work and furnished the materials according to the provisions
of said contract, and fulfilled all the terms, conditions and requirements
of said contract and specifications to be by them kept or fulfilled, and
that said work was duly accepted; that there is due the petitioners on
account of work done under said contract the sum of $700, and that that

o A
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sum was daly certified to by W. W. Boyington, superintendant, previous
to the commencement of this suit; and that they are entitled to the fur-
ther sum of §189 50 for extra work, and that this sum was duly settled,
and certified to by said superintendant.

In the specifications which set forth the particular manner in which
the work is to be done are the following provisions :

Dutics of Contractor. e shall be strictly held to make such work,
and to use such materials as hereinbefore described, and to work up the
building to the given design, and in all cases where the drawings are
figured, the figures must be taken by him as the given dimensions with-
out reference to what the drawings may measure on the scale. He will
be further held to submit, as to the character of the materials used and
the work done to the judgment of the superintendant and fo procure from
him all necessary interpretations of the design and all necessary certifi-
cates regarding his payments.

Superintendants and their duties. W. W. Boyington or his assistant
aichitects are declared to be the superintendants of the work for the
owner. Their duties will consist in giving on demand such interpretations
either in writing, language or drawings, as in his judgment the nature of
the work may require, having particular care that any and all work done
and materials used for the work, be such as hereinafter described, and in
giving on demand any certificates that the contractor may be entitled to,
and in settling all deductions of;, or additions to the contract price which
may grow out of all alterations of the design after the same are declared
to be contracted: also determining the amount of damages which may
accerue from any couse, and particularly, decide upon the fitness of all
materials used and work done. The contractor being bound in all cases
to remove all improper work or materials upon being dirccted to do so by
the superintendant.

But the contractor, if aiter having been directed as above to remove
the same, should refuse or neglect to do so, shall not only suffer a deduc-
tion from the contract price of the difference in value of proper and im-
proper work and materials, but shall also be liable for all damages of
whatsoever nature or kind, that may result from such cause, the above
provisions to apply in the same way to all materials or work used, made
or fixed without the knowledge of the superintendent. The owner being
hound in all cases to recognize the acts of his superintendant, not only
as regards extra work, but also as to the sufficiency of the design.

All payments made upon the work during its progress, are on account
of the contract, and shall in no case be construed as an acceptance of the
work executed, but the contractor shall be liable to all the conditions of
the contract until the work is accepted as finished and completed.

The answer of Henry McAuley admits the making of the contract, but
denies that the petitioners did the work or furnished the materials to be
done and farnished by them according to the conditions and terms of
said contract and specifications. That the excavations were not made to
the depth thereby required, but that the defendant was put to great trou-
ble and expense in continuing and completing said excavations after said
petitioners had left said work; that they did not level off the ground
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about the walls, so as to turn the water from them ; nor were said walls
of stone laid in mortar mixed with proper proportions of best lime and
clear coarse sand, nor was the footing of said walls built in the manner
provided in said specifications, nor were the stone of which the same
were composed settled in the earth as therein provided, nor were the cis-
tern walls built as therein directed or plastered inside with two coats of
water lime, nor were they made water tight, nor were they plastered as
therein directed to prever.t dampness ; nor was the sand used for mortar
clear beach washed sand as required by said articles, but a large part of
the mortar used in said building was made of sand made from excava-
tions made thercunder and was fine sand and unfit for such use ; that the
stone front of said building was not anchored as required by the specifi-
cations aforesaid, nor were iron anchors worked into the masonry and se-
cured to the timbers as thereby requived: that by reason of said defects
the defendant has been greatly damaged, and that such damage will
greatly exceed the amount of the several sums claimed by the petitioners:
that the petitioners lefo the work before completing it and that defendant
never accepted the work, but that the work was done on his land and
connected with other materials and Jabor on the land, and defendant was
compelled to appropiiate it and could not reject it.

GENERAL REPLICATION.

Decree that petitioners recover the sum found by the jury and that the
premises described in the petition be sold by L. C. P. Freer, Esq., mas-
ter in chancery for Cook County; that he advertise the sale for sixty-

days and make a deed to purchaser.
BILL OF EXCEPTIONS.

0. L. Wheelock testified : am an architect; assisted in drawing the
plans and specifications for the building referred to in the contract handed
to me. Here were handed to the witness the contract and specifications
above referred to. I know of the plaintiffs going in and putting up the
walls of the building, under this contract and specifications upon the pre-
mises described in the petition.

Contract and specifications read in evidence.

The plaintiffs handed to the witness the following writing :

T hereby certity that [ have examined the within bill, and checked such
items as I was satisfied were correct and done under my supervision, and
erossed out such items as I considered not correct, The charge for the
barn and for hauling earth, &c., I had no supervision over aad cannot cer-
tify them. In accepting this werk upon the condition of the contract, 1
must deduct the sum of fifty dollars for damages to the front caused by
not being suitably anchored to the wall of L. C. Clarke: the anchoring
has since been done, but the blemish still remains.

I hereby certify, to so mnch of the within bill as amounts to $189 50
And approve the contract of the house, 3300 00

3489 650
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By dedueting as aforesaid the sum of 50 00

———

3489 560

1 have drawn certificates to the amount of two thousand and
six hundred dollars, 2600 00

839 50
Respectful'y submitted,
W. W. BOYINGTON.
On the back of which were the following indorsements checked and
marked as follows:

Henry McAuley,
To Carter & Miller, Dr,
1856
June., TFor sheet lead front and rear, ¢5 40
August and September 4. D. Fender, carrying joist,
tH g Altering window glass,
Oct. 27. 4} Masons deafening floors, &, $3,
14%° Fender leveling about yard and wheeling coal
325 hods of mortar, 10 cts tor deafening,
4 ft loupe 1-6 wide, SO ft stone foundation additional
back parl, $16
7065 bricks laid at $12
Ixcavation for addition,
1350 brick $12 additional chimney,
137 yards of excavation for barn 2
1114 cords of stone $16,
42,750 brick Iaid 11 1-2,
16 {t of cut stone for sills 70

(S}
-

2 & o
w

o

$715 81
Hauling 100 loads of carth to street front of buildings, 12 00
1857.
May 26. 8 day mason cleaning paint from front as ordered, 9
97 feet stone wall foundation for fence, ¢ 15
Digging trench and filling about same, 5l
Amount of contract for house, 3300
Interest to October 1, 4 mos. on

5
2
00
36

_ 4281 49

The witness stated that he was acquainted with the hand writing of

W. W. Boyington, and thau the signature to the above paper was in his

hand writing. The figures and writing on the back of the paper are not

in his hand writing. Plaintiffs offered to read in evidence the foregoing
paper. Objection made and overruled and exception taken,

Here the plaintiffs rest and the defendant

1st. Calls witness and offers to prove that W. W. Boyington, on the
95th of November, 1856, at the request of defendant, McAuley, gave no-
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tice to the plaintiffs of defects in the building of the walls of the dwell-
ing house and that those defects have not been remedied.

ond. That the excavations under the building were not made of the
depth required by the specifications.

srd. That the ground about the building was not leveled off so as to
turn the water as required by the specifications. ;

4th. That the stone of the footing of the walls was not set into the
carth as required by the specifications, and that the sand used for mortar
for the walls was not clear beach washed sand as required by the specifi-
cations,

5th. That the stone front of the building was not anchored as required
by the specifications, nor were the iron anchors worked into and secured
to the timbers as requived by the specifications.

6th. That the stone front of the building was projected in consequence
of the insufficient anchorage, and that thereby the front of the building
was defaced, and that the walls in the south-east corner of the building,
in consequence thereof, bad settled and were still settling to the great in-
jury of the rooms inside of the building.

7th. The extent of the damage sustained by defendant McAuley in
consequence of the above defects. Evidence rejected by court and ex-
ception taken.

The defendant then oftered to prove that the contract with respect to
the house was not perfurmed by the petitioners as required by the speci-
fications in the following particulars : Seven fire grates not set, 12 stove

pipe thimbles not put in, one range not set; that there was no pointing

up under window sills around tin where the roof joins walls, that a portion
of the wall between the front and rear part of the house was omitted, that
the wall above and beyond J. L. Clarke’s party wall was an eight inch in-
stead of a twelve inch wall, thereby requiring a less number of brick and
that in respeet to the particulars last above named there should be dedact-
od from the amount of the certificate of W. V. Boyington, given in evi-
dence, the sum of one hundred and thirty-nine dollars ‘and forty-four
cents, and that the same were overlooked Ly said Boyington by mistake
when he gave said certificate, but the Court over-ruled said evidence and
each and every item thercof, holding that said McAuley was estopped by
the certificate already given in evidence. Txception taken.

The defendant then gave in evidence their certificates, dated May 381,
1856, July 8, 1856, July 21, 1856, August 11, 1856, and September 22,
1856, all drawn by said W. W, Boyington, and amounting to $2600, and
are all in the following form :

$300. Chicago, May 31, 1856.
Mr. H. McAuley,
This is to certity that there is due to Messrs Carter &
Miller, the sum of three hundred dollars for labor and materials furnished
your building on Michigan Avenue, payable at sight at Chicago.
Yours Respectfully,
No. 1. W. W. BOYINGTON,

Architect and Superintenden t
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90 On each of which is indorsed the receipt of Carter & Miller, the peti-
tioners.

This being all the evidence, the defendant’s counsel then asked the
court to give to the jury the following instruction :

To entitle the plaintifis to recover in this action for any balance which
may be due them for doing work and furnishing materials under the writ-
ten contract given in evidence in this cause respecting the dwelling house
it is necessary that they should, before the commencement of this suit,
have procured from the superintendant of said work mentioned in said
contract, a certificate of the amount due them and have given notice to
ithe defenbant that they had procured said certificate, and unless the jury
shall believe from the evidence that the defendant was in some manner
notified before the commencement of this suit, that such certificate had
Dbeen procured, then the verdict in this case should not include the claim
for work done and materials furnished under said written coutract. In-
structions refused and exception taken.

Motion for new trial made and overruled.

! 1
i Errors assigned and points made by appellant.

The court erred in receiving in evidence the certificate and the indorse-
ments thereon purporting to be signed by W. W. Boyington, and set forth
on pages 83 and 85 of record.

The court erred in refusing to permit the defendant, MeAuley, to show
that said Boyington, on the 26th of November, 1856, at the request of
McAuley, gave notice to the plaintiffs below, of defects in the building of
the wall in the dwelling house and that those defects had not been
remedied.

The court erred in refusing to permit detendant, MeAuley, to prove the
particular defects in the performing of the work by the plaintiffs on the
dwelling house particularly set forth on pages 87 and 88 of record and
the damages which resulted to the defendant therefrom.

The court erred in refusing to permit the defendant, McAuley, to give
evidence to the jury, that the contract read in evidence respecting the
dwelling house, was not performed by the piaintiffs in the particulars set
forth on page 88 of record and that the omisions there mentioned were
overlooked by said Boyington by mistake.

The court erred in refusing to give the instruction asked by defendant
and set forth on page 91 of record.

The court erred in overruling defendants motion for a new trial.

HOYNE, MILLER & LEWIS.
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