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STATE OF ILLINOIS. ~

SUPREME COURT.

II. GATES IIOWLETT,
Plaintiff in Error, ? Points of Defendants in
8.

LUTHER L. MILLS, ¢t dl. ) Trror.
Defendants in Error.

The points made by Plaintifl in Error, as filed in this Court

- the 2nd day of May, 1559, are all obviated by the stipulation or

statement of the attorneys who tried the case helow, and the affidavit
of Mr. Dewey, filed therein.

By Section 2nd of the Statute of Amendments, and Jeofails.
vol. Ist of Secates’ et als., edition of the Statutes, pp. 249 and 250.
This Court has aunthority and right to consider this case upon its
merits, which are involved by the sustaining of the Court below, of
the demurrer filed to the 2nd plea of defendant helow, (Llowlett) who
alone was served or appeared, which pleas were filed on the 26th
day of December, 1859,  For the Statute declares, « Zhe Court in

»

whieh any vecord is, may weeed in affirmance of judgment, e.
A

The Court, by looking at the record, will see that the plea of
October 19th, 1857, and the first plea of December 26th, 1857, are
the same in substance, hoth heing the general issne by Towlett.

Aovipg
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The Court will also sce that the special plea, filed December
Jrd, 1859, is an exact copy of the plea filed December 26th, 1857, to

~which a general demurrer was filed by the Plaintiffs helow, April

12th, 1858, which demurrer was sustained by the Court, and from
which the Plaintiff in Error really designs to appeal to this Court.

Indeed, it counsel on the other side intend to be so technical,
we snbmit whether the record shows any right on their part to file
their pleas; and whether they are not to be disregarded enttrely by
this Court on that ground, the record not showing that these pleas
were filed © by leave of Court.”

Second. As to the merits of the demurrer we have only to say
this; That the special plea shows a state of facts which might en-
title Howlett to an equitable relief, it he were in a Court of Equity,
but that they present not the slightest ground for a defense at law.

We concede that in certain cases, Courts of Law will allow
cquitable defences to be interposed, but we challenge the other side
to find a case where it has ever been allowed, except. where the
rights of the parties to the litigation could be fully and finally adjudi-
cated and determined and the »ights of no other parties be affected.

In this case the right of Sears, the former purh{or of Howlett,
their assignee and all their creditors are involved, and this suit
would not even settle the rights between the parties to this litigation,
and would involve a chancery proceeding between Mills & Co. and
the other creditors of Sears and ITowlett to determine their respec-
tive rights.

The case presented by the plea might afford Howlett, in a
proper chancery proceeding, ground for an injunction to restrain
proceeding ; but there is neither offset, payment, or any other known
legal defence set up.

The Court helow therefore was right, and the judgment
should be affirmed.

SMITH, DEWEY & KELLOGG,

Attorneys for Defendants in Error,




S e Ity AN 'y I SR T SR - TR 8 s S o e £
1
.

STATE OF ILLINOIS.
SUPREME COURT.

"/ L. GATES HOWLETT, _
2 Plaintiff in Error,
L=

veraus

| LUTHER L. MILLS, et al.
' Defendants in Error.

Points of Defendants in Error.

SMITH, DEWEY & KELLOGG,
Attorneys for Def’ts in Error.

P S A { % ¢ \
Qulver, Page & Hoyne, Chicago. .
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SUPREME COT\J’RT,
To the Clerk of the (gtlc@’f Court for the County // 50*1»—/‘/ d Greeting:

Lﬁﬁf‘dlm , Clw the secord and’ /azoomré&z i, as ale o the' rendiion off
the /24(/ nent’ o%) @ /a/cm et was o) the’ . L1c B e
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STATE OF ILLINOISa}ss. The People of the State of Illinois,
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STATE OF ILLINOIS.

SUPREME COURT.

” . GATES ITOWLETT,
3 \ Plaintiff in Lrror, 2 Points of Defendants in
vs.

LUTIER L. MILLS, et al. ) Frror.
Defendants in Error.

The points made by Plaintiff'in Krror, as filed in this Court
the 2nd day of May, 1859, are all obviated by the stipulation or
statement of the attorneys who tried the case helow, and the affidavit
of Mr. Dewey, filed therein. ,

By Section 2nd of the Statute of Amendments, and Jeofails,
vol. 1st of Scates et als., edition of the Statutes, pp. 249 and 250.
This Court has authority and right to consider this case upon its
merits, which are involved by the sustaining of the Court below, of
the demurrer filed to the 2nd plea of defendant below, (owlett) who
alone was served or appeared, which pleas were filed on the 26th
day of December, 1859. For the Statute declares, The Court in

which any record is, -may%;?%ﬁ affirmance of judgment, (.

X The Court, by lovking at the record, will see that the plea of
October 19th, 1857, and the fivst plea of December 26th, 1857, are
the same in substance, hoth being the general issne by Howlett.

}‘;:\
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The Court will also see that the special plea, filed December
3rd, 1853 is an exact copy of the plea filed December 26th, 1857, to
which a general demurrer was filed by the Plaintiffs below, April
12th, 1858, which demurrer was sustained by the Court, and from
which the Plaintiff' in Error really designs to appeal to this Court.

Indeed, if counsel on the other side intend to be so technical,
we snbmit whether the record shows any right on their part to file
their pleas; and whether they are not to be disregarded enttrely by

this Court on that ground, the record not showing that these pleas

were filed by leave of Court.”

Second. As to the merits of the demurrer we have only to say
this; That the special plea shows a state of facts which might en-
title IHHowlett to an equitable relief, if he were in a Court ot Equity,
but that they present not the slightest ground for a defense at law.

\

We concede that in certain cases, Courts of Law will allow
cquitable defences to be interposed, but we challenge the other side
to find a case where it has ever been allowed, except where the
rights of the parties to the litigation could be fully and finally adjudi-
cated and determined and the rights of no other parties be affected.

In this case the right ot Sears, the former partner of Howlett,
their assignee and all their creditors are involved, and this suit
would not even settle the rights between the parties to this litigation,
and would involve a chancery proceeding between Mills & Co. and
the other creditors of Sears and ITowlett to determine their respec-
tive rights.

The case presented by the plea might afford Howlett, in a
proper chancery proceeding, ground for an injunction to restrain
proceeding ; but there is neither offset, payment, or any other known
legal defence set up.

The Court helow therefore was right, and the judgment
should be affirmed.

SMITH, DEWEY & KELLOGG,

Attorneys for Defendants in Error.
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STATE OF ILLINOIS.

SUPREME COURT.

H. GATES HOWLETT,
Plaintiff’ in Error,

veraus

" LUTHER L. MILLS, et al.
Defendants in Error. ~

Points of Defendants in Error.

SMITH, DEWEY & KELLOG,
Attorneys for Def’ts in Error.

Culver, Page & Hoyne, Chicugo.
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STATE OF UILIEL L ONES, } ss. The People of n/;t State of Sllingis,
To the Sheriff of the County of T T T G@reeting:

,-31‘[&115? In the record and pmceedmrrs and also in the rendition of' the ]udwmcnt
of a plea which was in the Erre it

ll (')‘ )
.County, before the Judge thereof, between a/l,ul7 v, j (/w (z/u,y
Wellow N octo—

plaintiff.j‘and _’/ufpuw //3‘ MZF(/W cu,.) Fho2 e '::39 J« %I’"(ﬁ ‘

defendants$ , it.is said that manifest error hath .intervened, to the i injury of the said

Rl e A . Do Gt — -,

‘as’we are informed by /L/J (,omplamt — the 1e('01d

and proceedings of which said judgment we have c‘luscd to'be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before’ the Justices theleof to correct

the errors in the same, in due form and manner, accoxdmo to law; Therefore, W
@ ommand You, That by good and lawful men of your County ou give notice to the said

/LLZ‘/—ZEZ/LJ /%L/Z(// 6’(44&9 ﬂ/f((&ﬂ/ /7L(,Z/64 ek, o5 e

that %7 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, if’7 * shall see fit; and further to do and-receive what said

Court shall orde1 in thls bchalf and ! you then the names of those by whom
you shall give the sald W &2 9 W j

noltlce, together with this writ.

ddlitess, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Seal thereof, at Ottawa,
this £Le W = day of JHlecte- A in the

Year of Qur Lord One Thousand Eight Hundred
and Fifty- 2zt .

Tt LS.

Clerk of the Supl eme Co.u

47//3 @c/u
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-STATE OF ILLINOIS, SUPRENE COURT.

THIRD GRAND DIVISION,

APRIL TERM, a.p. 18509.

Horatio G. IlowLeTrr vs. MiLLs & Co.

Lrror to Circuit Court, Cooks County.

ABSTRACT OI RECORD.

This was an action of assumpsit brought Ly Mills & Co. against A. B.
Secars and the jlaintifl in error, (H. G. Howlett,) as partners under the
firm of A. B. Scars & Co.

/k / Declaraticn was filed September, 1857, counting on three promissory
notes describad therein, and an account for merchandise.
? October 19, 1857, IMowlett, one of the defendants below, (plaintiff in
//&/ error here,) filed a plea that the “said defendants did not promise,” &e.,
as alleged, concluding to the country.
On the 26th of December, 1857, ITowlett filed two additional pleas:
_one a special non-assumpsit “that /4e did not undertake and promise as
/[‘//%// alleged,” &ec., concluding to the country; and the other a special plea
_sctting out transactions in details between plaintiff and the assignee of
defendant, by which Howlett claimed that plaintifi’s demand was satis-
fied and discharged.

/I¥ 7 Febrnary 18, 1858, the record recites that demurrer to the 2d plea was
sustained.

/. March, 1838, record recites that plaintiff joined issue on first plea and
/. 4 to the second plea filed demurrer. i

April 12, 1838, record recites, partics appeaicd in court and, by their i
/f agreement, the “canse is submitted on the demurrer to special plea to i
the court for trial.”

December 3, 1838, defendant, ITowlett, filed another special plea, the
// same in substance with the foregoing special plea, but varying alittle from
it in form. > :
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January, 1859, jury waived, trial of the issue joined by the court, find-
ing and judgment for plaintiff for $1,218.

202/
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POINTS.

Tho second plea, special non-assumpsit, was good on gencral demur-
rer; (sce page 10;) the demurrer to it ought not to have been sustained.

a3

At the time the cause was tried there were two special pleas on file un-
.disposed of and undecided.

SRS S SRS e i)

For these causes the judgment must be reversed.

T. LYLE DICKEY,
For PItff. in Exrror.
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STATE OF ILLINOIS.

SUPREME COURT.

1II. GATES HOWLETT, \
Plaintiff in Zirror, ) Points of Defendants in
vs.

LUTHER L. MILLS, ¢t al. ) Frror.
Defendants in Error.

The points made by Plaintiff'in Error, as filed in this Court
the 2ud day of May, 1559, ‘are all obviated Dy the stipulation or
statement of the attorneys who tried the case helow, : and the aflidavit

of Mr. Dewey, filed therein.

By Section 2nd of the Statute of Amendments, and Jeotails.
vol. 1st of Secates et als., edition of the Statutes, pp. 249, and 250.
This Court has authority and right to consider this case upon its
merits, which are involved by the sustaining of the Court below, of
the demurrer filed to the 2nd plea of defendant below, (How lett) who
alone was served or appeared, which pleas were filed on the 26th
day of December, 1859. For the Statute declares, ** Zhe Court in
whiel any record s, mm/ru::rd in agirmance of judgment, ce.”

The Court, by looking at the record, will see that the plea of
October 19th, 1857, and the first plea of December 26th, 1857, are
the same in substance, both being the general issne by Howlett.
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The Court will also sce that the special plea, filed December
3rd, 185%, is an exact copy of the plea filed December 26th, 1857, to
which a gencral demurrer was filed by the Plaintiffs below, April
12th, 1858, which demurrer was sustained by the Court, and from

which the Plaintiff in Error really designs to appeal to this Court.

Indeed, it counsel on the other side intend to he so technical,
we snbmit whether the record shows any right on their part to file
their pleas; and whether they are not to be disregarded enttrely by
this Court on that ground, the record not showing that these pleas

were filed by leave of Court.”

Second. As to the merits of the demurrer we have only to say
this; That the special plea shows a state of facts which might en-
title Howlett to an equitable relief, it he were in a Court of Equity,
Dut that they present not the slightest ground for a defense at law.

We concede that in certain cases, Courts of Law will allow
cquitable defences to be interposed, but we challenge the other side

to find a case where it has ever been allowed, except where the -

rights of the parties to the litigzitioxl could be fully and finally adjudi-
cated and determined and the rights of no other parties be affected.

In this case the right of Sears, the former partner of Howlett,
their assignee and all their creditors are involved, and this suit
would not even settle the rights between the parties to this litigation,
and would involve a chancery proceeding between Mills & Co. and
the other creditors of Sears and ITowlett to determine their respec-

tive rights.

The case presented by the plea might afford THowlett, in a
proper chancery proceeding, ground for an injunction to restrain
proceeding; but there is neither effset, payment, o any other known

legal defence set np.

The Court below therefore was right, and the judgment

should be affirmed.

SMITH, DEWEY & KELLOGG,

Attorneys for Defendants in Error.
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STATE OF ILLINOIS.

SUPREME COURT.

H. GATES HOWLETT,
Plaintigf' in Error,

versus

LUTHER L. MILLS, et al.
Defendants in Error.

Po nts of Defendants in Error.
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SMITH, DEWEY & KELLOGG,
Attorneys for Def’ts in Krror.
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STATE OF ILLINOIS, SUPREME COURT, i‘

THIRD GRAND DIVISION,

ARV S a1 81510

Horatio G. IlowLerT vs. MiLLs & Co.

Lrror to Circuit Court, Cook County.

ABSTRACT OF RECORD,

This was an action of assumpsit brought by Mills & Co. against A. B,
Secars and the jlaintifl' in errer, (EL. G. Howlett,) as partners under the
firm of A. B. Sears & Co.

W Declaraticn was filed Scptember, 1857, counting on three promissory
notes describad therein, and an account for merchandise.

October 19, 1857, Iowlett, ono of the defendants below, (plaintiff in
/ crror here,) filed a plea that the “said defendants did not promise,” &e.,

as alleged, concluding to the country.

On the 26th of December, 1857, IHowlett filed two additional pleas;
onc a speeial non-assumpsit “that Ze did not undertake and promise as
///// alleged,” &c., concluding to the country; and the other a special plea
sctting out transactions in details between plaintiff and the assignee of
defendant, by which Howlett claimed that plaintifi’s demand was satis-
fied and discharged.

/‘g i y February 13, 1858, the record recites that demurrer to the 2d plea was
gustained.

T, 06/4 March, 1838, record recites that plaintiff joined issue on first plea and
to the second plea filed demurrer.

April 12, 1838, record recites, parties appeared in court and, by their
A agrecment, the ‘“causc is submitted on the demurrer to special plea to
the court for trial.” ‘

December 3, 1858, defendant, Howlett, filed another special plea, the
// same in substance with the foregoing special plea, but varying alittle from
it in form.

January, 1859, jury waived, trial of the issue joined by the court, find-
L7521 ing and judgment for plaintift for $1,218. i
POINTS.

Tho second plea, speeial non-assumpsit, was good on general demur- l
rer; (sec page 10 ;) the demurrer to it ought not to have been sustained.

At the time the cause was tried there were two special pleas on file un-
.disposed of and undecided.

For these causes the judgment must be reversed.

T. LYLE DICKEY,
For PItff. in Error.
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