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SUPREME COURT.
Epwarp McArLus
(/(/.\‘_ ;‘
Wirnias S, and (-~
R. Earox GoonrLi, A\pﬁllt'('s. 1

r, Apellant.

l[z////(mr”.\‘ [Points.

1.

This action is assumpsit against the Deft. as the aceeptor of five bills of Hx-
change, four of which are made specifically payable, in the city and  State of New
York.

To the four counts upon the bills payable in New York, the Deft. pleaded two
and the general issue to the whole

special pleas (known as the 2nd and 3d plea
declaration. These special pleas are substantially alike, exeept as to tho parties to
the contract, but hoth show the Plaintiffs, the actors in making it, and allege a cor-
rupt and usurious agreement for the loan of money to the Deft. and others, at
twelve per centum per annum, interest; that these bLill were agreed to be, and in fact
wore given and received to secure the repayment of said loan. 'That the mouey
was to be repaid and the contract executed in the city and Stato of New York, and
that the parties thoreto made the same with referonce, in all respects. to the laws of
the State of New York. That the nsuvy laws of New York, which are set out, ren-
der them void, soncluding with a verification. The Plffs., by replication take issue
upon the allegation that the parties had reference to the laws of New York in the

execution of said contract eoncluding to the country, and by their fifth and ninth
replications allege that the partiés had a view to the laws of Lilinois as to the bills
of exchange mentioned and not to those of New York and concluded with a verifi-
cation, which two voplications the Deft. moved to strike out, but the Court over-
ruled the metion; the Deft. excepted and rejoined to thew, traversing the allegation.

These seeond and third pleas, and Al the issues tendercd upon them, the Cireuit
Judge, on his own motion, struck out, as immaterial. Which ruling together with
the refusal of the Court to give the second, third, fourth, fifth, ninth, and tenth ia-
structions asked by the Deft. is, in effect, that the partics a¢ the time of making the
hills and contraet, being iu this State, it is wholly imraterial whether as to the exe-
eution of the said contract, they had in view the laws of the State of New York or
not; and that it wag not competent or even possible for them, to so contract, 3 that
the validity of their contract must be tested by the faws of any other State or Coun-
try.

In that opinion, we insist, that the learned Circuit Judge, is proved, by the most
unquestionable anthoritics, to have misap ~ypehended the law.
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The leading case on this subject is that of Robinson vs. Bland, 2 Burrows 1077.

Lord Mansfield there says, “The law of the place can never be the rule where the
transaction is entered into with an express view to the law of another country, as the
rule by which it is to be governed,” citing Huberus & Voet. '

The rule is stated, as we apprehend, with greater accuracy by Kent, Justice, in
Van Schaick vs. BEdwards, 2 Johns. Cases 367. “Itis net enough that the parties
havea view or reference to the law of another State, in the formation of their con-
tract; for if that were sufficient the statute of usury, would, in every case, at the op-
tion of the parties bevome a dead letter. - The rule is, that the parties must have a
view to the laws of another State in the execution of the contract, and then, un-
doubtedly, the contract is to be governed by such foreign law.”

Iu Thompson vs. Ketchum, 4 Johns. R. 288 the same rule is recognized, “And all
the cireumstancos of the case,” the Court say, “corroborate the Plffs. confession and
atford conclusive evidence, that the money, for which the note was given, was lent
with a viow to its being repaid on the arrival of the parties in New York. If this:
then, is to be taken as tho contract betweon the parties, the case stands precisely

‘upon the same footing as if the Note had been made in this State. For it is o well

sottled rule, thet where a contract is made in reference to another country in which 1t
is to he evecuted, it must o govorned by the laws of the place where it is to havae its

offeet.”

Aund again in the case of Fanning vs Consequa 17 Johns. R 518 the Court of Er-
s+ “According to Huberug (De conflictu legum

rors of New York give the rule
Vol. 2 Book 1 Tit. 3) the genera! rule 14, that contracts are to be inwrpreted accor-
ding to the laws of the Country whero they are made. But if by the terms or nature

of the contract it appears that it was to be eveculed in a foreign country, or that the
pariies had respect to the lows of anoiher country, then the place of making the con-
tract beecomes immaterial; and the obligation must be tested by the laws of the country
where the duty was to be performed.”

Again in Kent's Com. 2, Vol. 460, (old paging) the ruleis thus: “But if a contract
be made under one government and it s to be perforimed under another and the par-
tios had inn view the laiws of such othier country in reference to the execution of the
contract, the genoval rule is, that the contract in respect to its construction and foreo
is to he governed by the law of the country or State ixui ich it is to bo executed.”

T'o the samo effect is Story Contlics Laws, § 280, 304, 242; Aundrews vs. Pond, 13
Poters 77: Sherman vs. Casset, 4 Gilman, 521 See also 460, 2 Kent's Com. Note
(a), cases cited. Commonwealth of Kentucky vs, Bassford, 6 Hill, (N. ¥.) 5263 8
Johns, B 191 Jack vs. Nichols, 1 Solden, R. 185 ; Andrew vs Herriot, 4 Cow, 511,
Notea; Baldwin €. C. R. 537, 1d. 130 ; 6 Peters, 1723 1 Howard, U. S,R. 182; 1
Gallis C. C. R. 38L.

In Sherrill vs. Hopking, 1 Cow. 108,—a case upon the force of a bankrupt’s dis-
charge made in the State of New York, when neithor the debtor nor his creditor
lived in that State. The Courtin reviewiug the authorities on that subject says :—
“In all these cases, considerable importance seems to be attached to the circum-
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stance, that one, or both of the parties, were inhabitants of the State or counfry
where the contract was made. But with great deference, it does appear to me that
all these cases stand upou a principle ontirely independent of that circumstance. It
is that of the lex loci contractus ; that the law of the place where the contraet is
made. must govern the construction of the contract; and that whether the parties to
the contract are inhabitants of that place or not. The rule, 1 apprehend, is nog
founded upon tho allegiance due from citizens or subjects to their respective govern-
ments, but upon the presumption of law, that the parties to a contract are conusant
of the laws of the country where the contract is made; that it is made with referonce
to those laws, and that they, therefore form a part of the coutract. That this is the
principle of the rule, is evident, from the cxceptions to it. TFor where it appears
that the place of performance is different from the place of making the contract,
then 1t is to be construed according to the law of the place, where it is to be per-
formed, though neither of the parties reside or owe any allegiance there.”

“Tho rale, therefore, upon this subject, is. that the law of the place where the
contract is made, is to control it unless it appear. upon the Sace of the contract, that
it was 1o be pesformed al some olher place; or was made with reference to the laws of
some other place; ard  the reason of the ruleis not the allegiance due from the con-
tracting parties to the covernment, where tho contract is made, or is to be executed.
but the supposed reference which every contraet has to thejlaws of the State or coun-
try where it is made, or is to be executed, whether the parties are - citizens of that
State or country, or not.”

It is upon the same theory that the court of Appeals of N. York in Jack ws. Nich-
ols 1 Seld. 185 use this language: “Buteoncede that the last contract was made in
Connectient, if it was to be performed in New York, it must prima facie be regarded
as having been made with r'qferuuce 10 the luws of New York”

The place where the parties happen to be, at the time of making the contraet, is_
it thev had in view the laws of another State or country, as to its exeention, wholl):
immateria!, as will further appear by the ease of Le Breten »s. Miles, 8 Paige, 261.—
There the parties heng in New York, made an aute-nuptizl contract, with reference
to the laws of France where they were supposed to have intended to reside. But
ware married aud continued to reside in New York, yvet the chancellor held that the
contract must be construed and tested by the laws of France and not those of New
York.

The rule, laid down in the ease of Depau vs. Humphbrey, 20 Martin’s R. 1, that a
contract may have two different places, the law of which enters inro its construction
does not at all affect the questions involved in this ease. Forv the principle of the
rule, is the election of the parties, as to what law shall govern and is in harmony
with the eases above eited.

Parsons on Contracts, 2 Val. 95, speaks in illustration of the doctrine of the case
of Depau vs. Humphry, thus: “If a note be made bona fide, 1n one place, expressly
bearing an interest legal there, and payable in another place in which so high a rate
of interest is not allawed, it may he sued in tho place where payable and the interest
expressed, recovered. Because the parties had their election to make the interest pay-
able according to the law of either.

So in the case of Pecks vs. Mayo, 14, Vermont 33,Redfield J., on the same subject
says: “If a contract be entered into in one place to be performed in another, and
the rate of nterest differ in the two countries, the partios may stipulate for the rate of
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interest of either country, and thus by their own express contract determine with rofer
ence 1o the laws of which country that incident of the sontract shall be decided.”

This doetrine, instead of limiting the power of the parties in subjecting their con-
tract to the laws of a particular country, extends it so far as to authorize a legal se_

s werance of the agreement, making one part of it subject to the laws of one country,
i& e Q?j b and the other part, to those of another country. Aad what we contend for is, com.
plete subjectiveness of the contract to the will and intentions of the parties making

it, as to the rule by which it is to be governed.

The plea alleges that the contract was to be performed in New York and that the
parties made it, with reference, in all respects, to the laws of that Slate, and we sub-
mit that there is nothing, in the case of Depau vs. Humphrey or those that have
adopted it at all against the materiality of that allegation. If the rate of interest
agreed on in this case was but ten per cent. 2nd legal by the laws of Illinois, then a
presumption would arise, probably, that the parties, as to interest, contracted with a
view (0 to the laws of Tllinois; but as the rate stipulated is illegal by the laws of this
State that presomption is out of the question.

I1.
It appearing by the Pltte, , replications that the parties to the bills in question, all
resided in the State of 'Hmms, the same ave therefore inland bills and the notarial

tificates were not competent evidence.
XKaskaskia Bridge Co. us. Shannon, 1 Gil 15
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{f the witness is to be deemed a joint debtor with the Deft. the release nade him

competent.
Leroy vs. Johnson, 2 Peters, 186

IVv.

The Court erred in excluding the Deft. as witness because by the pleadings the
fact of usury was put in issue.
R.5.2954¢7;

V.

The Court erred in retusing the sixth and last instructions asked for by Deft. It
the bills were received by the Bank as personal security for the loan of money, at 4
4ate of interest exceeding seven per cent., they are void.

Bank of U. 8. vs. Owen, 2 Petors, 327; 3 Meclean, 596; Chilicothe Bank wvs
Swayne, 8 Ohio 257.

VI1.

The Court erred in retusing the fifth instruction asked for by Dett.
See authorities above cited. ! P :
_r”:’[-u*.(( 1Y //11‘7 3 // /z/a '1

il’/ ﬁ / j;/ ‘)f'"}:' t{/ a [ i j ‘
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VII.

The Court erred in refusing the seventh and tenth instructions, respecting the

competency of proviug that the notes were void from the beginning, under the gen-
eral issue.

Levy vs. Gadsby, 3 Cranch, 180; 13 Johus, R. 565 1 L’d Ray, 89 ; Bank of Fal_
ton vs. Stafford, 2 Wend. 483, 1 Phil. Ev. 319; Bernard vs.' Saul, 1 Strange 499. Seg
opinion of Liockwood J. in Sherman vs, Gasset, 4 Gil. 529.

53 Pl idens v Pl §

VIIiI.

The Court erred in giving the last instruction, on the part of the Plffs. and iu ve-
fusing the last instruction asked for by Deft. as to the effect of admit

ting by the
pleadings, the incorporation of the Bank. 2 a/
W. K. McALLISTER, & éw

Of Counsel for Deft.
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